This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


KEPOKTS  OF  CASES    ^ 


IXBOIBB)  HI 


THE  SUPREME  COURT 


OF  TBI 

9 


STATE  OF  OREGON. 


ROBEKT  G.  MORROW, 

BBPOBTER. 


TOLVnE  XXXI. 


SAN  FRANCISCOi 
BANCROFT-WHITNEY   COMPANY, 

'      L*.V  FOBUSBBKS  AKI)  LAW  BOOKIBLUBai 
1898. 


OOFTBIOHT,  IBm, 
BT 

fioBBBT  Q.  Mouunr. 


OFFIOEES 


STJPEEME  COTJBT 


DVUMQ  THB  TDU  OP  THHB  BMinOMil 


PRANK  A.  MOORE.     - 
CHAS.  E.  WOLVERTON. 
ROBERT  8.  BEAN, 


Chibf  Justice 
Associate  Justice 
Associate  Justice 


CICERO  M.  IDLEMAN, 
ROBERT  G.  MORROW, 


Attorney-General 
Reporter 


JOHN  J.  MURPHY, 
WALTER  P.  WILLIAMS, 
LEE  MOREHOUSE, 


•     Clerk  at  Salem 

-    Deputy  Clerk 

Clerk  at  Pendleton 


TABLE  OF  CASES  REPORTED. 

American  Fl«1oa  00.  y. '^     ^Z^\,^^ S 

FUba 680     **'"^  ^-  M"P»»y 114 

AndeiBon,  Babin  ▼. 487  D 

Abraham,  Willto  ▼, 662     Diygn  t.  Cfemagto 886 

Atazander  ▼.  JAag S82     Dobbina  t.  IMbblna 684 

B  B 

Babb,  MftttoQk  ▼. 516     Baton  v.  MeNelU 128 

Baker  V.  Stale  Ins.  Co. 41     Edwarda.  Meyer  v » 

Baker  Ci^,  Goldsmith  v.-  249  jaaen  v.  Multnomah  Oa....  184 

BaUey,  Fiankl  v. 286     Elwert,  Ooldamith  v 689 

Barr  v.  Bader 6      Eatate  of  MeCaUoagh 86 

Baache,  Flak  v. 178     K^ate  of  PartfklM 297 

BeU  V.  Town  of  Prinevllle.  696  ^ 

Barns  v.  Payne 100  F 

BanowB  v.  Parker 67     JWoonlo  ▼.  Lanen 187 

Q  ftaner's  Ins.  Co.,  Wiekiof^ 

wHa  ▼. 669 

Gamagiey.  Dlyen 866  Farmer's  Loan  Oa  v.  Or. 

Christie  v.  Palatine  Ins.  Co.  696         Pao.  R.  R  Co. 287 

City  of  Portland,  Oorbett  t.  407  Farrell  v.  Ongon  Qoid  Oa    468 

Coffee,  Oregon  I^d  Co.  v.  682     ramll,  Steel  v 169 

Cole,  Tamer  ▼. 164     FarweU  v.  Needham 688 

Coleman,  Conser  v. 660     Fire  Aai'n,  Koahland  v 862 

Colombia  Connly  y.  Maasie  292  Fisher,  Ameiiean  V\n  Ins. 

Connell,  Thompson  v. 281         Co.  ▼ 580 

ConneU,  Waldman  ▼ 699     Flak  v.  Basehe "       "  173 

Connor  v.  Lambert 696  Flagg  v.  Marlon  Coan^y...    18 

Conser  V.  Coleman 660  Forest  Grove  Door  Co.  t. 

Continental  Ins.  Co.  v.  Big*  McPherson 686 

gen 886     Fowler  v.  Fowler 66 

Coos  Bay  l^avigation  Co.  v.  Frankl  v.  Bailey 286 

CoosCoanly 694 

Coos  County,  Coos  Bay  ^ 

Navigation  Co.  ▼. — 694  Gage,  Southern  Op.  Co.  ▼..  690 

Corbett  ▼.  City  of  Portland  407     Gambell,  Hamilton  v. 828 

Cnglii,  Oregon  Land  Co.  v.  681     Garretoon,  Talbot  v 266 


n 


Table  of  Casks  Bspobtsd. 


Geide,  Strickland  v 878 

Goldsmith  ▼.  Baker  Cily.^.  249 

Goldsmitli  ▼.  Elwert 689 

Grant,  Btote  ex  leL  v. 870 

H 

HamUton  y.  Gambell 828 

Hamon,  SholtE  v. 581 

Handley  ▼.  Jackson 662 

Hartford  Ins.  Co.,  Koeh- 

landv 402 

Henderson,  Wyatt  ▼. 48 

Hess  ▼.  Oregon  Baking  Ck>.  603 

Howard  v.  Reckling 161 

Home  Ins.  Ck>.,Koshlandv.  821 
HoytjNorthupv. 624 

I 
Investment  Ck>.,  Biggen  v.-    86 
Irwin  V.  Kincaid 478 

J 

Jackson,  Handlej  v. 662 

K 

Kief^,  Shomo  y. 688 

Kieraan  Peer  v 697 

Kincaid,  Croasmany. 446 

Kincaid,  Irwin  V 478 

Kincaid,  Shattuck  v. 879 

Kleppin  v.  Pohle 686 

Klosterman  y.  Marquam...  677 
Koeliland  y.  Fire  Assoda- 

tion 862 

Koshland  y.  Hartford  Ins. 

Co 402 

Kosliland  y.  Home  Ins.  Co.  821 
Koshland  y.  National  Fire 

Co 697 

Koshland  y.  National  Ins. 

Co 206 

L 
Landls  y.  Linooln  Coanty.  424 
Lamberti  Connor  y. 696 


Lareen,  Fklconioy. 187 

Layery,  State  ex  leL  y. 77 

Lincoln  Coanty,  Landis  y.  424 

liing,  Alexander  y. 222 

Little  Nestuoca  Bead  Co.  y. 

Tillamook  County 1 

Loyejoy  y.  Willamette  Elec- 
tric Co. 181 

M 

Marion  Coanty,  Flagg  y._  18 
Marqaam,  Klosterman  y...  677 

Marx  y.  Moy  Ham  — 679 

Massie,Colambia  Coanty  y.  292 

Matlock  y.  Babb 616 

McCann  y.  Wethertll 689 

McCallough's  Estate,  Be  ..  86 
McOallough,  Perkins  y.  —  69 
McLennan  y.  McLennan..  480 

McNeiU,  Eaton  y 128 

McNeill,  Bichmond  y 842 

McPheraon,   Forest  Groye 

Door  Co.  y 686 

Meyer  y.  Edwards 28 

Minard  y.  Stillman 166 

Morris  y.  Taylor 62 

Moy  Ham,  Marx  y. 679 

Maltnomah  Co.,  Eisen  y.  .  184 
Maltnomah  Coanty,  Port- 
land University  y.- 498 

Manroe  y.  Manroe 682 

Murray's  Estate,  Be 178 

Murphy,  Crossen  y.  .—  114 

N 

National  Fire  Co.,  Kceh- 

land  y 697 

National   Ins.   Co.,   Kosh- 
land y.  - 205 

Neal.  Smyth  y. 105 

Needham,  Farwell  y 688 

NehalemMillCo.,Thayery.  487 
Northup  y.  Hoyt 624 


Tablb  07  Oabmb  Bspobtxd. 


^ 


o 

Ogden  lUllwfty  Company 

▼.Wright 160 

Oregon  Baking  Go.  ▼.  HeflB.  608 
Oregon  Gold  Co.,  Farrell  ▼.  408 
Oregon  Land  Co.  ▼.  Coffee.  682 
Oregon  Land  Co.  y.  Cragin  681 
Or^;on  Land  Ca  y.  Stab- 

blngB 679 

Oregon  Padfio  R  R  Co., 

Farmers'  Loan  Co.  y. 287 

Or.  By.  A  Nay.  Co.,  Wood- 
ward y 428 

Osmers,  Stahl  y. 199 

P 
Palatine  Ina.  Co.,  Chriflttoy.  608 

Parker,  Borrows  y. 67 

Partridge's  Estate,  Be ,297 

Payne,  Bnms  y 100 

Peer  y.  Kieman 697 

Perkins  y.  McCoIlongh 69 

Pll»,  Wason  y. 9 

Platter  y.  Umphlett 696 

Pohle,  Kleppin  y. 686 

Portland,  Corbett  y. 407 

Portland    Sayings   Bank, 

Bockwell  y. 481 

.  Port  Uniyersity  y.  Mnlt- 

nomah  County 496 

Prineyille,  Bell  y. 686 

B 
Bader,  Barr  y 226 

BeckUng,  Howard  y. 161 

Be  McCullough's  Estate...    80 

Be  Murray's  Estate 178 

Be  Partridge's  Estate 297 

Blohmond  y.  McNeill 842 

Biggen,   Continental  Ins. 

Co.  y. 880 

Biggen  y.  Inyestment  Ca.  86 
Boekwell  y.  Portland  Say« 

ings  Bank 481 

Boee  y.  Wollenbeig 269. 


8 

Babiny.  Anderson 487 

Babin  y.  Wilkins 460 

Bohermerhom,     Tillamook 

Dairy  Association  y 808 

Bhattack  y.  Eincaid 879 

Bhomo  y.  Klefer 688 

Shnlts  y.  Harmon 661 

Bmith  y.  Wilkins - 421 

Smyth  V.  Neal 106 

Southern  Oregon  Co.  y. 

Gage 600 

Southern  Oregon  Company, 

Weayery 14 

Stahl  y.  Osmers 199 

State  ex  reL  y.  Grant 870 

State  ex  leL  y.  Layeiy 77 

State  y.  Sturgeon 686 

State  Ins.  Co.,  Baker  y. 41 

Steel  y.  Farrell 169 

Stillman,  Midard  y. 166 

Stout  y.  YamhiU  County..  814 

Strickland  y.  Geide 878 

Stubbings,  Or.  Land  Co.  y.  679 
Sturgeon,  State  y. 688 

T 

Talbot  y.  Garretson sse 

Tayk)r,  Morris  y. . 02 

Thayer  y.  Nehalem  Mill  Co.  487 

Thompson  y.  Connell 281 

Tillamook   County,   Little 

Nestuooa  Boad  Co.  y.....      1 
Tillamook  Dairy   Associa- 
tion y.  Schermerhorn.—  808 

Tipton,  Whaleny... 5^5 

Town  of  Prineyille,  Bell  y.  696 
Turnery.  Cole 154 

U 
Umphlett,  Platter  y. 606 

W 

Waldman  y.  Connell 699 

Wason  y.  Pila , 0 


viii  Table  of  Casks  Bsportsd* 


Watte  ▼.  Wiltront 678     WHlis  v.  Abraham 662 

Weaver  v.  ISouthern  Or.  Ck).    14     WUtrout,  Watts  v 678 

Wetherill  v.  McCann 689     Wollenberg,  Poee  v 269 

Whalen  v.  Tipton 666  Woodward  v.  Or.  By.   A 

Wicktorwitz    v.    Farmers'  Nav.  Ck) 428 

Insarance  Co 669  Wright,  Ogden  Ry.  Ca  v.-  IfO 

Wilkins,  Sabin  v 460     Wyatt  v.  Henderson 48 

Wilklns,  Smith  v 421     Wyatt  v.  Wyatt 681 

Willamette  Eleotrio  Ck>.,  Y 

Ijovejoy  y. 181  Yamhill  County,  Stout  v-  814 


TABLE  OF  CASES  CITED. 


Adtau  ▼.  VUnagAD ■■  86  Vt  400 ....^......«.....»  1H2 

Ah  Lep  ▼.  Gong  Ch/of U  Or.  306 S12 

Aktrich  ▼.  Ain«i-.-------L ^^^nJ' S 

Aldrtdi  T.  Anchor  OoaI  Go. 24  Or.  02 467 

tnm  ▼.  Jewell 04  U.  8.  606 868 

Amerleui  PloAiioe  Oo.  t.  Boitwlek 161  Mmi.  19 216 

Amee  t.  Union  Pftdfle  Railroad  Oo. 66  Fed.  066 246 

ABSInck  ▼.  BaMetMn 41  Fed.  641 214 

Anaheim  Water  Go.  t.  Semi-Ttopio  Oa —  64  Pal.  185 118 

Anderson  t.  Thompeon _  10  Bnth,  182 ..^..—..^  205 

AnkenyT.  Falrrtow  Milling  Go. 10  Or.  806 475 

Anthony  ▼.  Day ..-. 68  How.  Prac  86 ■         121 

Apftar't  AdmlnlMiator  ▼.  Hitor 24  N.  J.  Law,  812 282 

AiSer  T.  Lap© 12  Or.  106 800 

ABkren  t.  Squiie »  Or.  2a_ 286 

Atchlwn  Railroad  Ga  ▼.  Wataon 

Atheam  t.  Independence  School  Dtet. 
Anltman  ▼.  Howa l—^ 


Bailey  ▼.  Tkflb 20  OaL  422 205 

Baldock  ▼.  Atwood ttOr.  78 2t6 

Baldwin  T.  Fleming OOlnd.  177 — ..... 282 

Baldwin  T.  8t  Lovli^  do.,  Rallfoad  Go. —  68  Iowa.  210 182 

Ball  ▼.  Doud 26  Or.  14 63 

Ball  ▼.  Rawlei 08GaL  227 611 

Baltimore.  etc.R.  R.  Ca  t.  North 108  Ind.186 ...... e 

BankorMlddlebaryT.RntlaiidR.R.Go 80  VtlOO 442 

Bather  T.BrlMoe 8  Mont.  214 474 

BanowT.Bnmdde 121  U.aiOO 120 

Barry  ▼.  RanMW 12  N.  Y.  462 27» 

Baner't  Eetate .: 79  CaL  804 167 

Bell  T.GampbeU 128  Mo.l 124 

Bender  T.  Bender 14  Or.  858 64i 

Benlda  AgrlcnL  Worki  t.  Crelghton 21  Or.  486 64 

Bennett  T.MoQnlre 58  Barb.  626 881 

Benon  T.  Southard 10  N.Y.286 512 

Bllea  ▼.  Pauley 18  Or.  47 878 

BInaMT. Barker 18  N.J. Law,  268 286 

IT. Britton. 50  Mo.204 279 


Blake  T.Gole 22  Pick. 97 278 

Blood  T.  Martin 21  Gil  127 88 

Bloomer  ▼.  Waldron 8  Hill  866 122 

Board  of  Supenrlaon  T.Ehlen 45  Witi.281 205 

%wenT.  Allen 118  111  54 557 

Bowlna  t.  PhoMilz  Ininrance  Oo 188  Ind.  106 826 

BoyerT.Sonlea 105  Mich.  81 281 

Board  of  Gommlaslonen  ▼.  SeaweU 8  Okl.  281 22 

Board  of  SoperrlMCiT.  Decker 84  Wia.878 202 

Boggan  T.  Reid 1  Waah.  514 168 

^^^Tr.  Mining  Go 14  Gal.  868 112 


BoggST. 
Bobalei 


iT.DIller 41  Cal.582 118 

Bonham  T.Iowa  Gentral  Inmranee  Go —  26  Iowa,  828 47 

Borton  T.LoweU  Railroad  Oo 124  Maaa  868 6 

Boiton  Water  Power  Go.  T.  Boaton  R.R.Gor  28  Pick.  860.  6 

Bowen  T.  Kmenon 8  Or.  458—  ....... 6tt 

Boyd  ▼.  Oorbitt 87  Mich.  58 148 

BiadlUdtT.Gook 27  Or.  194 868 

i  lanaoo  T.Oiegoaiaa  Railway  Go 10  Or.  272  422 


Table  of  Cases  Citsd. 


Bremmer  t.  Gre«B  Bay  Railwaj  Go. 161  Wit.  114. 


Brick  T.  PI: 
Britton 


.  PiTiiMmt 
T.  Lortnj 


ith  Ooimtj- 

ins.. 


...-. 68  Iowa,  462. 


U2 


Brooks  T.  Bradford 

Brown  T.  Buena  Vista  Ooonty.. 

Brown  t.  FlaiMlinw .^ 

Brown  T.  In&aranoe  Co. .. 

Brown  ▼.  Leigh. 


.46  N.Y.71.. 


4  Oolp.  App.  410.. 


Brown  t.  Orcfton  Lumber  Oo. 
BrowniBs  T.  Roane. 
Brown's  Sxecntor 
Bmmbansb  t.  Rich< 

Bryan  ▼.Cattail 

Bryant  t.  Williams. 


.  96  U.  S.  161 
4  Or.  182 

41  Pa.  8t  187.. 

49  N.Y.78« 
.  24  Or.  817... 


22 
,167 
.618 


.  666 


826 


T.  Hininbotham 

horeSc 


Biukley  T.Keteltas. 


Bnlkley  ▼.  Smith 


Banton  ▼.  Lyfoid. 
Burck  T.Taylor. 


Bnrt  T.  Hoettinger. 


Barton  t.  Fnrman 

Burton  t.  St.  Panl  Railway  Co. 


Bossian  ▼.  Milwaokee,  elo.,  R.  B.  Co.. 


9  Ark.  864 

27  Am.  Dec.  618.. 

127Ind.240 

.  16  Iowa,  688 

.  21  Iowa,  829 

.    6  N.Y.884 

.    2  Doer,  261 

.  87N.H.612 

.  89  Fed.  681 


.286 


.286 


.  28  Ind.217.. 
-116  N.  C.  166.- 
.  88  Minn.  189.. 
-66  Wis.  886.- 


.686 


.402 
.6G6 


.612 


.612 
,  667 

214 
.  £21 

446 


.618 


.  149 


California  Land  Co.  ▼.  Qowan  48  Fed.  771. 

Campbell  ▼.  Bridwell 6  Or.  811. 

Carey  T.Carey.. 


Carey  LamberCo.  t.  Cain. 


Carpenter  t.  Air  Brake  Company. 
Carr  t.  State . 


.108  N.  Oar.  267.. 
.  70  Miss.  628.- 


.  82  Fed.  484 . 


.  876 

167 

.442 


Cairer  t.  Jackson  Ooonty.. 

esse  T.  Beaaregard 

Case  T.  Noyee. 


.127  Ind.204. 

,-  22  Or.  62 

.  99  U.  8.  U9.. 
.  16  Or.829.. 


.467 


Central  Tmst  Co.  t.  Wabash  R.  R.  Ca —  28  Fed.  868. 


Chapeae  t.  Yoong 
Cbapin  T.  Merrill! 
Cheney  t.  White. 


Chicago,  etc  Railway  Co.  t.  Comm'cs. 
Chicago,  etc  Railroad  Cc  T. 

Chichester  ▼.  Mure 

Chrisman  t.  Ghrisman. 


.  87  Ky.  476.. 
.    4  Wend.  667.. 
.   6  Neb.  261. 


.889 
.    88 

202 
102 
246 


City  of  ConnarsTille  t.  ConnertriUe  Hy- 

dranllc  Co 

City  of  Galena  t.  Corwith. 
Ci^  of  Plattsmoath  t.  Boe 
Cuf  of  Qnlncy  t.  Waifleld. 
City  of  Sacramento  t.  Bird. 


Kan.  121 

.44  Mich.  688 

8  8wab.<bT.228. 
16  Or.  127 


86  Ind.184. 
48  m.  428. 


.  277 

168 

820 

.  147 

.  486 


.288 


dark  T.  City  of  DaTenport. 
Clark  T.  City  of  Des  Moines.. 
Clark  T.  Mayor  of  Syraonae.. 
Clark's  Heirs  ▼.  Ellis.. 


.  82  Neb.  297. 

.  26  m.  279 

.  16CaL294.. 


Cloud  T.  Town  of  Sumas- 

CoghiU  T.  Boring 

Cole  T.Curtis 

Colson  T.  Leitch  . 


14  Iowa.  497.. 
.  19  Iowa,  199- 

18  Barb.  40.- 

9  Or.  128. 

.  9  Wash  899.. 
.  15  Gal.  218.. 


66 

.474 
.  66 
.877 
.418 
.  252 
.  580 


.  869 
.256 


Commonwealth  t.  Butler.. 


,  16  Minn.  182- 
-110  111.504.... 


.  99  Pa.  81. 635- 

Gommonwealth  t.  Councils  of  PitUbnrg..  41  Pa.  8t  278.. 

Commonwealth  T.Lane 118  Mass. 458  . 

Commonwealth  t.  Toms 

Continental  Insurance  Cc  t.  RIggen  . 
Cook  County  T. Ryan .-■- 


121 
618 
566 

580 


Coolidge  T.  Biigham  . 
Cooper  T.  Thomason  . 
CosOey  T.Allen. 


.  46  Pa.8t.408 

.  81  Or.  886 

.61  111.  App.  190 

lMet.(Maaw.)647- 
.  80  Or.  162. 


65 
.  4446 
.  298 


Coun^  Board  T.Bateman 
Crslg  T.Smith. 


CraTen  T.Tumsr.. 
Crawford  t.  Deard- 


OrimT.Handley. 
Cilpps  T.  Hartnoll. 


.  66  Ala.  196 

-102  N.Car.  62. 
-65  Mo.  586 

-  82  Me.  888 

-  12  Or.447 

.  94  U.S. 652. 


.  876 
.2110 
.118 
.649 
.296 


.296 


.216 
.268 


Croasman  t.  Ktncaid. 


Crossen  t.  Wasoo  Ooonty. 


4Beitaad&{Q.B.)414. 
.  81  Or.  446 

.  lOOr.m 


.656 


Table  of  Gases  Citbd. 


XI 


Ciowd«r  ▼.ShMkelltord^ 
dmniiif ham  ▼.  Ooehrmn.. 

Carrie  t.  Bowman 

Cutting  T.  Taylor 


.  a6  1liii.nL. 


.  02  Am.Dee.m^ 

.  25  Or.  864 

.  86Dak.U 


»  616 


.467 


DaTenpoct  T.  Dodge  Otmntf^ 
DaTiem  t.  Falrbalrn  — 
BaTia  T.  Patrick 


DaTis  ▼.  Sbnler-. 


BawiOBT.flims. 
Bay  ▼.  y  Inaon. 


Bechert  t.  Commonwealth . 

Bennett  t.  Dennett 

Benton  T.Noyca-. 


Deapateh  line  t.  Bellamy  Mdr.  Ca.. 


Doty  ▼.  Elltbiee. 


Bowe  ▼.  Moiewood. 
Brigge  ▼.  Barton 


BnneanT  Hawn. 


Barbln  t.  Knney , 

Baval  ▼.  MowiT 

Dwelling  Ini.  Co.  t.  Qoold. 


.106  U.S. 287^ 
>  8  How.  696  . 
U41  U.S.  479. 
»  14Fla.486.. 

-  14  Or.  661 

.  78  Wlt.188... 
.118  Pa.  at. 229.. 


.  84  Am.  Dec.  97.. 
6  Johna.296.. 


12  M.  H.  206. 


Detroit,  et&.  R.  R.  Co.  ▼.  Van  Steinborg-.  17  Mich.  99., 

Bexter  Road  Co.  t.  Allen. 16  Barb.  16.. 

Bilworth  t.  Carta 189  la  606.. 


11  Kan.  209.. 
.  10  Barb.  188.. 

-  44  Vt.  124 

.104  Cal.  10.. 


Bondee  InTeat.  Ca  t.  Charlton...... 82  Fed.  192.. 

BonkUn  t.  Wilaon 64  Ala.  162.. 

Bonlop ▼.  New  Zealand  Ina.  Co.. 
Bonn  ▼.  Weat.. 


» Gal.  866.. 


6  B.  Mon.  876. 
.19  Or.  71 

.   6  B.  L  479 

.  19  AtL  m 


.266 


.877 
.  280 


664 


.628 


.147 
.448 


—  667 
...442 


868 


496 

629 

.    66 

612 


147 
.  fi02 

,  666 


.  616 
.  281 
.278 
.  120 
.827 


Ragle  Milla  Co.  t.  Monteith.. 
-    '  rT.  White. 


20r.  277. 


Baton  ▼.'  Or.  Bj'St  NaT.  Co. . 
^ 1 Y,  Cochran 


^  State 


RraiiB  ▼.  Oale. 


RranaT.  McCarthj. 

RvartaT.  Btefger 

Rwing  T.  Johnaon 


Rx  parte*  8ehollenbergtr_. 


12  Ohio  St  219.. 


-.  19  Or.  891 

..HI  Pa.  Bt.  619. 


.  68  U.S.  48 

.  21  N.  H.  240.. 


.  42  Kan.  426.. 

.    6  Or.  147 

.  84  How.  Pr.  2(tt. 
.  96  U.  8.  869 


.448 


.  279 
.  849 
.618 
.281 


.  119 
.899 

.  68 
.  86 
.219 


Fftlea  T.  Chicago,  etc  •  Railway  Co. . 

rcldenheimer  ▼.  Fraaaal 

Verchen  t.  Amdt— . 


Plre  Inaaranoe  Co.  t.  Byehea.. 


.  82  9ed.678  ...... 

6  Bak.266,6tL 


.96  Or.  121. 

.66Tez.678.. 

Flrrt  National  Bank  T.Barber 24  Kan. 684.. 

FIrat  Natioaal  Bank  T.Merehant'a  Bank.  87  Fed.  657  .. 

Ftoh  T.  Benaon 71  Gal.  428. 

Fttagerald  ▼.  Benadom 

Flranaarioe  t.  Moaier 

Fitspatriok  t.  Flannagan . 
FnidickT.Schall. 


Foate  T.  Standard  Inaoiance  Co. . 

Fowler  t.  Peiroe ...... 

Frankl  ▼.  Bailey  ................ 

Freeman  ▼.  Grant .... 

French  t.  Cieawell  .. 

FrfBk  T.Thomaa..... ...... 


FraatT.Lowry 

Falton  T.  Monona  Coonty. 


.  86  Neb.  817. 
.116  Ind.868.. 


.106  U.S. 664. 
99U.8.261-. 
.  28  Or.  440... 
2  Cal.  166. 


.  81  Or.  286.. 

.182  N.Y.22 

-  18  Or.  418 

.-  20  Or.  266 

.  16  Ohio,  200. 
..  47  Iowa,  622  . 


.214 
.494 
.  486 


.819, 


.  214 

.474 

.474 

.496 

202 

246 

262 

.  401 

879 


.  878 

118 

.121 

.    28 


Gannett  ▼.  Cunningham . 
Gavin  T.  Vance.. 


Gaylord  ▼.  Lamar  Fire  Inaaranoe  Co.. 


.48  Me.  66.. 

.88  Fed.84. 
,  46M0.16.. 


.  86 
.814 
.    47 
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George  T.Hotiklns 80  8.  W.  406 281 

Georgia  Home  Insarance  Go.  t.  Stein 72  Miss.  408 ..^ 827 

German  Fire  Ineuranoe  Go.T.Oraiieet 112  11L76 ... ..............  Ml 

Germaa  Ine.  Oa  t.  Ind.  School  Diet. 80  Fed.  866 820 

GibboMT.  WiACOiMiii  Cent.  E.R,  Co. 66  Wle.  161 850 

GlTen'i  Appeal 121  Pa.  SL  260 656 

Goldey  ▼.  Morning  Newi 166  U.  8.  518 467 

Goldemith  t.  Baker  City 81  Or.  249 291,889 

GoldemithT.  Kiebold 94  Ala.  116 204 

Goodwin  Oas  Stove  Co.'i  Appeal 117  Pa.  St.  614 167 

Goodwin  T.  Gilbert 9Maa8.510 18 

Gordon  y.  Freeman 11  111.  14 89 

Gormley  ▼.  Clark 184  U.  &  888 486 

Gram  T.  Cad  well 6  Cow.  489 88 

Great  West.  Min.  Co.  t.  Woodmaa  Co. 12  Colo.  46 667 

Green  t.  Creeewell . 10  Adol.  A.  B.  468 275 

Griffith  y.  Godey 118  U.  S.  80 868 

Qniber  y.  Baker 20  Net.  466 167 

Grahn  y.  SUnley 92  Cal.  86 812 

Guild  y.  Conrad 68  Q.  B.  Div.  721 276 

GoUck  y.  Onlksk 89  N.  J.  Kq.  616 M7 

GuUokwm  y.  Madaen .    ,  . 87  Wla.  19 im^dXi 


Hahn  y.  Salmore 20  Fed.  806     , ..........  888 

Hall  y.  Inhabitantiof  Holdcn 116  Man.  172 290 

Hamm  y.  Basobe ■ 22  Or.  M«  . 812 

Haalony.  Dohertf .  .   .  109  Ind.  87 167 

Hanaa  y.  Phelpe 7  Ind.  21 56 

Hamieh  y.  Bramer 71  Cal.  156 .  566 

Harold  y.  Iron  Silyer  Mining  Co. 88  Fed.  629 216 


Hartford  Inniranoe  Co.  y.  Waleh 54  111.  164 . 

Hatch  y.  Central  Bank 78  N.  Y.  487 262 

Hatch  y.  New  Zealand  Ininianoe  Co. 67  Cal.  122 ■  44 

Henderson  y.  John-s 18  Colo.  280 ...— 496 

Heroy  y.  Gibson 10  Bosw.  601 494 

Herrlman  y.  Sbomon ..... 86  Am.  Rep.  261 280 

Hickek  y.  Hine 28  Ohio.  St.  23 6 

Highamy.  Harris 106  Ind.  246 118 

Hilllardy.  White 81  S.W.558 281 

Hindman  y.  Rlxor ...... 21  Or.  112 167 

Hodges  y.  Rowing .... 58  Conn.  12 485 

Hoffhiany.  King 70  Wis.  872 118 

Hohorst  Inrt : ISO  U.  8.  662 219 

Hoibruok  y.  Wight 24  Wend.  169 66 

Holgate  y.Oreoon  Paeifle  Railroad  Co. 16  Or.  125 477 


Holmes  y.  Kn^ht 10  N.  H  176 281 

Homey.  Bray-._«. 51  Ind.  556 282 

Hoskinsy.  Swan 61  Cal.  888 441 

Houck  y.  Graham 128  Ind. 277 282 

Hough  y.  City  Fire  Insuianoe  Co 29  Conn.  10 46 

House  y.  House 61  Mich.  69 167 

How  y.  Camp Walk.  Ch.  427 497 

Howe  y.  PaUeraon 6  Or.  858 584 

Howe  Macb.  Co.  y.  Clark 15  Kan.  494 575 

Hoyt  v.  Clarkson 23  Or.  51 181 

Hoyty.  Jaquss 129  Maw.  286 132 

Hoyt  y.  Thompson's  Szeeutors 19  N.  Y.  216 _^ 441 

Hughes  y.  Boone 102  N.  Car.  187 167 

HuUkamp  y.  Moline  Wagon  Co. 121  U.  8. 810 204 

Humbert  y.  Dunn 84  CaL  57 887 


Indiana  Railway  Co.  y.  Oyerman 110  Ind.  680 860 

Inman  y.  Spragne- 80  Or.  821 401 

In  re  Baners  Bitate 79  CaL  804 ....  167 

In  re  Cohen 6  Cal.  484 81 

In  re  Hohoiat 150  U.  a  662 219 

In  10  New  York  CathoMe  Ploteelory 77  N.  Y.  842 502 

In  re  Smith's  Bstata 4  Wash.  702 484 

IntenwtiMalBaBky.FnnkUiiCoiintj.  65  Mo.  106.^ 264 
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jMkwn T.  King 15  Am.  Dm.  «M  .,.  ^ 

Jaeote  T.  Krvin 9  Or.  M 466 

Jaeota  T.  McOtller S  Or.  134 446 

Johiuon  T.  Miller 66  Iowa,  662 616 

Jobntton  ▼.  Crawley 26  Oa  816 444 

Jolly  ▼.  Kyle 27  Or.  96 460 

J<niee  ▼.  Bacon — . 146  N.  Y.  446 281 

Jonet  T.  Fleusber .....^  42  Ark.  428, .... •/06 

Jones  T.  Green 66  U.  8.  880 -»_ 687 

Jones  T  Letcber ...i-^_.  18  B.  Mon.  868 282 

Jones  ▼.  Mtch.Cent.R.R.00 69  Mieb.  487 886 

Jones T.  Toakam 6  Neb. 286 .,.  .,... 168 

Jordon  t.  OsoeolaOoanty  69  Iowa,  888 ,  .. 820 


Kan.ClQ  R.R.CD.T.Inten.Lom.Oou 87  Fed.  6 215 

KADsaa  Fire  lna.Oo.T.  Salndon 68  Kan.  698 887 

K«T  T.  Moore 64  Miss.  286 148 

KUboam  ▼.  Sunderland 180  U.  8.  fi06 :^  486 

KIngsley  t.  Batoooie 4  Barb.  181 .... 277 

Klnne  y.  Kl»  ne 9  Conn.  162 869 

Kinney  t.  Dnlntb  Ore  Co. 66  Minn.  466 146 

Klrk^lOT  Larrabce 81  Cat.  466. 168 

Klster  T.  Lebanon  InB.OD 128  Fn.  81.  668 826 

KnabtlAT.  Or.Sbort  Line  Ry.Oo. 21  Or.  186 648 

Knapp  T,  Mayor  of  Hoboken  88  N.J.  Law  871 „  264 


KnappT. 
Knowies 


v.Swaney 86  Mlcb.  846.. 


Knowies  T.  HerbeH 11  Or.6« 106 

Koester  y.aty  of  Oltnmwa....^ 84  Iowa,  41 190 

KoonuT. Oregon  Ry. and  NaT. Go. ....  20  Or.8 868 

Koppr.Relter 146  m4ir7 174 

Kosbland  y.  Home  Inioraneo  Co...... 81  Or.  821-.  862 


Ladd  T.Moore 8  8andf.669 120 

Lane  t.  Coos  Connty M  Or.  228 ................. 288 

Lang  T.Morey 40  Minn.  896 168 

Lalbam  t.  MoGlnnis 39  111.  App.  162 494 

Latocb  T.  Pasberante 1  Salic.  86 807 

Lebanon  Insurance  Co.  t.  Brb ...112  Pa.  St.  149 46 

Leigb  T.  Mobile  Railfoad  Oo. 66  Ala.  166 66 

Lewis  T.Clarktn 18  Cal.899 812 

Lewis  T.  Wetberell 86  Minn.  886 168 

Lewis  T.  Williams 8  Minn.  161 812 

liUentbalT.HoUllngCo. 16  Or.  871 66,180 

UttlOT. Cogswell 20  Or.  846 889,876 

LoomlST.New  York  Coal  Co 88  Fed.  868 214 

LooisTllle,  eto.,  Railroad  Co.  T.Goodbar 102  Ind.696 182 

LonlsTllle,  etc..  Railroad  Ca  t.  Hendricks.  18  Ind.  App.  10 606 

LoTC|)oyT.  Willamette  Locks  Oo. 34  Or.  669 286 

Low  T.  Setaaffer ... 24  Or.  289 80 

Lucas  T.Cbamberlaln 8  B.  Mon.  296 281 

Lodes  T.  Hood 29  Kan.  40 494 

LnntT.  BteToni 24  Me.  864 89 

Lox  T.  Hl«gill 69  cat  266 118 


wS^r 


M 

,  T.  CbfldTBSS  2  TSBB.  Cb.  488 ■  279 

Jregor  t.  Gardner .... 14  Iowa,  826 ........... ...    40 

Mack  T.  City  of  Salem 6  Or.  276 62 

M«tor  T.  Hawkes 13  HI.  288 88 

Makepeace  T.  DaTis 27  lad.  802 812 

Mallory  t.  GlUett 21  N.T.  412 281 

Marine  Insurance  Co.  t.  Hodgson 7  Crand. »»  ......  656 

Martin  t.  Parsons 49  Cal.  94 666 

Martin  t.  8Ute  Insurance  Od 44  N.J. Law,  490 247 

Martin's Adm.T.Baltimore.elo.B.B.Oii..ML  U.B.67S 219 
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Maaton  r.  D^g  3  Wend.  434 


.% 


Mmy  T.  Green 76  AU.ia7 ; 805 

McCmlej  T.  BrookB .—  16  CaL  28 887 

McElwAhi  y.  WIUJb •  Wend.  6M 687 

ifwTtit^wK^  riftiwiwi— f/>«i>r«  18  Kan.  171 .      286 

Mcintosh  V.  Bnsign 28  N.Y.  160 811 

McKay  T.  Freeman ... 6  Or.  449 .         62 

McKinney  t.  Cnrtis 60  Mlch.6U 494 

McLean  y.  Jephaon 128  N.Y.  148 602 

McNaby.  Heald 41  111.826 494 

Menagby.  WhitweU 63  N.Y.  146 206 

Mexican  Nat.  R.  R.  Co.  y.  Dayldaon 167  U.  8. 201 216, 824 

Michael  y.  Foil 100  N.Car.  178 :_  167 

MiU  Dam  Foundry  y.Hoyey 21  Pick.  428 444 

Miller  y.  County  Court 84  W.Va.286 448 

Mill!  y.  Brown 11  Iowa,8l4 281 

MIUb  County  Nat.  Bank  y.  Milla  County—  67  Iowa,  687 264 

Minlck  y.  Huff 41  Neb.  516 281 

Mitchell  y.  Fowen 16  Or.  491 478 

Moat  y.  Holbein 2  Bdw.Ch.lB8 81 

Monroe  y.  Rled 46  Neb.  816 494,  fi21 

Morgan  y.  Wilfley 71  Iowa,  212 820 

Morrill  y.  Morrifl : 20  Or.  96 606 

MoMsy.  Southern  Pacific  R.R.O0 18  Or.  886. ^ 486 

Muhlenberg  y.  Trurt  Co 26  Or.  182 486 

Mnidock  y.  City  of  Memphii 87  U.S.  690 877 

Murphy  y.  Adama 71  Me.  118 147 

N 

Napier  y.McLeod 9  Wend.  120. .    ,  .    40 

Nash  y.  Harris 67  Cal.  242 474 

Neale  y.  Osborne 15  How.  Pr.  81 82 

NeUls  y.  Bradley 1  Sandf.  660 121 

Nelson  y.  Mayor 181  N.Y.  4 290 

Neyada  Diich  Co.  v.  Bennett 80  Or.  59 110 

Newell  y.  Hill 2  Met.  (MaiL)180 18 

N.Y.,eto.,R.R.Oo.y.N.Y.,etc.,R.R.Oo...  68  Fed.  288 245 

NIcbols  y.  OomptroUer 4  Stew.  &  P.  154 889 

Nichols  y.  Michael 28  N.Y.  264 119 

Northern  Conoties  Trusty. Sears 80  Or.  888 ......... 428 

N.  P.  Lumber  Co.  y.  Willamette  Mills  Oa.  29  Or.  219 677 

Noyesy.Blakeman 6  N.Y.  667 97 

Noyes  y.  State 46  Wis.  262 186 

Nugent y.  Wolfe HI  Pa.St.47] «_ 279 

Nyoum  y.  McAllister 88  Iowa,  874 168 

o 

O'Connell  y.  Hansen 29  Or.  178 461 

Oldham  y.  Broom 28  Ohio  St  41 382 

Oregon  Steam  Naylgaton  Co.  y.  Wasco  Co..   2  Or.  206-.    .  600 

Orry.  Wyatt 48  Pac.916 168 

Orry.  Stewart 87  CaL  276 168 

Orion  y.  Orton 7  Or.  478 466 

Osbom  y.  Qrayes 11  Or.  636 478 


Page  y.  Grant 9  Or.  116 687 

Paaton  y.  Wlllianis 2  Ad.  4t  Bl.  160 608 

Parsons  y.  Nutting 45  Iowa,  404 566 

Peltony.WesiehesterFlreIns.Oo. 76  N.  Y.  606 47 

Pennegar  y.  State .... 87  Tenn.  244 ....................  486 

Penn.  Ins.  Co.  y.  Dougherty 102  Pa.  St.  668 45 

People  y.  Auditor 2  Colo.  97 448 

People  y.  Bergen 58  N.Y.  404 87 

People  y.  Board  of  Superylsors 26  Baih.  118 .... 448 

People  y.  €kx>dykoonti 23  Colo.  607 _......... 888 

People  y.  Llpplnoott 72  ill.  678 400 

Perley  y.  Balch 28  Pick.  288 118 

Peters  y.  Stewart 72  Wis.  188 182 

PhUUpsy.  NefTley 117  U.  S.  666 566 

Phoenix  Ins.  Co.  y.  Plckel 119  Ind.  155 48 

Plenrtoff  y.  Jorges 86  Wis.  138 406.621 
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FMtnerT.KoMa IS  Wit.  lit « 

Porter  t.  AndroiOOgglB  R.  R.O0. 9f  U:  9m 444 

FWtlaod teT. BMikT.CttjofBnHMTllte-.  »  FM.  8M 06 

Ptordasd  BaTlngi  Buik  t.  MoDtanoo 14  Wash.  &m 41S 

FMier  y.  Brown. 86  lli«h.  S74 3W 

PHumt.  McCarthy  ■  •>  low^LflW M2 

ProU  T  Donii »  CaL  220 W7 

Pronriaton  of  Locks  t.  City  of  Lowell —   7  Qny,  22S  ... —                 ■  6 

PloM6iMeB.ft.Co.T.NorwlOlift.B.COL]MlfMk377 9 

Q 

Qniaoy  BaJlnMid  Oo.T.Hvmpliiian 145  U.aSi ......................  M4 


Railway  Co. T.MeCuthy 96  U.S. 368 66 

ReadTlNaah 1  Wlli.a06 277 

KeaderT.KiBKhav — ^ IS  C.  8.844 276 

Reagan  T.  flUfeiald ...  76  Oal.280.  297 

Jlata  T.Holcomb— 81  Conn.  860 980 

ReeTCST. Cooper 13  N.J.Ra.228 .... 566 


IT.  Cooper. 
kery.DaTl 


Renneker  y.DaTli 10  RlchjJ.C.)  Iq.280        

Reynolds  T.Taykir 48  Ala.420 989 

Rhea  y .  Umatifla  Coonty 2  Or.  298, 254 601 

Rice  y. Rice 14  B.Mon.417 167 

Rice  y.  State — —  95  Ind.8S .«  448 

Richmond  Railroad  Co.  y.  Medley 75  Va.499 .... 867 

Rltotiney.  State 20  Ind.828 ..  886 

Road  Oo.y.Doagla8  Connty  .     ,  6  Or.  406.  809 

RobblM  y.  Fuller 24  N.  Y.670 89 

Roberuy.Fanrlsh 17  Or.688 148 

Koehey.  Mayor 40  N.J. Law. 267 977 

Rock  Creek  Tymnahip  y.Coddington 42  Kan.  649 ... ....  820 

Rocan  y.City  of  Watertown 80  Wl«.259 66 

Rogers  T.  Weir 84  N.Y.  468 66 

RuIey.Bollca 27  Or.  868 689 

Ramsey  y.  Pboenix  Inaorance  Oo. ... 17  Bla(ch.627 47 

Rosaell  y.  Insurance  Company.  71  Iowa  69 837 

Rutenberg  y.Main 47  CaL  214 812 

Ryan  T.Biant 42  m.78 119 

8 

SaUs  T.  Anderson   ■  81  Or.  487.  ...  079 

flabiny.  Columbia  Fuel  Co. 26  Or.  16 460 

Sabin  y.  Mltebell 27  Or.  66 624 

Saint  Clair  y. Cox 106  U.S. SCO 467 

Saint  Louie  RaUway  Co.T.  MoBrlde 141  U.  &  127 218 

Sample  y.  Hale 84  Neb.220 835 

Sauery.City  of  Kansas 69  Mo.  46 666 

Sehippel  y.  Norton ■   ■     88  Kan.  667 .... 616 

Scbmldlappy. Carrie....* 65  MiM.600 208 

BeboIlenberger,Sx  parte 96  U.S. 869 219 

School  District  y.  Clark 90  Mich.  485  .,      820 

School  Distrlety.  Lambert 28  Or.  209 879 

Bootty.  Jester ^  ^\:i^ » 

Scott  y.  cook 1  Or.  26 464 

Scoyilly.  Barney 4  Or.  288 869 

Sears  y.  McGrew 10  Or.  48 812 

Shackleton  y.  Town  of  Guttenbeig 89  N.J.  Law,  660 620 

Shattuek  y.  Kincaid 81  Or.  870 446 

Shattuck  y.  North  British  Ins.  Co 7  C.  C.  A.  886 218 

Sbaw  y.  Qnlncy  Mln.  Co 146  U.a  144 219 

Shelton  yi  Tlllfn ^  47  U.S.  168 567 

Shirley  y.  Burch 16  Or.  88 649 

ijhook  y.  Vanmater 22  Wis.682 281 

Shorty.  Chicago,  etc,  R.R.C6.... 88  Fed.  114 ...........  214 

™  iy.Dayi-.J. 18  B.L46 254 

T.  Winters 21  Or.42 .«_.  157 
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SiHon  T.  Hin 


Skyrme  y.  OceldemUl  Mln.Co. 
Smith  T.  Comad 


18R.I.2U.. 


SmlUi  y.  DeUney. 
Smith  T.  Manoh 


Houtbern  Oregon  Co.y.OcKMi  Coanty.. 

SoDthem  Paciflo  Co.  t.  Denton. 

Spencer  ▼.  St.  CUdr. 

Spiesft  ▼.  Newberg .. 

Sprinkle  y.  Watlaee. 

Star  Line  V.  Van  Vliet 

Sute  y.  Baker  Coanty. 

State  y.Burdlek — 

Sutey.Chee  Qong 

sute  y.  Dodge  County. 

Slate  y.  Doyle.. 

State  y.  Drake.. 

sute  y.  Ulokman 

sute  y.  Hoffmaa 

State  y.  Kaiser. 

sute  y.  Kenney. 

Sutey.Lindsley. 

sute  y.  Montclair  Railroad  Co. 

State  v.Oliyer. 

SUtoy.  Weston 

State  ex  rel  y.  Bkortridge. 
Stedeker  y.  Bernard.. 
Steel  y.HoUaday 
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LITTLE  NESTUCCA  ROAD  COMPANY  v.  TIL-        

LAMOOK   COUNTY.  I  si  35J 

(48  Pfta  466.) 

'BMnmsT  lyoxAiH— Pbopxbit  Albsadt  n  Public  Usb.— While  it  is  true 
thai  property  already  appropriated  to  public  use  may  be  again  seized 
for  a  different  purpose  of  the  same  kind,  yet  this  can  be  done  only  by 
an  ezprees  proyision  of  statate,  or  by  necessary  implication. 

CoMmrsATioH  voa  Pbopsbtt  Takbn  roa  Public  Usx.— Where  a  person 
or  corporation  in  whose  behalf  priyate  property  has  been  taken  under 
the  right  of  eminent  domain  has  acquired  an  interest  by  reason  of 
money  or  improvements  expended  on  such  property,  compensation 
must  be  made  for 'such  interest  before  the  property  thereby  affected 
can  be  appropriated  to  a  new  public  use. 

LooATiiro  Public  Hiohway  or  Exisniro  Toll  Road.— Under  the  general 
power  to  lay  out  and  establish  public  highways  ( Hill's  Ann.  Laws, 
{  4061  et  teq.)  a  county  court  cannot  locate  a  highway  oyer  land  pre- 
yiously  appropriated  for  a  toll  road,  without  rendering  compensation 
according  to  law  for  the  property :  Sections  3255-^257,  cited. 

0TATDTOBT  OoKSTBucTioii— RoAD  NoTicB— The  proceeding  provided  by 
section  82S6  of  Hill's  Ann.  Laws  for  appropriating  to  public  use  the 
property  of  a  toll  road  company  is  a  hostile  one,  and  the  petition  and 
notice  required  by  section  4062  for  locating  a  county  road  must  be 
given  as  in  ordinaiy  cases. 
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Appsopriation  of  Toll  Road^Patmbnt  of  C^mpewbation.— Before  a 
county  ooart  can  appropriate  a  toll  road  to  the  use  of  the  public  it 
must  pay  the' compensation  provided  by  law:  Section  8266,  Hill's 
Ann.  Laws. 

Plbading— Akticipatino  Defeztsk.— In  pleading  under  the  code  system 
it  is  not  necessary  or  appropriate  to  anticipate  a  possible  defense;  thus, 
in  a  suit  against  a  county  to  enjoin  an  alleged  unlawful  appropriation 
of  plaintiff's  toll  road,  the  complaint  need  not  aver  defendant's  fkilnre 
to  pay  plaintiff  the  amount  prescribed  by  statute  as  a  condition  prece- 
dent to  the  appropriation.    Such  payment  is  a  matter  of  defense. 

From  Tillamook:  Henry  H.  Hewitt,  Judge. 

Suit  by  the  Little  Nestucca  Toll  Road  Company 

against  Tillamook  County  and  another  to  restrain  a 

threatened   trespass  on   plaintiff's   toll   road.     A  de* 

murrer  to  the  complaint  was  sustained,  and  plaintiff 

appeals. 

Beybrsbd. 

For  appellant  there  was  a  brief  over  the  names  of 
Thayer  and  McCoy,  W.  J.  May  and  Claude  Thayer,  with 
an  oral  argument  by  Messrs.  William  W.  Thayer  and 
W.  J.  May. 

For  respondent  there  was  a  brief  over  the  names 
of  Samuel  Hayden,  district  attorney,  E.  E.  Selph  and 
T.  0.  Handley,  with  an  oral  argument  by  Mr.  Cicero 
Milton  Idleman,  attorney-general. 

Opinion  by  Mb.  Chief  Justice  Moorb. 

This  is  a  suit  to  enjoin  a  threatened  trespass. 
The  plaintiff  alleges,  in  substance,  that,  having  been 
duly  incorporated  for  that  purpose,  it  built  at  great 
expense,  and  for  more  than  ten  years  last  past  has 
been   the    owner   of,   and    expended    large    sums   of 
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money  in  maintaining,  the  sixty  foot  toll  road  extend- 
ing from  the  eastern  boundary  of  said  county  through 
the  town  of  Dolph,  thence  westerly  along  the  banks 
of  the  Little  Nestucca  River  to  the  Pacific  Ocean,  and 
that  under  the  laws  of  this  state  it  is  entitled  to  de- 
mand and  has  been  collecting  tolls  for  travel  thereon, 
which  have  been  and  are  of  great  value ;  that,  D.  P. 
Harvey  and  others  having  petitioned  therefor,  the 
county  court  appointed  viewers  and  a  surveyor,  who 
viewed  and  surveyed  a  proposed  county  road,  as 
prayed  for  in  the  petition,  directly  along  and  upon 
plaintiff's  toll  road,  and,  the  report  of  the  viewers 
being  favorable,  the  said  court,  on  July  3,  1895,  hav- 
ing awarded  to  one  Wm.  Baxter  the  sum  of  $25  dam- 
ages on  account  of  the  opening  of  said  road,  made  a 
pretended  order  that  said  report  and  the  plat  of  the 
survey  be  recorded,  and  thereupon  declared  the  line 
of  road  so  viewed  and  surveyed  a  public  highway, 
and  directed  the  defendant,  George  E.  Mizner,  as  road 
supervisor  to  open  the  same;  that  these  proceedings 
and  the  pretended  orders  of  said  court  are  null  and 
void,  notwithstanding  which  Mizner  threatens  to  and 
will,  unless  restrained,  tear  down  and  remove  the 
gates  from  plaintiff's  toll  road,  and  trespass  upon  its 
property ;  that  this  pretended  county  road,  if  allowed 
to  be  opened  to  public  travel,  would  be  a  virtual  ap- 
appropiation  of  the  said  toll  road,  a  nullification  of 
plaintiff's  charter,  and  a  destruction  of  its  franchise, 
and  if  the  orders  of  the  said  court  are  permitted  to  be 
executed  and  the  threats  of  Mizner  to  be  performed, 
they  will  result  in  irreparable  injury  to  the  plaintiff, 
for  which  it  has  no   adequate   remedy  at  law,  and 
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prays  for  a  perpetual  injunction  to  prevent  the  threat- 
ened mischief.  A  demurrer  was  sustained  to  the 
complaint,  upon  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  suit. 

Counsel  for  the  plaintiff  contend  that  the  decision 
of  the  court  was  predicated  upon  the  assumption  that 
the  county  court  had  authority  to  lay  out  a  public 
road  directly  upon  the  ground  used  and  occupied  by 
their  client  for  its  toll  road.  The  statute  authorizes  a 
corporation  organized  for  the  construction  of  any 
macadamized,  plank,  or  clay  road  to  appropriate  so 
much  of  any  land  between  the  termini  thereof  as  may 
be  necessary  for  its  use,  not  exceeding  sixty  feet  in 
width,  and  when  such  road  is  completed  and  fit  for 
travel,  the  corporation,  by  giving  notice  thereof,  has 
the  power  to  make  it  a  public  highway,  and  upon  plac- 
ing gates  thereon,  may  collect  such  toll  as  may  be  pre- 
scribed by  the  county  court  of  the  county  where  such 
road  is  located:  Hill's  Ann.  Laws,  §§  3239-3249.  Such 
a  corporation  is  required  to  keep  an  accurate  account 
of  the  moneys  expended  in  the  construction  and  re* 
pair  of  its  road,  including  any  sum  paid  for  lands  ap- 
propriated, and  also  to  keep  a  like  account  of  the  tolls 
received  and  other  profits,  which  shall  be  verified  by 
the  oath  of  its  president  or  one  of  its  directors,  and  a 
copy  thereof  deposited  with  the  county  clerk  with 
whom  the  articles  of  incorporation  are  filed;  and  at 
any  time  after  the  expiration  of  ten  years  from  the 
time  of  taking  such  tolls,  it  shall  be  lawful  for  the 
county  court  of  any  county  through  which  the  road 
shall  pass  to  pay  such  corporation  the  amount  of 
money  so  expended  by  it,  and  interest  thereon,  after 
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deducting  the  amount  of  tblls  and  other  profits  re- 
ceived by  it,  and  thereupon  the  said  toll  road  shall  be- 
come the  property  of  such  county:  Hill's  Ann.  Laws, 
§§  3255-6.  If  the  right  of  the  county  court  to  appro* 
priate  the  plaintiff's  property  be  based  upon  the  gen- 
eral provisions  of  the  statute  relating  to  the  method  of 
laying  out,  altering,  or  locating  county  roads  ( §  4061 
et  seq.)  it  must  be  admitted  that  the  decree  complained 
of  is  erroneous.  Judge  Elliott,  in  his  work  on  Roads 
and  Streets,  in  discussing  this  question,  says:  <'  The 
right  of  eminent  domain  is  a  dominant  legislative 
power  only  called  into  exercise  by  the  enactment  of 
a  valid  statute,  and  when  a  party  asserts  a  right  to 
seize  land  previously  appropriated  to  a  public  use, 
he  must  sustain  his  claim  by  producing  a  statute 
clearly  conferring  the  asserted  authority.  It  will  not 
be  presumed,  in  the  absence  of  such  a  statute,  that 
the  legislature  intended  to  again  seize  property  which 
had  been  once  appropriated.  An  act  providing  for 
the  laying  out  of  a  road  or  street,  and  the  assess- 
ment of  benefits  and  damages  in  favor  of  and  against 
landowners,  will  not  authorize  the  appropriation  of 
lands  already  used  for  public  parks.  Nor  will  an 
act  of  such  a  character  warrant  the  seizure  of  land 
previously  appropriated  for  a  turn-pike."  The  statute 
prescribes  the  method  and  makes  ample  provisions 
for  laying  out  a  county  road  and  assessing  the  dam- 
age resulting  to  those  persons  upon  whose  lands  it 
may  be  established;  but  no  provision  is  made  in  the 
general  act  upon  this  subject  whereby  a  county  road 
can  be  located  over  land  already  appropriated  to  a 
public  use:    Hill's  Ann.  Laws,  §§  4061-4104.    The  ap- 
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propriation  of  land  to  a  public  use  is  an  ezBrcise  of 
the  sovereign  power,  which  the  state  may  delegate  to 
a  municipal  or  private  corporation,  and  land  already 
appropriated  and  used  by  its  trustee,  under  the  au- 
thority delegated,  may  be  taken  by  legislative  enact- 
ment for  other  public  uses,  in  which  case  it  is  always 
presumed  that  the  new  use  is  of  more  importance 
and  greater  value  to  the  public  than  the  original  ap- 
propriation: Mills  on  Eminent  Domain,  §  45;  BaU 
timore  R  R.  Co.  v.  North,  103  Ind.  486  (3  N.  E.  144). 
It  is  a  rule,  however,  of  universal  application  that  the 
subsequent  delegation  of  power  to  appropriate  land 
which  has  once  been  appropriated  must  be  in  express 
terms,  or  must  arise  from  necessary  implication:  Bos^ 
ton  Water  Power  Co.  v.  Boston  R.  R.  Corporation,  23 
Pick.  360;  Proprietors  of  Locks  v.  City  of  Lowell^  7  Gray, 
223;  Boston  v.  Lowell  R.  R.  Co.,  124  Mass.  368;  Provi- 
dence R.  R.  Co.  V.  Norwich  R.  R.  Co.,  138  Mass.  277; 
Hickok  V.  Hine,  23  Ohio  St.  523  (13  Am.  Rep.  255); 
State,  etc^  v.  Montclair  Ry.  Co.f  35  N.  J.  Law,  328;  New 
Jersey  R.  R.  Co.  v.  Long  Branch  Commissioners,  39  N.  J. 
Law,  28;  In  re  City  of  Buffalo,  68  N.  Y.  167. 

The  right  of  the  state  to  appropriate  to  a  new  use 
property  which  has  already  been  subjected  by  a  mu- 
nicipal or  private  corporation  to  a  public  burden 
must  rest  upon  the  authority  of  the  state  to  change  at 
pleasure  its  trustees  and  the  object  of  its  trust;  but 
when  the  trustee  has  an  interest  by  reason  of  money 
expended  in  the  purchase  of  the  right  of  way,  or  in 
improvements  made  upon  the  property,  under  the 
power  delegated,  the  state  must  provide  a  method  of 
compensation  for  such  interest  before  the  property 
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affected  thereby  can  be  appropriated  to  a  new  use. 
The  legislative  assembly  has,  by  statute,  provided  a 
method  of  acquiring  the  toll  roads  of  such  corpora- 
tionsy  and  prescribed  the  compensation  to  be  paid  for 
their  interests  on  re-appropriation  by  the  county 
(Hiirs  Ann.  Laws,  §§  3239-3257),  and  the  plaintiff,  in 
acquiring  its  property,  took  the  same  with  notice  that 
its  toll  road  might  be  converted  into  a  county  road. 
Counsel  for  the  defendant  insist  that  as  the  only 
method  prescribed  for  acquiring  the  road  in  question 
was  by  payment  of  the^  cost  of  its  construction,  etc., 
under  the  terms  prescribed  by  the  statute,  it  must  be 
presumed  that  the  county  court  paid  the  amount  of 
money  required  therefor  of  it,  and,  as  this  presump- 
tion is  not  negatived  by  the  allegations  of  the  com- 
plaintf  the  court  properly  sustained  the  demurrer. 
The  county  court  of  each  county  exer8ises  supervision 
over  all  roads  within  its  borders,  and  all  applications 
for  laying  out,  altering  or  locating  county  roads  shall 
be  by  petition  to  the  county  court  of  the  proper 
county:  Hill's  Ann.  Laws,  §§  4061, 4062.  Section  3256 
of  the  Code  does  not  make  a  petition  to  the  county  a 
prerequisite  to  the  exercise  of  the  right  to  appropriate 
the  road  of  a  private  corporation,  but,  after  the  cor- 
poration has  enjoyed  the  privilege  of  collecting  tolls 
for  a  period  of  more  than  ten  years,  a  proceeding  to 
appropriate  its  property  by  the  county  court  may  be 
instituted ;  and,  as  such  method  must  necessarily  be 
a  transaction  in  invitum^  it  would  seem  to  follow  that 
section  3256  should  be  construed  in  pari  materia  with 
section  4062,  in  which  case  a  petition  and  notice  of 
some  kind,  at  least,  are  requisite  to  confer  upon  the 
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county  court  jurisdiction  to  appropriate  the  toll-road 
of  a  private  corporation  within  its  territory. 

The  complaint  alleges  that  upon  the  petition  of  D. 
t.  Harvey  and  others  the  county  court  of  Tillamook 
County  made  a  pretended  order  establishing  a  county 
road  directly  along  and  upon  plaintiff's  said  toll  road, 
but  the  pleading  does  not  state  that  any  notice  of  the 
application  was  ever  given,  or  that  any  sum  was  ever 
paid  to  the  plaintiff  as  a  compensation  for  the  loss  of 
its  property  and  franchise.  It  is  true  the  complaint 
alleges  that  the  sum  of  $25  was  awarded  to  one  Wil- 
liam Baxter  as  damages,  etc.,  but  it  does  not  appear 
that  there  was  any  privity  between  this  person  and 
the  plaintiff.  If  the  want  of  notice  be  deemed  imma- 
terial, the  payment  of  the  amount  prescribed  by  the 
statute  (section  3256,  Hill's  Ann.  Laws)  is  certainly  a 
condition  preceSent  to  the  right  of  the  county  court 
to  appropriate  this  toll  road,  and  this  presents  the 
question  whether  the  complaint  should  have  alleged 
a  neglect  in  this  respect.  The  rule  is  general  that  the 
glaintiff  is  under  no  legal  obligation  to  the  adverse 
party  to  advise  him  of  the  defense  he  should  inter- 
pose, and  under  this  rule  the  complaint  in  code  plead- 
ing ought  not  to  anticipate  or  negative  a  possible  de- 
fense (Boone  on  Code  Pleading,  §  11;  Bliss  on  Code 
Pleading,  §  200;  4  Ency.  PL  and  Prac,  614),  and  a  con- 
dition which  qualifies  or  defeats  the  plaintiff's  suit, 
being  a  condition  subsequent,  may  be  safely  ignored 
by  him  in  the  pleading:  4  Ency.  PL  and  Prac,  628. 
A  statement  of  these  facts,  which  might  be  deemed  a 
condition  subsequent  as  to  plaintiff's  right  of  suit, 
must  be  considered  a  condition  precedent  to  the  de- 
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fendant's  right  of  appropriation,  and  under  the  mlea 
hereinbefore  announced  it  would  seem  to  be  the  duty 
of  the  latter  to  plead  the  statute  and  the  performance 
of  its  conditions  as  a  foundation  for  its  defense.  The 
plaintiff  was  under  no  legal  obligation  to  set  out  these 
facts  in  its  complaint,  an  examination  of  which  leaves 
us  in  doubt  as  to  whether  the  alleged  attempt  of  the 
county  court  to  acquire  this  property  was  made  under 
the  general  statute  or  by  virtue  of  the  special  pro* 
visions  for  the  appropriation  of  toll  roads;  but  in  any 
event  we  think  it  was  the  duty  of  the  defendant  to 
raise  this  question  by  answer.  The  demurrer  must 
therefore  be  overruled,  the  decree  reversed,  and  the 
cause  remanded  for  such  further  proceedings  as  may 
be  deemed  just  and  proper,  not  inconsistent  with  this 
opinion. 

Bkvbbsbd. 


{AigaaAApmvt,  dMldedlUj  1,1007:  felieMlnff4«ntoa.] 

WASON  V.  PILZ. 

(48  FM.  70L) 

EABKimiT— Tbbms  or  Gbart.— A  deed  conTeying  a  certain  strip  of  land 
**  for  road  parpoeee.  •  •  •  The  said  strip  so  oonTeyed  for  a  road  aa 
aboTe  stated,"  etc,  indicates  only  an  easenieiit  in  the  property  da- 
acribed. 

From  Multnomah:  Loyal  B.  Stbarns,  Judge. 

This  is  a  suit  by  Mary  Isabella  Wason  against 
Robert  Pilz  and  Annie  C.  Schmeer,  to  quiet  the  title 
to  a  small  tract  of  land  twenty  by  two  hundred  feet, 
situate  in  Multnomah  County,  and  now  within  the 
corporate  limits  of  the  City  of  Portland.     On  July  31^ 
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1876,  John  Schmeer,  Sr.,  who  was  then  the  owner 
thereof  in  fee  simple,  executed  and  delivered  to  Peter 
Schmeer  a  deed  gnanting  an  estate  therein,  described 
as  follows:  ''A  parcel  of  land,  for  the  purposes  of  a 
road,  twenty  feet  wide,  across  the  center,  running  east 
and  west  over  and  across  the  following  described  real 
estate:  [Describing  it]  The  said  strip  of  twenty 
feet,  so  herein  conveyed  for  a  road  as  above  stated,  is 
to  be  inclosed  by  a  good,  substantial  board  fence  by 
the  said  Peter  Schmeer,  and  kept  in  repair  by  him.'* 
On  October  29,  1880,  Peter  Schmeer  deeded  the  estate 
thus  acquired  to  Rudolph  Schmeer,  but  Rudolph  did 
not  record  his  deed  until  March  18,  1881.  On  No- 
vember 30,  1880,  Peter  Schmeer  was  convicted  in  the 
circuit  court  for  said  county  of  an  assault,  and  on 
December  2,  was  sentenced  to  pay  a  fine  of  $200  and 
costs,  and  judgment  was  entered  accordingly.  The 
premises  in  question,  or  the  estate  of  Peter  Schmeer 
therein,  was  sold  under  execution  to  satisfy  this  judg- 
ment, and  was  purchased  by  Thomas  and  Ellen  Uglow 
who  afterwards,  on  November  11,  1881,  obtained  a 
deed  from  the  sheriff.  On  November  17, 1881,  Thomas 
and  Ellen  Uglow  conveyed  an  undivided  one-half  in- 
terest to  H.  H.  Northup.  On  December  31, 1881,  in  a 
suit  then  pending,  touching  the  title,  wherein  H.  H. 
Northup  was  plaintiff,  and  Rudolph  Schmeer  and  wife 
were  defendants,  and  which  was  commenced  Novem- 
ber 19  prior,  it  was  decreed  that  Northup  was  the 
owner  in  fee  and  entitled  to  the  possession  of  an  un- 
divided one-half  of  the  premises,  and  that  Thomas 
and  Ellen  Uglow  were  the  owners  of  the  remaining 
half.     The  plaintiff  deraigns  title  through   Northup 
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and  the  Uglows.  In  1882,  John  Schmeer,  Sr.,  died, 
leaving  a  will,  by  which  he  devised  to  the  defendant 
Annie  C.  Schmeer  the  undivided  one-half  of  a  six-acre 
tract  of  land,  which,  by  its  description,  covers  the 
premises  in  question,  and  to  John  Schmeer,  Jr.,  and 
Sophia  Kirchoff,  the  remaining  half.  On  April  13, 
1884,  John  Schmeer,  Jr.,  and  Sophia  Kirchoff  exe- 
cuted to  Annie  C.  Schmeer  a  deed  to  the  south  half  of 
said  tract  described  in  the  will;  and  on  July  20,  1887, 
John  Schmeer,  Jr.,  and  Sophia  Kirchoff  obtained  a 
decree  against  Annie  C.  Schmeer  for  the  north  half, — 
the  dividing  line  running  lengthwise  through  the 
center  6f  the  premises  in  dispute.  On  February  12, 
1886,  Rudolph  Schmeer  executed  a  deed  to  Annie  C. 
Schmeer,  covering  the  interest  conveyed  to  him  by 
Peter  Schmeer.  On  June  7,  1888,  John  Schmeer, 
Jr.,  and  Sophia  Kirchoff  executed  a  deed  to  Rudolph 
Schmeer,  covering  the  north  ten  feet,  or  one-half  of 
the  premises  in  dispute;  and  on  July  20,  1889,  Ru- 
dolph deeded  to  defendant  Robert  Pilz  by  the  same 
description.  The  defendant  Annie  0.  Schmeer,  by 
her  answer,  claims  ownership  in  fee  of  the  disputed 
premises,  except  that  portion  occupied  by  a  brick 
building  seventeen  by  thirty-five  feet.  The  defendant 
Robert  Pilz  filed  a  disclaimer  of  all  interest  in  the 
premises.  A  decree  having  been  entered  for  plaintiff, 
Annie  C.  Schmeer  appeals. 

MODIFIBD. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  William  York  Masters. 
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For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  WirUermute  Hazen. 

Mb.  Justice  Wolyebton,  after  stating  the  facts, 
delivered  the  opinion  of  the  court. 

By  the  record,  the  defendant  Schmeer  can  claim  no 
interest  whatever  in  the  north  half  of  the  premises,  as 
the  decree  of  July  20,  1887,  precludes  her  in  favor  of 
John  Schmeer,  Jr.,  and  Sophia  Kirchoff,  and  this  de- 
cree is  later  than  the  deed  from  Rudolph  Schmeer  to 
her.  Subsequent  to  the  date  of  this  decree,  John 
Schmeer,  Jr.,  and  Sophia  Kirchoff  gave  a  deed  to 
Kudolph  to  said  north  half,  and  a  little  later  he 
deeded  to  the  defendant  Robert  Pilz,  who  now  dis- 
claims all  interest  in  the  premises;  so  that,  as  it  con- 
cerns the  north  half,  the  plaintiff  must  be  held  to  be 
the  owner  in  fee  simple,  unless  the  defendant  Annie 
C.  Schmeer  has  obtained  title  by  adverse  possession. 
As  it  pertains  to  the  south  half,  the  decree  of  the 
court  of  December  31,  1881,  in  the  case  of  Northup 
againt  Rudolph  Schmeer  and  wife,  precludes  her  in  so 
far  as  she  may  claim  title  through  Rudolph.  The 
deed  brings  her  into  privity  with  him,  and,  having 
been  executed  subsequent  to  the  decree,  leaves  the  de- 
cree as  effective  against  her  as  it  i^  against  him.  But 
in  so  far  as  she  may  claim  through  devise  from  John 
Schmeer,  Sr.,  and  through  deed  from  John  Schmeer, 
Jr.,  and  Sophia  Kirchoff,  she  is  not  thus  precluded. 
This  claim  is  by  independent  title,  coming  direct  from 
the  source  of  Rudolph  Schmeer's  title,  and  the  ques- 
tion comes  to  this:  Which  of  these  is  the  better  title. 
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asBuming  that  the  plaintiff  has  the  Rudolph  title? 
The  deed  from  John  Schmeer  to  Peter  Schmeer,  un- 
der which  Rudolph  claimed,  conveys  only  an  ease- 
ment The  description  is:  ''A  parcel  of  land  for  road 
purposes.  ♦  ♦  *  The  said  strip  of  twenty  feet  so 
herein  conveyed  for  a  road  as  above  stated  is  to  be  in- 
closed/' etc.  Language  of  similar  import  was  held  in 
Robinson  v.  Railroad  Company ,  59  Vt.  426,  (10  Atl. 
522)  to  create  an  easement.  In  that  case  the  estate 
was  described  as  ''a  strip  of  land  four  rods  in  width, 
across  my  land,  and  being  the  same  land  now  occu- 
pied by  the  St.  Albans  and  Richford  Plank  Road 
Company  for  their  road,  for  the  use  of  a  plank  road." 
The  words  '^  for  the  use  of  a  plank  road  "  seem  to  have 
been  decisive  of  the  estate  carved  out,  although  the 
deed  otherwise  purported  to  be  an  absolutue  grank 
See,  also,  Sanborn  v.  City  of  Minneapolis  (Minn.)  29 
N.  W.  126.  So,  in  this  case,  the  words  "  a  parcel  of 
land  for  road  purposes  "  are  indicative  of  an  easement 
only,  and  are  controlling  as  the  measure  of  the  estate 
granted;  but  the  title  which  Annie  G.  Schmeer  obtains 
through  the  devise  is  a  fee-simple  title.  We  have 
been  unable,  after  a  very  careful  consideration  of  the 
testimony,  to  find  that  either  party  has  made  out  a 
title  by  adverse  possession,  except  as  it  concerns  the 
occupancy  of  the  brick  building.  So  we  conclude  that 
the  plaintiff  is  the  owner  in  fee  simple  of  the  north 
half  of  the  premises  in  dispute,  and  also  all  that  por- 
tion of  the  south  half  which  is  covered  by  said  build- 
ing; that  she  is  the  owner  of  an  easement  in  the 
remaining  portion  of  the  south  half  for  road  purposes, 
and  to  that  end  is  entitled  to  possession;  but  that  the 
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defendant  Annie  C.  Schmeer  is  the  owner  of  such  re- 
maining portion  of  the  said  south  half  in  fee  simplei 
subject,  however,  to  such  easement.  The  decree  of 
the  court  below  will  therefore  be  modified  in  accord- 
ance with  these  conclusions,  neither  party  to  recover 
costs  on  the  appeal. 

Modified. 

[Argued  December  80, 1896 ;  decided  March  18, 1807.] 

WEAVER  V.  SOUTHERN  OREGON  COMPANY. 

(48  Pac.  167.) 

L  Landlord  avd  Tbitaiit.— The  relation  of  landlord  and  tenant  arises 
where  one,  by  consent  of  the  landlord,  goes  into  possession  of  leased 
land  as  the  successor  in  interest  of  the  tenant,  and  while  thas  occu- 
pying the  land  pays  rent  at  the  rate  stipulated  in  the  lease,  and  con- 
tinues to  so  occupy  the  premises  after  the  expiration  of  the  term,  all 
with  the  consent  of  the  landlord. 

2.  AcoBFTAKCB  OF  Dbbd.— A  deed  poll,  when  accepted  by  the  grantee, 
becomes  the  mutual  act  of  the  parties,  and  its  terms  may  be  enforced. 

From  Coos:  J.  C.  Fullkrton,  Judge. 

This  action  was  commenced  in  October,  1894,  to  re- 
cover for  the  use  and  occupation  by  the  defendant  of 
certain  premises  belonging  to  the  plaintiff.  The  com- 
plaint contains  two  causes  of  action,  in  the  first  of 
which  it  is,  in  substance,  alleged  that  on  the  twenty- 
fourth  day  of  July,  1882,  by  a  certain  agreement  or 
lease  in  writing,  a  copy  of  which  is  annexed  to  and 
made  part  of  the  complaint,  the  plaintiff  demised  to 
one  H.  H.  Luse  a  right  of  way  for  a  logging  tramway 
or  railroal  over  certain  premises  belonging  to  him  for 
the  term  of  ten  years  at  an  annual  rental  of  $125,  pay- 
able at  the  end  of  each  year;  that  on  or  about  the  four- 
teenth day  of  December,  1887,  all  the  rights  of  Luse 
under  the  lease  became  vested  in  the  defendant,  as  his 
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successor  in  interest,  and  it  then  and  there,  with  the 
consent  of  plaintiff,  ^'entered  into  possession  of  said 
demised  premises,  and,  with  consent  of  plaintiff,  con- 
iinued  in  possession  of  said  premises  during  the  full 
period  of  said  lease;  and,  since  the  expiration  of  the 
ten  years'  term  described  and  provided  for  in  said 
lease,  defendant,  with  consent  of  plaintiff,  has  con- 
tinued in  the  possession  of  said  premises,  and,  with 
consent  of  plaintiff,  still  continues  in  possession  there- 
of, and  still  continues  to  use  and  occupy  the  same  for 
its  logging  railroad,  and  for  its  logging  purposes;  and 
during  said  time  that  defendant  was  so  possessed  of 
said  demised  premises  it  continued  to  pay  said  yearly 
rental  of  |125  per  year  up  to  the  thirty-first  day  of 
December,  1892;  that  since  said  thirty-first  day  of 
December,  1892,  defendant  refuses  to  pay  any  rent  for 
the  use  of  said  premises,  and  there  is  now  due  and 
owing  plaintiff  from  defendant  on  said  agreement  of 
lease,  and  for  the  use  and  occupation  of  said  premises 
for  said  right  of  way,  the  sum  of  |125  for  the  year's 
rent  commencing  January  1,  1893,  and  ending  Dec- 
ember 31,  1893,  and  interest  on  said  sum  of  $125  at 
the  rate  of  8  per  cent,  per  annum  since  said  thirty- 
first  day  of  December,  1893,  and  defendant* has  not 
paid  the  same  nor  any  part  thereof." 

As  a  further  and  separate  cause  of  action,  it  is  al- 
leged, in  substance,  that  on  July  12,  1890,  the  plaintiff 
sold  and  by  deed  conveyed  to  the  defendant  all  the 
timber,  except  red  cedar,  standing,  lying,  or  being  on 
certain  described  real  property  belonging  to  him,  to- 
gether with  the  right  and  privilege  of  entering  upon 
said  real  property  and  making  such  roads  and  ways 
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thereon  as  it  might  deem  suitable  and  convenient  for 
the  removal  of  such  timber,  at  any  time  within  three 
years;  and  stipulated  therein  that  in  case  the  defend- 
ant should  fail  to  complete  the  removal  thereof  within 
the  time  specified,  it  should  have  such  additional  time 
as  it  might  desire  in  which  to  do  so  by  paying  at  the 
rate  of  $100  per  year  therefor;  that  defendant  ac- 
cepted said  deed,  and  agreed  to  comply  with  its  stip- 
ulations and  conditions,  but  failed  to  remove  the 
timber  within  the  time  specified,  and  has  since  '' ex- 
ercised and  enjoyed  the  granted  rights  and  privileges 
of  entering  said  land  for  the  purpose  of  removing  its 
said  timber,  and  is  now  engaged  in  removing  said 
timber  from  said  land;  that  there  is  now  due  and 
owing  plaintiff  from  defendant  under  the  terms  and 
conditions  contained  in  said  deed  upon  which  the 
grant  of  said  timber  was  made,  and  under  said  agree- 
ment, and  for  the  use  and  occupation  of  said  land, 
and  for  the  exercise  and  enjoyment  of  said  granted 
rights  and  privileges  mentioned  in  the  conditions 
contained  in  said  deed,  the  sum  of  $100  for  the  yep.r 
commencing  July  13,  1893,  and  ending  July  12,  1894, 
and  interest  thereon  at  the  rate  of  8  per  cent,  per 
annum  'since  said  twelfth  day  of  July,  1894."  The 
complaint  then  concludes  with  a  prayer  for  judgment. 
The  defendant  demurred  to  each  separate  cause  of 
action  on  the  ground  that  it  did  not  contain  facts 
sufficient  to  constitute  a  cause  of  action,  which  be- 
ing overruled,  it  refused  to  answer  or  plead  further, 
and  judgment  was  entered  against  it  for  the  amount 
prayed  for  in  the  complaint,  from  which  this  appeal  is 

taken. 

Affirmed. 
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For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  J.  W.  Hamilton. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  A.  J.  Sherwood. 

Mr.  Justice  Bean,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1.  The  contention  for  the  defendant  seems  to  be 
that  the  statement  of  the  first  cause  of  action  is  in- 
sufficient because  it  does  not  show  a  liability  on  the 
part  of  the  defendant  under  the  terms  and  conditions 
of  the  lease  from  the  plaintiff  to  Luse.  But  we  do  not 
understand  this  to  be  an  action  on  the  lease,  but  for 
use  and  occupation  of  the  premises  by  the  defendant, 
with  plaintiff's  consent,  after  the  expiration  of  such 
lease,  and  that  the  allegations  concerning  the  lease 
to  Luse  were  intended  as  a  mere  matter  of  induce- 
ment for  the  purpose  of  showing  the  circumstances 
under  which  defendant  came  into  possession  of  the 
premises.  The  complaint,  no  doubt,  contains  much 
unnecessary  matter,  but  it  is  averred,  substantially, 
that  defendant  entered  into  possession  and  occupied 
the  premises  by  consent  of  the  plaintiff,  as  the  suc- 
cessor in  interest  of  Luse,  and  while  so  occupying 
paid  the  rent  therefor  at  the  rate  stipulated  in  the 
lease  during  the  term,  and  that  after  the  expiration  of 
the  term  it  continued  to  so  occupy  and  use  the  prem- 
ises as  a  tenant  by  and  with  the  consent  of  plaintiff. 
These  facts,  if  true,  establish  the  relation  of  landlord 
and  tenant  between  the  plaintiff  and  defendant,  so  as 
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to  entitle  the  plaintiff  to  recover  for  the  use  and  occu- 
pation of  the  premises,  and  the  lease  in  question  is 
admissible  to  fix  the  amount  of  rent:  1  Taylor  on 
Landlord  and  Tenant,  §§  19  and  22;  Wood  on  Land- 
lord and  Tenant,  §  552. 

2.  The  objection  to  the  statement  of  the  second 
cause  of  action  is  that  it  appears  therefrom  that  the 
deed  containing  the  stipulations  upon  which  the  ac- 
tion is  founded  was  not  signed  by  the  defendant.  But 
the  rule  is  well  settled  that  a  deed-poll,  when  accepted 
by  the  grantee,  becomes  the  mutual  act  of  the  parties; 
and  a  stipulation  therein  to  be  performed  by  the 
grantee  becomes,  by  force  of  such  acceptance,  a  valid 
contract  on  his  part  upon  which  an  action  may  be 
maintained:  1  Taylor's  Landlord  and  Tenant,  §  147; 
Goodwin  v.  Gilbert y  9  Mass.  510;  Newell  v.  Hill,  2  Met 
(Mass.)  180.  It  is  clear,  therefore,  that  an  action  lies 
for  the  rent  reserved  in  the  deed  from  the  plaintiff  to 
the  defendant,  although  not  signed  by  the  latter. 

It  follows  that  the  judgment  of  the  court  below 
must  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 
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(48  Paa  668.) 

Implikd  Powxb  or  Aosht— Muhicipal  OmcBBs.— Delegation  of  aathop- 
ity  to  an  agent  implies  the  power  to  do  all  things  necessary,  proper, 
OBual,  and  reasonable  in  order  to  efifectoate  the  purpose  of  the  agency, 
and  this  rule  is  applicable  to  the  agents  and  officers  of  municipal  cor- 
porations as  well  as  to  the  agents  of  private  individuals. 

AUTHOBITY  OF  CODKTT  ClVBK  TO  CoWTRACT  FOB  PbINTIKG  B ALLOTS. —  The 

power  expressly  conferred  on  the  county  clerk  by  section  47  of  the 
statute  commonly  known  as  the  "Australian  Ballot  Law'*  (Laws  1891, 
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pp.  14|  23)  to  canae  the  official  ballots  to  be  printed,  impliee  the  power 
to  bind  the  county  by  a  contract  for  such  printing,  eabject  to  the 
limitation  that  the  price  agreed  to  be  paid  mast  be  reasonable. 

VrnmsuMmom  of  RiASoirABLBifiBS  or  Public  Coimuor.— A  contract  en- 
tered into  by  a  county  clerk  nnder  the  power  conferred  upon  him  by 
section  47  of  the  **  Australian  Ballot  Law"  (Laws  1891,  p.  23)  to  cause 
official  ballots  to  be  printed  must,  in  the  absence  of  an  affirmative 
showing  to  the  contrary,  be  regarded  as  reasonable  and  valid. 

CuLiM  Against  Goustt.— The  mere  acceptance  of  a  portion  of  a  claim 
presented  to  a  county  is  insufficient  to  create  a  presumption  that  the 
payment  was  either  made  or  accepted  In  ftill  of  the  daim,  within  the 
rule  that  if  a  claim  presented  to  a  county  is  allowed  in  part  and  re- 
jected as  to  the  residue,  and  the  claimant,  knowing  of  such  action, 
accepts  the  amount  allowed,  such  acceptance  will  be  condsldered  a  sat- 
isfaction of  the  whole. 

From  Marion:  Gsobgb  H.  Burnstt,  Judge. 

Action  by  the  firm  of  Flagg  A  Cronise  against 
Marion  County  to  recover  the  contract  price  of  print- 
ing certain  election  ballots.  A  demurrer  to  the  com- 
plaint was  sustained,  and  plaintiffs  appeal. 

BSVBRSBD. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  William  H.  Holmes. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs,  Samuel  L.  HaydeUj  district  attorney, 
and  Oeorge  G.  BingJiami, 

Opinion  by  Mr.  Justice  Bsan. 

This  is  an  action  against  Marion  County  to  recover 
a  balance  of  $290,  alleged  to  be  due  the  plaintiffs  for 
printing  election  ballots.  The  plaintiffs  allege  in 
their  complaint  that  in  May,  1894,  they  were  employed 
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by  the  clerk  of  the  defendant  county  to  print  sixty 
thousand  election  ballots,  for  the  agreed  and  stipu- 
lated sum  of  $700;  that  they  duly  performed  their 
contract,  and  presented  a  bill  for  the  sum  stipulated 
to  the  county  court  for  payment,  but  that  the  same 
has  not  been  paid,  or  any  part  thereof,  except  the  sum 
of  $410,  and  judgment  is  demanded  for  the  balance. 
A  demurrer  to  the  complaint,  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  was  sustained.  The  argument  in  support  of 
the  ruling  of  the  court  below  is  (1)  that  while  a 
county  clerk  may,  under  the  law,  contract  for  the 
printing  of  election  ballots,  he  has  no  authority  to 
bind  the  county  by  an  agreement  as  to  the  price  to  be 
paid  therefor,  and  hence  this  action  should  have  been 
on  a  quantum  meruit^  and  not  for  an  agreed  compensa- 
tion; and  (2)  that  plaintiffs  are  estopped  from  main- 
taining the  action. 

By  section  47  of  what  is  commonly  known  as  the 
"Australian  Ballot  Law"  (Laws  of  1891,  p.  23)  it  is 
provided  that  **the  county  clerk  of  each  county  shall 
cause  to  be  printed  according  to  law  all  the  ballots  re- 
quired under  the  provisions  of  this  act,  and  shall 
furnish  the  same  in  the  manner  hereinafter  provided 
for  the  use  of  all  electors  in  the  county,"  and  sec- 
tion 20  (Laws  of  1891,  p.  14)  provides  that  ''each 
county  court  shall  audit  and  pay  out  of  the  county 
treasury  such  fees  as  the  services  performed  by  the 
county  clerk  and  the  sheriff,  under  this  act,  are,  in 
the  judgment  of  the  county  court,  reasonably  worth; 
also  such  other  necessary  expenses  as  are  incurred 
by  such  officers  in  carrying  out  the  provisions  of  this 
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act"  It  thus  appears  that  the  county  clerk  is  re- 
quired to  provide  the  requisite  number  of  election  bal- 
lots, and  the  county  court  to  pay  the  necessary  ex- 
penses incurred  by  him  in  so  doing.  By  the  law  the 
clerk  is  made  the  sole  agent  of  the  county  for  the  pur- 
pose designated,  and  therefore  has  implied  authority 
to  make  whatever  contract  or  contracts  may  reas- 
onably be  necessary  to  enable  him  to  perform  the 
duty  required  of  him.  The  rule  is  everywhere  recog- 
nized that  every  delegation  of  authority  to  an  agent 
carries  with  it  the  power  to  do  all  things  which  are 
necessary,  proper,  usual,  and  reasonable  to  be  done  in 
order  to  effectuate  the  purpose  for  which  the  agency 
was  created.  Thus,  it  is  held  that  power  conferred 
upon  a  committee  to  employ  experts  and  investigate 
the  affairs  of  a  corporation  implies  the  right  to  agree 
upon  the  compensation  to  be  paid  to  the  experts  em- 
ployed by  it:  Star  Line  v.  Van  Vliet,  43  Mich.  364  (5 
N.  W.  418).  The  same  principle  is  laid  down  by  Mr. 
Mechem  in  his  work  on  Agency  (§  311),  and  by  Judge 
Story  in  his  work  on  the  same  subject:  §  58.  And  it 
is  believed  this  doctrine  is  applicable  to  the  agents 
and  officers  of  municipal  corporations,  as  well  as  to 
the  agents  of  private  individuals,  unless  their  powers 
are  otherwise  limited  or  restricted  by  some  provision 
of  law.  Within  this  principle,  the  contract  in  suit  is 
clearly  valid.  The  power  to  cause  the  ballots  to  be 
printed  necessarily  implies  the  right  to  agree  with  the 
person  employed  by  him  to  perform  the  work  as  to 
the  rate  of  compensation.  Without  this  power  it 
would  be  difficult,  if  not  impossible,  for  him  to  per- 
form the  duty  required.     It  is  very  doubtful  whether 
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persons  could  be  found  willing  to  provide  the  labor 
and  incur  the  expense  necessary  to  print  the  large 
number  of  ballots  required  in  many  counties  of  the 
state  without  some  understanding  as  to  their  compen- 
sation. In  making  a  contract  for  the  printing  of  bal- 
lots the  county  clerk  of  course  acts  in  a  public  capa- 
city, and  cannot  bind  the  county  to  pay  an  unreason- 
able sum  for  the  services  rendered;  for  such  a  contract, 
like  all  similar  contracts  by  public  oflScers,  would  be 
against  public  policy  and  void:  County  of  Chester  v. 
Barber,  97  Pa.  St.  455.  But  the  contract  as  made  by 
him  must,  in  the  absence  of  an  affirmative  showing  to 
the  contrary,  be  regarded  as  reasonable  and  valid, 
and  it  is  sufficient  to  support  an  action  against  the 
county  for  the  agreed  compensation. 

It  is  next  claimed  that  the  plaintiffs  are  estopped 
from  maintaining  this  action  because  they  have  ac- 
cepted a  part  payment  on  their  claim,  and  several 
authorities  are  cited  to  the  effect  that  where  one  who 
has  a  claim  against  a  county  presents  it  to  the  county 
court  for  allowance,  and  it  is  allowed  in  part,  and  re- 
jected as  to  the  residue,  and  the  claimant,  knowing  of 
such  action,  accepts  the  amount  allowed,  such  accept- 
ance will  be  considered  satisfaction  of  the  whole:  Brick 
V.  Plymouth  County,  63  Iowa  462  (19  N.  W.  304);  Board 
of  Commissioners  v.  Seawell,  8  Okl.  281  (41  Pac.  592). 
But  the  allegations  of  the  complaint  do  not  bring  the 
cause  within  this  rule;  it  simply  avers  that  the  claim 
was  presented  to  the  county  court  for  payment,  and 
that  subsequently  the  sum  of  $410  was  paid  thereon. 
This  is  not  sufficient  under  the  rule  contended  for  to 
create  a  presumption  that  the   payment  was  either 
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made  or  accepted  in  full  of  the  claim:  Fulton  y.  M(h 
nona  County ^  47  Iowa  622.  The  judgment  of  the  court 
below  is  therefore  reversed,  and  the  cause  remanded 
for  such  further  proceedings  as  may  be  proper,  not 
inconsistent  with  this  opinion. 

BSVBKSBD. 
[ Aisoad  Dwmnber  81, 1896;  doelded  Ifoy  1, 1307.] 

MEYER  V.  EDWARDS. 

(48  PM.  606.) 

|"3I  55 
Amskdiho  Plsadivgs  on  Appsal  fbom  Jobticb'8  Court— CoHSTBucnov  \^,\  ij^jr 
OP  Statutb.— The  amendment  of  1S93  (  Laws  1883,  p.  88 ),  which  re- 
peals the  provision  of  the  Justice's  Code,  c.  9,  2  80,  limiting  amend- 
ments in  the  circuit  court  on  appeal  to  such  as  did  not  substantially 
change  the  issues  in  the  justice's  court,  provides  that  no  formal  or 
written  pleadings  shall  be  required  in  Justice's  courts;  that  the  plead« 
ings  may  be  either  oral  or  in  writing;  and  that  "  the  bill  of  items  of 
the  account  sued  on  or  filed  as  a  counterclaim  or  set-off,  or  the  state- 
ment of  the  plaintifTs  cause  of  action  or  of  the  defendant's  counter- 
claim or  set-off  or  other  ground  of  defense  filed  before  the  justice, 
may  be  amended  upon  appeal  in  the  appellate  court  to  supply  any 
defect,  deficiency,  or  omission  therein  by  filing  formal  pleadings 
therein,  when  by  such  amendment  substantial  justice  will  be  pro- 
moted,"— the  only  limitation  in  terms  being  that  '*no  new  item  or 
cause  of  action  not  embraced  or  intended  to  be  included  in  the  original 
account  or  statement "  shall  be  added  by  amendment.  Held^  that  the 
right  of  amendment  is  not  limited  to  cases  in  which  the  pleadings 
were  oral,  nor  to  such  amendments  as  will  not  change  the  issues,  but 
that  a  defendant  may,  by  leave  of  court,  on  appeal,  file  an  amended 
answer,  raising  a  defense  which  he  omitted  to  plead  in  the  court  below, 
when  substantial  justice  will  be  thereby  promoted:  Waggy  y.  ScoU^ 
29  Or.  386,  distinguished. 

iffa-  Chibf  Jt»ticx  MooBB,  dlsseuts. 

Prom  Multnomah:  E.  D.  Shattuck,  Judge. 

Action  at  law  by  the  firm  of  Meyer  &  Strom 
against  H.  E.  Edwards.  Plaintiffs  had  a  judgment, 
hence  this  appeal. 

RS7SBSSD. 
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For  appellant  there  was  a  brief  over  the  names  of 
Martin  L.  Pipes  and  Clarence  W.  Avery ^  with  an  oral 
argument  by  Mr,  Pipes. 

For  respondents  there  was  a  brief  over  the  name 
of  McGinn^  Sears  and  Simon^  with  an  oral  argument 
by  Mr.  Nathan  D,  Simon. 

Opinion  by  Mr.  Justicb  Bban. 

This  is  an  action  commenced  in  a  justice's  court 
for  rent  of  certain  premises  in  the  City  of  Portland, 
alleged  to  have  been  leased  by  plaintiffs  to  the  defend- 
ant. The  complaint  is  in  the  usual  form,  and  the 
answer  consists  of  specific  denials  of  the  allegations 
thereof.  The  trial  in  the  justice's  court  resulting  in 
a  judgment  for  plaintiffs,  the  defendant  appealed  to 
the  circuit  court,  and  there  moved  for  permission  to 
amend  his  answer  by  adding  thereto  an  affirmative 
defense  to  the  effect  that  the  premises  were  leased  by 
plaintiffs  to  one  May  Hastings  as  a  bawdy-house,  and 
that  defendant  executed  the  lease  for  her  as  surety 
only;  that  as  soon  as  he  was  informed  of  the  charac- 
ter of  the  agreement  between  the  plaintiffs  and  said 
Hastings,  and  the  purpose  for  which  the  building  was 
being  used,  he  refused  further  to  be  bound  by  his  con- 
tract, and  immediately  notified  the  plaintiffs  to  that 
effect;  but  the  court  overruled  the  motion  on  the* 
ground  that  the  amendment  would  substantially 
change  the  issues  tried  in  the  court  below,  and  this 
ruling  is  the  only  assignment  of  error  necessary  to 
consider  at  this  time.  No  question  is  made  as  to 
the  sufficiency  of  the  facts  pleaded  in  the  proposed 
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amended  answer  to  constitute  a  defense  to  the  actioni 
or  of  the  propriety  of  the  amendment,  if  it  can  law- 
fully be  made;  but  the  contention  for  the  plaintiffs  is 
that  under  the  justice's  act  of  1893  (Laws  1893,  p.  38), 
only  oral  or  informal  pleadings  in  a  justice's  court 
can  be  amended  in  the  circuit  court  on  appeal,  and 
that  no  new  defense  can  be  introduced  by  such  amend- 
ment. This  is,  in  our  opinion,  too  narrow  and  tech- 
nical a  construction  of  the  act  referred  to.  It  is  obvi- 
ously designed,  as  its  title  implies,  to  simplify  pro- 
ceedings in  justice's  courts,  and  to  remedy  what  was 
regarded  as  a  serious  defect  in  the  old  law,  which  lim- 
ited amendments  by  the  appellate  court  to  such  as 
did  not  substantially  change  the  issues  tried  in  the 
court  below:  Chapter  9,  §  80,  of  the  Justice's  Code. 
The  section  containing  this  limitation  on  the  power 
of  the  circuit  court  to  permit  amendments  of  plead- 
ings in  cases  brought  to  that  court  by  appeal  from 
justice's  courts  was  expressly  repealed  by  the  act  of 
1893,  and  in  lieu  thereof  it  is  provided  that  in  all 
cases  on  appeal ''  the  bill  of  items  of  the  account  sued 
on  or  filed  as  a  counterclaim  or  set-off,  or  the  state- 
ment of  the  plaintiff's  cause  of  action  or  of  the  de- 
fendant's counterclaim  or  set-off,  or  other  ground  of 
defense  filed  before  the  justice,  may  be  amended  upon 
appeal  in  the  appellate  court  to  supply  any  defect, 
deficiency,  or  omission  therein  by  filing  formal  plead- 
ings therein,  when  by  such  amendment  substantial 
justice  will  be  promoted."  The  only  limitation  upon 
this  power  to  be  found  in  the  law  is  the  latter  clause 
of  section  7,  to  the  effect  that  "no  new  item  or  cause 
of  action  not  embraced  or  intended  to  be  included  in 
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the  original  account  or  statement "  shall  be  added  by 
amendment.  The  conclusion  is  therefore  irresistible 
that  the  legislature  intended  by  the  act  of  1893,  to  en- 
large the  powers  of  the  circuit  court  in  the  matter  of 
amendments  to  such  pleadings.  And  in  view  of  these 
considerations,  it  should  be  construed  liberally  for  the 
suppression  of  the  mischief  sought  to  be  obviated,  and 
the  advancement  of  the  remedy  intended. 

It  will  be  observed  that  the  statute  not  only  pro- 
vides that  the  bill  of  items  of  the  account  sued  on  or 
filed  as  a  counterclaim  or  set-off  may  be  amended; 
but  that  the  statement  of  plaintiff's  cause  of  action 
or  of  the  defendant's  counterclaim  or  other  ground 
of  defense  may  also  be  amended;  and  this  is  certainly 
broad  enough  to  include  any  pleading  coming  from 
a  justice's  court.  Indeed,  under  our  procedure,  the 
most  formal  written  pleading  is  nothing  more  than  a 
plain  and  concise  statement  of  plaintiff's  cause  of  ac- 
tion, or  of  defendant's  ground  of  defense,  and  hence  it 
is  clear  that  the  legislature  did  not  intend  by  this 
statute  to  make  any  distinction  in  the  right  of  amend- 
ment based  on  the  mere  form  of  the'  pleading.  In 
construing  the  statute,  it  must  be  borne  in  mind  that 
it  is  remedial  in  its  nature,  and  that  the  old  law,  the 
mischief,  and  the  remedy  provided,  must  be  alike  kept 
in  view.  Before  its  passage,  cases  taken  to  the  circuit 
court  on  appeal  from  a  justice's  court  were  tried  on 
substantially  the  same  issues  as  in  the  court  below, 
and  this  had  been  regarded  for  years  by  the  profes- 
sion as  a  serious  hindrance  to  the  administration  of 
justice.  It  was  to  remedy  this  mischief  that  section 
7  was  embodied  in  the  act  of  1893,  and  it  seems  to  us 
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io  be  susceptible  of  such  an  interpretation  as  will 
accomplish  the  purpose  designed.  The  elimination 
of  the  restrictive  words  ''so  as  not  to  substantially 
change  the  issues  tried  in  the  justice's  court  or  intro- 
duce any  new  cause  of  action  or  defense/'  is  another 
significant  circumstance  suggestive  of  the  legislative 
intent.  These  words  are  not  to  be  found  in  the  new 
law,  either  in  terms  or  in  substance,  and  hence  the 
conclusion  is  obvious  that  the  legislature  intended  to 
change  the  rule  by  the  omission.  Beading  the  act  of 
1893,  so  far  as  applicable  to  the  matter  now  in  hand, 
it  provides  that  "the  statement  *  *  *  of  the  de- 
fendant's counterclaim  or  set-off,  or  other  ground  of 
defense,  filed  before  the  justice,  may  be  amended  upon 
appeal  in  the  appellate  court  to  supply  any  defect, 
deficiency,  or  omission  therein  by  filing  formal  plead- 
ings therein,  when  by  such  amendment  substantial 
justice  will  be  promoted."  Giving  to  this  language 
the  liberal  construction  due  to  a  remedial  statute,  it 
seems  plainly  to  mean  that  a  defendant  may,  by  per- 
mission of  the  circuit  court,  file  an  amended  answer 
in  that  court,  raising  a  defense  which  he  omitted  in 
the  court  below,  when  by  such  amendment  substantial 
justice  will  be  done. 

Much  stress  is  laid  on  the  fact  that  the  statute 
provides  that  the  amendment  shall  be  made  "  by  filing 
formal  pleadings,"  and  from  this  it  is  argued  that  it 
must  necessarily  refer  to  oral  or  informal  pleadings, 
because,  if  they  were  formal,  there  could  be  no  room 
for  an  amendment  of  the  character  designated  in  the 
act.  But  when  we  look  at  the  whole  act  it  is  appar- 
ent that  it  intends  to  treat  all  the  proceedings  in  a 
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justice's  court  as  informal,  and  contemplates  that 
whether  the  pleadings  therein  be  oral  or  written,  or 
whatever  their  form,  they  are  not  to  be  judged  by  the 
technical  rules  prevailing  in  courts  presided  over  by 
men  learned  in  the  law,  aided  and  assisted  by  skillful 
counsel.  The  plain  import  of  the  statute  is  that  the 
justice  may  try  the  cause  between  the  parties  before 
him  without  regard  to  technical  rules;  and  then,  if  his 
judgment  is  not  satisfactory  to  either  party,  the  whole 
controversy  may  be  taken  to  the  circuit  court  on  ap- 
peal, reduced  to  proper  form,  subject  to  the  limitation 
heretofore  noticed,  and  there  determined  according  to 
the  more  accurate  rules  of  procedure.  Under  any 
other  view,  the  legislature,  instead  of  enlarging  the 
rule  and  remedying  the  existing  mischief,  as  it  evi- 
dently intended  to  do,  has  inadvertently  produced  the 
opposite  result,  and  made  matters  even  worse  than  be- 
fore. Under  the  act  as  interpreted  by  the  court  below, 
if  the  defendant  in  a  justice's  court  files  a  written 
pleading,  and  in  good  faith  attempts  to  state  his  de- 
fense to  an  action  brought  against  him,  and,  either 
through  the  ignorance  or  mistake  of  himself  or  his  at- 
torney, omits  to  get  all  his  defense  there  stated  in 
some  form,  he  cannot  supply  the  ommission  in  an  ap- 
pellate court  by  an  amendment,  however  meritorious 
it  may  be.  Such  construction  of  section  7  of  the  act 
of  1893  would  greatly  impair  its  usefulness.  As  we 
understand  this  act,  pleadings  on  an  appeal  from  a 
justice's  court,  whatever  their  form,  may,  by  permis- 
sion of  the  circuit  court,  be  now  amended  whenever, 
by  such  amendment,  substantial  justice  may  be  done, 
except  that  the  plaintiff  cannot  be  permitted  to  intro- 
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duce  any  new  items  or  cause  of  action  not  embraced 
or  intended  to  be  included  in  the  original  account  or 
statement  as  filed  by  him.  Nor  does  this  construction 
of  the  statute  conflict  with  the  decision  in  Waggy  v. 
Scott,  29  Or.  386,  (45  Pac.  774,)  although  it  is  not  in 
harmony  with  some  of  the  reasons  given  therefor  in 
the  opinion.  In  that  case  the  question  was  whether 
the  circuit  court  could  permit  an  answer  to  be  filed 
in  that  court  for  the  first  time,  and  it  was  ruled  that  it 
could  not,  for  the  very  reason  that  there  was  no  state- 
ment made  or  filed  in  the  court  below  which  could  be 
amended.  Before  there  can  be  an  amendment  there 
must  evidently  be  something  to  amend.  But  where  a 
defendant  appears  in  a  justice's  court,  and  makes  a 
defense  to  the  action  on  the  merits,  whether  his  plead- 
ing is  oral  or  in  writing,  or  however  formal  it  may  be, 
the  circuit  court  has  power,  under  the  act  of  1893,  to 
allow  him  to  file  an  amended  answer  in  that  court, 
setting  up  a  new  and  additional  defense.  That  this 
was  the  evident  purpose  of  the  act  can  hardly  be  ques- 
tioned. This  construction  certainly  promotes  substan- 
tial justice,  because,  unless  a  defendant  can  amend  his 
answer  so  as  to  present  a  defense  in  an  action  then 
pending,  which  he  has  omitted  through  excusable  neg- 
lect or  inadvertence,  he  is  forever  barred  from  making 
such  defense,  and  must  suffer  a  judicial  wrong.  And 
this,  it  seems  to  us,  is  the  reason  the  legislature  was 
particular  to  confine  the  provisions  of  the  latter  clause 
of  section  7  to  proposed  amendments  to  the  cause  of 
action,  and  not  the  defense;  for,  if  a  plaintiff  should 
omit  some  particular  item  or  cause  of  action,  the  judg- 
ment would  probably  not  be  a  bar  to  a  subsequent  ac- 


80  Mbysb  v.  Edwards.  [  31  Or. 

tion  thereon,  while,  if  the  defendant  is  not  permitted 
to  make  his  defense  to  an  action  while  pending,  it  can- 
not avail  him  thereafter.  Entertaining  these  views,  it 
is  apparent  that  the  court  below  erred  in  not  allowing 
defendant  to  file  an  amended  answer  as  requested,  and 
for  this  reason  the  judgment  must  be  reversed,  and 
remanded  for  further  proceedings  not  inconsistent 
with   this   opinion. 

BSVSBSBD. 

Mb.  Chief  Justice  Moorb,  (dissenting). 

Regretting  that  I  cannot  assent  to  the  conclusion 
reached  in  this  case  by  my  associates,  and  believing 
that  any  oral  or  informal  pleadings  in  a  justice's 
court  can  be  amended  in  the  circuit  court  on  appeal, 
and  that  no  new  defense  can  be  introduced  by  such 
amendment,  I  shall  discuss  what  seems  to  me  to  be 
the  legislative  intent,  so  far  as  it  can  be  ascertained 
from  an  examination  of  the  act  of  1893  (Laws  1898,  p. 
38).  This  act  provides,  in  substance,  that  no  formal 
or  written  pleadings  are  required  in  a  justice's  court, 
but  that  they  may  be  either  oral  or  in  writing;  and, 
when  the  former,  the  justice  may  enter  the  substance 
thereof  in  his  docket,  and,  if  the  action  be  upon  a 
written  instrument  or  account,  the  original  or  a  copy 
thereof  shall  be  filed  before  process  shall  issue.  If 
the  defense  or  counterclaim  relied  upon  be  founded 
upon  a  written  instrument  or  account,  the  defendant 
shall,  before  trial,  file  the  same  or  a  copy  thereof  with 
the  justice;  and  whenever  an  appeal  from  a  judgment 
rendered  in  a  justice's  court  is  perfected,  the  circuit 
court  shall  proceed  to  hear  and  determine  the  cause 
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anew,  disregarding  irregularities  and  imperfections  in 
matters  of  form  which  may  have  occurred  in  the  pro- 
ceedings in  the  justice's  court.  In  all  cases  of  appeal, 
the  bill  of  items  of  the  account  sued  on  or  filed  as  a 
counterclaim  or  set-off,  or  other  ground  of  defense 
filed  before  the  justice,  may  be  amended  upon  appeal 
in  the  appellate  court  to  supply  any  defect,  deficiency, 
or  omission  therein  by  filing  formal  pleadings,  when 
by  such  amendment  substantial  justice  will  be  pro- 
moted; but  no  new  item  or  cause  of  action  not  em- 
braced or  intended  to  be  included  in  the  original 
account  or  statement  shall  be  added  by  such  amend- 
ment. 

That  this  act  was  designed  to  simplify  proceedings 
in  a  justice's  court  must  be  admitted,  but  that  it  was 
intended  by  the  repeal  of  section  80  of  chapter  9  of 
the  Justice's  Code,  and  the  adoption  of  section  7  of 
the  act  in  question  in  lieu  thereof,  to  enlarge  the 
powers  of  the  circuit  court  in  the  matter  of  amend- 
ments may  well  be  doubted.  Such  power  is  expressly 
limited  by  the  latter  clause  of  section  7,  which  pro- 
vides that  ''no  new  item  or  cause  of  action  not  em- 
braced or  intended  to  be  included  in  the  original 
account  or  statement"  shall  be  added  by  amendment; 
and  it  will  be  observed  that  it  is  further  limited  and 
exclusively  confined  to  cases  on  appeal  in  which  no 
formal  pleadings  have  been  filed  in  the  court  below. 
Section  1  of  this  act,  in  prescribing  the  manner  of 
alleging  a  probative  fact  in  a  justice's  court,  declares 
that  "no  formal  or  written  pleadings  are  required." 
It  would  thus  seem  that  the  legislative  assembly  has 
defined  the  term  "formal  pleadings"  to  mean  written 
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pleadings,  and  thus,  impliedly  at  least,  provided  that 
no  written  or  formal  pleading  could  be  amended  on 
appeal  to  the  circuit  court;  for,  if  the  legislative  as* 
sembly  had  intended  by  the  act  of  1893  to  confer  up- 
on such  court  the  same  power  over  the  formal  plead* 
ings  in  an  action  removed  thereto  by  appeal  which  it 
has  in  an  action  originally  commenced  therein,  it 
would  have  so  provided  in  the  statute,  or  retained  the 
old  law  on  the  subject. 

It  is  claimed  that  the  act  in  question,  being  re- 
medial, should  receive  a  liberal  construction,  and  such 
is  undoubtedly  the  general  rule,  but,  when  there  is  no 
ambiguity  in  the  provisions  of  a  statute,  there  is  no 
room  for  judicial  construction.  The  nearest  approach 
to  equivocal  language,  and  the  only  reason  that  can 
possibly  be  assigned  for  allowing  the  proposed  amend- 
ment, is  to  be  found  in  the  latter  clause  of  section  7| 
to  the  effect  that  '^no  new  item  or  cause  of  action,  not 
embraced  or  intended  to  be  included  in  the  original 
account  or  statement,  shall  be  added  by  such  amend- 
ment." The  omission  of  the  words  "or  defense,  coun- 
terclaim or  set-off,"  after  the  word  "action,"  in  the 
sentence  quoted,  leaves  an  inference,  upon  a  casual 
examination,  that,  while  the  legislature  intended  to 
prohibit  the  plaintiff  from  introducing  a  new  cause  of 
action  not  embraced  or  intended  to  be  included  in  the 
original  account  or  statement,  it  granted  permission 
to  the  defendant  to  interpose  as  many  defenses, 
counterclaims,  or  set-offs  by  amendment  in  the  circuit 
court  on  appeal  as  he  saw  proper  to  avail  himself  of. 
But  when  the  entire  statute  is  read  in  the  light  of  the 
limitations   and    qualifications   therein   contained,  it 
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will  be  perceived  that  the  word  "statement''  alludes  to 
the  oral  declaration  made  by  the  plaintiff  or  defend- 
ant of  the  facts  constituting  his  cause  of  action,  or 
defense,  counterclaim  or  set-off,  the  substance  of 
which  is  entered  by  the  justice  in  his  docket,  and  that 
such  "statement"  may  be  amended  in  matters  of  form 
only,  by  filing  formal  pleadings,  when  by  such  amend- 
ment substantial  justice  will  be  promoted.  Now, 
since  the  addition  of  a  new  defense,  counterclaim  or 
set-off,  not  embraced  or  intended  to  be  included  in 
the  original  account  or  statement,  would  amount  to 
an  amendment  in  matters  of  substance,  the  inference 
raised  by  the  omission  of  the  words  hereinbefore 
stated  is  dispelled,  and  it  becomes  manifest  that  the 
defendant  has  no  more  right  to  insist'Upon  an  amend- 
ment stating  any  matter  omitted  by  him  than  has  the 
plaintiff,  and  evidently  the  legislature  intended  that 
the  circuit  court  on  appeal  should  confine  itself  to 
the  trial  of  the  issues  joined  in  the  court  below. 

But,  aside  from  this  phaae  of  the  case,  the  court  in 
this  instance  was  powerless  to  allow  the  proposed 
amendment  for  the  following  reasons:  ( 1.)  It  will 
be  observed  that  upon  the  appeal  being  perfected  "the 
circuit  court  shall  proceed  to  hear,  try,  and  determine 
the  cause  anew,  disregarding  irregularities  and  imper- 
fection in  matters  of  form  which  may  have  occurred 
in  the  proceedings  in  the  justice's  court,"  Now, 
since  the  cause  is  tried  de  novo  on  appeal,  without 
regard  to  any  action  of  the  justice's  court,  the  pro- 
ceedings referred  to  in  the  language  quoted  must  nec- 
essarily mean  the  pleadings  in  the  action,  and,  this 
being  so,  the  trial  court  would  have  power  to  allow 
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amendments  correcting  irregularities  and  imperfec- 
tions in  matters  of  form,  but  under  the  maxim  ^^ex- 
presHo  wnius  eat  eaxlusio  alteriusy"  it  must  necessarily 
be  an  implied  prohibition  against  the  allowance  of 
any  amendment  in  matters  of  substance.  The  an- 
swer filed  in  the  justice's  court  contained  a  specific 
denial  of  the  allegations  of  the  complaint,  while  the 
amendment,  if  allowed,  would  have  introduced  in  the 
appellate  court  an  allegation  of  new  matter  constitut- 
ing an  independent  defense,  and,  this  being  so,  it  will 
8carcely.be  denied  that  the  proposed  improvement  in 
the  pleading  went  to  the  merits  of  the  case,  and  for 
this  reason  was  a  matter  of  substance.  (2.)  It  is  ar- 
gued with  much  force  in  the  prevailing  opinion  that  a 
written  pleading  is  but  a  statement  of  plaintiff's  cause 
of  action,  or  of  the  defendant's  ground  of  defense; 
and,  based  upon  this  definition  of  the  word,  it  is 
claimed  that  the  legislature,  by  permitting  the  ''state- 
ment" to  be  amended  on  appeal,  did  not  intend  that 
any  distinction  should  be  made  between  written  and 
oral  pleadings,  but  that  they  should  be  alike  subject 
to  amendment  on  appeal.  It  may  be  admitted  that 
the  conclusion  reached  might  be  deducible  from  the 
reason  adopted  if  the  major  premises  used  were  uni- 
versally true,  but  it  is  only  partially  so;  for  it  is  the 
complaint  only  that  shall  contain  a  plain  and  concise 
^tjatement  of  the  facts  constituting  the  cause  of  action 
<(Hiirs  Ann.  Laws,  §  66),  while  the  answer  shall  con- 
Xem  a  specific  denial  of  each  allegation  of  the  com- 
^laiop^b,  and  may  contain  a  statement  of  new  matter 
^ons^tiAviting  a  defense  or  counterclaim:  Hill's  Ann. 
Xaw€i,  .;§  72.     The  statute  has  here  limited  the  word 
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"  statement,"  as  applied  to  pleadings,  and  practically 
defined  it  to  mean  an  affirmative  allegation  of  a  ma- 
terial probative  fact  constituting  a  cause  of  action  or 
a  defense  or  counterclaim;  and  hence  it  must  be  pre- 
sumed that  the  legislative  assembly  in  adopting  the 
word,  as  applied  to  the  matter  of  presenting  issuable 
facts,  used  it  in  this  restricted  sense.  As  a  corollary, 
it  would  seem  to  follow  that  since  the  answer  con- 
tained a  specific  denial  only  of  the  material  allegations 
of  the  complaint  and  not  an  affirmative  allegation  of  a 
material  fact  constituting  a  defense  or  counterclaim, 
it  was  not  a  ''  statement "  within  the  meaning  of  the 
act  of  1893,  and  therefore  not  subject  to  amendment 
on  appeal.     For  these  reasons  the  judgment,  in  my 

o^jinion,  should  be  affirmed. 

Affirmed. 

[Dwided  Ttbnwrr  ».  1887.] 

RIGGEN  V.  INVESTMENT  COMPANY. 
(47  PM.  na.) 

Bffbct  or  BisBOLUTioir  or  PAB-nrsBBHiP.^The  disBolution  of  a  partner- 
ship by  the  mntoal  consent  of  all  its  members  does  not  destroy  the 
firm's  identity,  which,  in  contemplation  of  law,  oontinnes  until  its 
debts  are  paid  and  its  affairs  wound  up. 

PowEBS  or  Pabthkbs  Aficb  DissoLunoir.—Each  partner,  after  the  volun- 
tary dissolution  of  the  firm,  has  the  same  power  to  collect  debts  due 
the  firm,  unless  he  has  assigned  his  interest  therein,  that  is  possessed 
by  a  partner  in  the  ordinary  course  of  the  partnership  business. 

DnsoLUTioN  or  Pabtkbbsbip — AssioiiMSifT  or  Intsbest  bt  Retibiho 
Pabtmeb.— A  dissolution  agreement  contained  an  assignment  by  the 
retiring  partner  to  the  other  of  all  his  interest  in  the  business,  and 
provided  that  each  partner  was  to  pay  one-half  the  firm  debts,  and 
that  the  continuing  partner  should  collect  money  due,  and  pay  the 
retiring  member  one-half  thereof.  Held  not  an  assignment  by  the  re- 
tiring partner  of  his  interest  in  oommissions  eamed  by  the  firm  be- 
fore dissolution. 
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CJbx  or  FibmNams  bt  Rbtibivo  Pabtnkr—Bbtofpvl.— A  retiring  part- 
ner who  agreed  that  the  other  member  of  the  firm  should  have  the  sola 
right  to  settle  the  partnership  business  and  use  the  firm  name  was  not 
thereby  estopped  from  suing  in  the  firm  name  to  recover  a  firm  debt; 
for  no  interest  in  the  partnership  property  was  thereby  transferred, 
but  only  an  agency,  and  the  power  that  created  that  relation  was 
equally  competent  to  destroy  it. 

From  Multnomah:  E.  D.  Shattuck,  Judge. 

Action  by  S.  B.  Riggen  and  another  against  the 
Investment  Company.  From  a  judgment  dismissing 
the  action  on  the  pleadings,  plaintiffs  appeal. 

RSVBRSBD. 

For  appellants  there  was  a  brief  over  the  name  of 
Oeorgct  Gregory  &  Duniway^  with  an  oral  argument 
by  Mr.  Ralph  R.  Duniway. 

For  respondent  there  was  a  brief  over  the  name  of 
Williams,  Wood  &  Linthicurrif  with  an  oral  argument 
by  Mr.  Oeorge  H.  WiUiams. 

Opinion  by  Mb.  Chief  Justice  Moors. 

This  is  an  action  by  S.  B.  Riggen  and  F.  B.  Hol- 
brook  against  the  Investment  Company,  a  corporation, 
to  recover  compensation  for  services  in  negotiating 
sales  of  real  property.  The  plaintiffs  allege  that  on 
October  7,  1890,  they  were  partners  in  business  as 
real  estate  brokers,  and  on  that  day  entered  into  a 
contract  with  the  defendant  by  the  terms  of  which 
they  agreed  to  sell,  if  possible,  all  the  lots  and  blocks 
in  Irvington  Park,  Multnomah  County,  belonging  to 
the  defendant,  and  for  such  sales  as  they  could  make 
the  defendant  promised  to  pay  them  all  sums  realized 
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thereon  above  the  rate  of  $800,  net,  per  acre;  that  on 
October  17^  1891,  the  partnership  was  dissolved,  Rig- 
gen  retiring  therefrom  and  Holbrook  continuing  the 
business,  but  each  partner  retained  his  interest  in  all 
commissions  theretofore  earned  by  the  firm;  that 
prior  to  such  dissolution  they,  in  pursuance  of  the 
terms  of  the  agreement,  sold  to  one  F.  R.  Musser  two 
lots  in  said  tract  for  $250,  and  the  purchaser,  having 
paid  that  amount  to  the  defendant,  obtained  its  deed 
for  the  premises;  that  under  said  contract  plaintiffs 
were  entitled  to  $169.10,  as  commissions  on  account  of 
such  sale,  but  the  defendant  paid  thereon  $95  only, 
leaving  $74.10  still  due  them.  The  complaint  contains 
nine  other  similar  but  separate  causes  of  action,  and 
a  prayer  for  judgment  for  the  sum  of  $2,277.  The  de- 
fendant, answering  specially,  in  the  nature  of  plea  in 
bar,  alleges  that  Riggen,  in  the  agreement  of  dissolu- 
tion, assigned  all  his  iiiterest  in  the  business  of  the 
firm  to  Holbrook,  and  gave  the  latter  the  sole  right  to 
use  the  name  of  the  firm,  to  collect  all  moneys  due  to 
it,  and  to  settle  up  its  affairs;  that  this  action  had 
been  commenced  by  Riggen  without  the  authority,  con- 
sent, or  knowledge  of  Holbrook,  and  that  the  former 
had  no  right  to  maintain  the  same  in  the  name  of,  or 
to  collect  any  of  the  commissions  due,  the  firm.  The 
reply,  after  admitting  that  the  action  was  instituted 
by  Riggen  in  the  name  of  the  firm,  denies  the  ma- 
terial allegations  of  the  answer,  and  also  sets  out  a 
copy  of  the  contract  of  dissolution,  from  which  it  ap- 
pears  that  Riggen  assigned  to  Holbrook  all  his  inter- 
est in  the  business,  and  agreed  that  the  latter  should 
have  the  sole  right  to  settle  up  the  affairs  of  the  firm, 
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and  to  collect  all  moneys  due  it,  but  on  condition  that 
he  should  immediately  render  a  true  account  and 
pay  Biggen  one-half  thereof,  free  from  all  charges  for 
such  collections.  Holbrook  was  also  granted  the  sole 
right  to  use  the  firm  name  for  one  year,  and  there- 
after until  ninety  days'  written  notice  of  the  revoca- 
tion thereof  by  Riggen,  after  which  neither  member 
of  said  firm  was  to  use  its  name.  Holbrook  agreed  to 
pay  Riggen  25  per  cent,  of  the  gross  profits  thereafter 
derived  from  the  sale  of  the  Irvington  property,  and 
each  agreed  to  pay  one-half  of  all  debts  of  the  firm, 
but  Riggen  was  not  to  be  responsible  for  any  indebt- 
edness thereafter  incurred.  A  demurrer  to  the  reply 
having  been  sustained,  and  the  plaintiffs  declining  to 
plead  further,  a  judgment  dismissing  the  action  was 
given,  from  which  they  appeal. 

The  important  question  for  consideration  is  wheth- 
er Riggen,  in  the  contract  of  dissolution,  assigned 
to  Holbrook  his  interest  in  the  commissions  there- 
tofore earned  by  the  firm.  The  rule  seems  to  be 
well  settled  that  the  dissolution  of  a  partnership  by 
the  mutual  consent  of  all  its  members  does  not  destroy 
the  firm's  identity,  which,  in  contemplation  of  law, 
continues  to  exist  until  its  debts  are  paid  and  its  af- 
fairs wound  up:  Brown's  Executor  v.  Higginbotham^  27 
Am.  Dec.  618;  Gannett  v.  Cunningham^  34  Me.  56.  As 
a  corollary  from  this  rule,  it  necessarily  follows  that 
each  partner,  after  the  dissolution  of  the  firm  of  which 
he  is  a  member,  has  the  same  power  to  collect  debts 
due  the  firm,  unless  he  has  assigned  his  interest  there- 
in, that  is  possessed  by  a  partner  in  the  ordinary 
course  of  the  partnership  business,  {Major  v.  Hawkes, 


Feb.  1897.]    Biogbn  v.  Invsstmant  Company.        39 

12  lU.  298;  Qardan  v.  Freeman,  11  111.  14;  Robbini  v. 
Fuller,  24  N.  Y.  570,)  and  hence  all  active  partners  at 
the  time  when  a  contract  is  made  with  the  firm  should 
join  in  an  action  for  the  breach  of  it:  Dicey  on  Parties, 
151;  Hawes  on  Parties,  §  88;  Lunt  v.  Stevens,  24  Me.  354. 
In  Gfram  v.  CadweU,  5  Cow.  489,  a  partnership  having 
been  dissolved,  it  was  agreed  that  the  retiring  member 
should  receive  his  capital  in  ten  days,  while  the  re- 
maining member  was  to  assume  the  payment  of  all 
the  firm  debts.  A  debtor  of  the  firm,  having  notice  of 
the  agreement  of  dissolution,  paid  his  debt  to  the  retir- 
ing partner,  and,  an  action  having  been  thereafter 
brought  against  him  by  the  remaining  partner,  it  was 
held  that  the  agreement  was  a  virtual  conveyance  of 
the  interests  of  the  retiring  member,  and,  this  being 
so,  a  payment  to  him  by  one  having  notice  of  the 
assignment  was  not  a  discharge  of  the  firm  debt,  and 
hence  not  a  bar  to  the  action.  In  that  case  the  agree- 
ment of  dissolution  having  provided  that  the  remain- 
ing partner  should  assume  the  payment  of  the  firm 
debts,  and  also  refund  the  amount  of  the  retiring  part- 
ner's capital,  necessarily  disposed  of  the  latter's  inter- 
est in  the  firm,  except,  possibly,  the  profits  of  the  bus- 
iness, if  any,  and  while  the  agreement  did  not,  in 
terms,  provide  for  the  assignment  of  such  interest,  the 
court,  in  view  of  its  provisions  and  of  the  valuable 
consideration  paid,  may  have  been  justified  in  con- 
cluding that  it  was  tantamount  to  an  assignment.  In 
the  case  at  bar,  however,  each  partner  was  to  pay  one- 
half  the  firm  debts,  and  the  retiring  partner  was  to 
receive  one-half  of  all  moneys  due  the  firm,  free  from 
all  charges  for  collecting  the  same.     We  think  it  can 
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not  be  inferred  from  the  agreement  of  dissolution  that 
Biggen  intended  to  assign  to  his  partner  his  interest 
in  the  commissions  earned  by  the  firm;  and  that  the 
right  of  Riggen  to  maintain  this  action  in  the  name 
of  the  firm  is  unquestioned,  unless  he  is  estopped  by 
his  agreement  that  Holbrook  should  have  the  sole 
right  to  use  the  name  of  the  firm. 

Each  partner  is  the  agent  of  his  copartners,  and 
has  implied  authority  from  them  to  make  such  con- 
tracts as  may  be  Lejessary  or  convenient  for  the  suc- 
cessful operation  of  the  partnership  business ;  (Dicey 
on  Parties  to  Actions,  267;)  and  hence  each  partner 
may  occupy  the  dual  character  of  principal  and  agent 
(lb.  149).  Holbrook,  as  a  partner,  had  equal  author- 
ity with  Riggen  to  collect  all  moneys  due  the  firm, 
and  when  the  right  to  collect  such  debts  was  granted 
by  Riggen  no  new  or  superior  power  was  thereby  con- 
ferred. In  Napier  v.  McLeod,  9  Wend.  120,  a  partner- 
ship having  been  dissolved,  one  of  the  members  was 
appointed  by  the  others  an  attorney  in  fact,  irrevoca- 
bly, to  collect  the  debts  due  the  firm;  and,  having 
commenced  an  action  against  a  debtor  for  goods  sold 
and  delivered,  the  latter  pleaded  that  he  had  settled 
the  account  with  and  obtained  from  one  of  the  mem- 
bers a  release  of  all  demands.  The  plaintiff,  replying, 
set  out  a  copy  of  the  power  of  attorney,  and  alleged 
that  the  defendant  had  notice  of  the  appointment; 
but,  a  demurer  having  been  interposed  thereto,  it  was 
held  that  no  interest  in  the  effects  of  the  firm  was 
transferred  by  the  appointment,  and,  the  instrument 
being  the  evidence  of  a  mere  naked  power,  the  author- 
ity creating  the  agency  was  competent  to  destroy  it. 
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notwithstanding  the  power  purported  to  be  irrevoca- 
ble. To  the  same  effect  also  see  Story  on  Agency 
§  476,  and  MacGregor  v.  Oardner,  14  Iowa  326.  Under 
the  rule  there  announced,  Riggen  did  not  entirely 
abandon  the  right  to  participate  in  the  liquidation  of 
the  partnership  business,  but  might,  at  his  own  mere 
pleasure,  resume  the  authority  which  he  had  ostensi- 
bly surrendered;  and,  as  no  interest  in  the  commis- 
sions earned  by  the  firm  had  been  transferred,  and  as 
no  rights  of  the  defendant  or  of  Holbrook  are  pre- 
judiced thereby,  Riggen  is  not  estopped  by  his  ap- 
pointment, and  Holbrook  cannot  insist  upon  acting 
as  sole  principal  and  agent,  when  his  copartner  has 
withdrawn  his  confidence,  and  seeks  to  enforce  his 
strict  legal  right.  Story  on  Agency  §  463.  The  judg- 
ment will  therefore  be  reversed,  and  the  cause  re- 
manded for  such  further  proceedings  as  may  be 
necessary,  not  inconsistent  with  this  opinion. 

RSVSBSBD. 
LAisned  AprU  21 ;  deoidad  Msy  1, 1807.] 

BAKER  V.  STATE  INSURANCE  COMPANY. 

(48  Pac  699.) 

1.  iNBtTBAVcs  Policy— DK8CBIPT70V  of  PaopsBTT.— It  is  not  necessary, 
in  an  insurance  policy,  that  the  locality  be  fixed  or  established  by 
such  technical  l^al  descriptions  as  are  usually  employed  in  convey- 
ances of  title;  thus,  where  a  policy  described  the  property,  as  "a 
frame  dwelling  house  situated  on  and  confined  to  the  premises  now 
actually  owned  and  occupied  by  assured,  to  wit:  Lots  27  and  28,  block 
8,  in  Harlington  Addition  to  Mt.  Tabor,"  and  the  proof  showed  the 
correct  description  to  be  the  same  numbered  lots  and  block  in  Harlem 
Addition  to  East  Portland,  and  that  there  was  no  such  place  as  "  Har^ 
lington  Addition  to  Mt.  Tabor,"  the  yariance  is  not  fatal,  since,  after 
eliminating  the  erroneous  portion  of  the  description,  enough  remains 
to  identify  the  property. 


J 
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2.  Wahsantt  or  Owkkbship.— A  warranty  that  the  insured  is  the  sole 

and  undisputed  owner  of  the  insured  property  and  that  the  title  to 
the  land  is  in  her  name,  is  not  broken  by  the  fact  that  legal  title  has 
not  been  conveyed  to  the  insured,  where  she  has  gone  into  possession 
under  a  contract  of  purchase  and  has  performed  on  her  part  all  the 
conditions  thereof  to  the  date  of  application,  as  the  term  "title**  is  to 
be  construed  in  the  ordinary  acceptation  of  the  term. 

3.  Value  of  Property.-— A  false  statement  as  to  the  value  of  the  property 

will  not  invalidate  the  policy,  if  given  in  good  £uth  as  the  honest 
opinion  of  the  insured. 

From  Multnomah:  E.  D.  Shattuok,  Judge. 

M.  E.  Baker  sued  the  State  Insurance  Company,  of 
Salem,  Oregon,  on  a  policy  of  fire  insurance,  and  re- 
covered a  judgment  for  the  full  amount  claimed,  from 
which  defendant  appealed. 

Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  R.  &  E,  B.  Williams  and  W.  T.  Slater,  with 
an  oral  argument  by  Mr,  Slater. 

For  respondent  there  was  a  brief  over  the  name  of 
Williams,  Wood  &  Linthicum,  with  an  oral  argument 
by  Mr.  Oeo.  H.  Williams. 

Opinion  by  Mr.  Justice  Wolvkrton. 

This  is  an  action  upon  a  policy  of  insurance  to  re* 
cover  a  fire  loss  of  $400  on  a  dwelling  and  $200  on 
household  furniture.  The  defense  interposed  is  that 
plaintiff  by  her  written  application,  and  as  an  induce- 
ment for  the  issuance  of  the  policy  of  insurance,  made 
answers  to  certain  inquiries  touching  the  value  of  the 
building  and  land  upon  which  it  is  situate,  and  the 
ownership  and  title  of  the  land,  in  substance  as  fol- 
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lows:  Q.  What  is  the  actual  cash  value  of  your  land 
and  buildings  thereon?  A.  $1,000.  Q.  Are  you  the 
sole  and  undisputed  owner  of  said  lands  and  property 
to  be  insured?  A.  Yes.  Q.  Is  the  title  to  the  land 
on  which  said  buildings  are  situated  in  your  name? 
A.  Yes;  that  by  the  terms  of  the  application  the  plain* 
tiff  agreed  that  each  of  said  questions  was  correctly 
answered,  and  that  such  valuations  and  statements 
were  true,  and  a  warranty  upon  her  part,  and  that  the 
acceptance  of  the  risk  and  the  issuance  of  the  policy 
should  be  based  solely  upon  such  application;  but 
that  she  answered  falsely,  in  disregard  of  such  condi- 
tions,  whereby  she  has  suffered  a  breach  of  the  war- 
ranty, and  thus  rendered  the  policy  void.  The  prop- 
erty insured  is  described  in  the  policy  as  *'  situated  on 
and  confined  to  the  premises  now  actually  owned  and 
occupied  by  the  assured,  to  wit:  Lots  twenty-seven  and 
twenty-eight,  block  eight,  in  Harlington  Addition  to 
Mt.  Tabor,  Multnomah  County,  Oregon,"  and  it  is  de- 
scribed in  substantially  the  same  manner  in  the  com- 
plaint, but  the  evidence  shows  that  the  premises  upon 
which  the  dwelling  was  located  are  correctly  described 
as  lots  twenty-seven  and  twenty-eight,  in  block  eight, 
Harlem  Addition  to  East  Portland^  and  it  was  further 
shown,  over  the  objection  of  defendant,  that  there  was 
no  such  place  as  '^Harlington  Addition  to  Mt.  Tabor.'' 
1.  Upon  this  state  of  the  record,  it  is  first  contended 
that  there  is  a  complete  and  fatal  variance  between 
the  pleadings  and  the  proof  touching  the  description 
of  the  property  covered  by  the  policy  of  insurance,  by 
reason  whereof  plaintiff  is  not  entitled  to  recover. 
The  objection  goes  to  the  identification  of  the  loctLS  in 
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quo  of  the  dwelling,  and  it  is  not  a  question  whether 
the  description  is  suflSicient  to  carry  title,  or  to  iden- 
tify property  conveyed  or  transferred.  It  is  never 
necessary,  in  insuring  property,  that  the  locality  be 
fixed  or  established  by  such  technical  legal  descrip- 
tions as  are  usually  employed  in  conveyances  of  title, 
and  it  is  not  infrequently  the  case  that  insurance  com- 
panies employ  maps,  for  convenience  in  the  designa- 
tion and  location  of  buildings  and  property  for  insur- 
ance purposes,  which  have  no  sort  of  reference  to  any 
public  or  legal  surveys  or  plats,  and  descriptions  by 
reference  thereto  are  accounted  sufficient.  As  it  per- 
tains to  the  location,  and  the  question  whether  the 
loss  is  within  the  policy,  the  evident  intention  of  the 
parties,  to  be  gathered  from  the  language  used,  in 
connection  with  the  nature  of  the  property  and  the 
uses  and  purposes  to  which  it  is  devoted,  will  prevail: 
1  Wood  on  Insurance  §  47.  And  it  has  been  held  in 
California  that  if  enough  of  the  description  is  true  to 
identify  the  property,  other  portions  of  it  which  are 
false  may  be  disregarded,  when  the  question  is  merely 
what  property  was  insured:  Hatch  v.  New  Zealand  In- 
surance Company^  67  Cal.  122  (7  Pac.  411);  2  May  on 
Insurance  §  420  a.  Omitting  and  disregarding  all  re- 
ference to  "Harlington  Addition  to  Mt.  Tabor"  or  to 
any  subdivision  thereof,  we  think  there  is  enough  left 
to  identify  the  property  insured,  and  it  was  pertinent 
to  show  that  there  was  no  such  addition,  but  that 
Harlem  Addition  to  East  Portland  was  the  one  to 
which  reference  should  have  been  made.  There 
would  be  left  the  following  description,  viz:  "A  frame 
dwelling  house  situated  on  and  confined  to  premisea 
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now  actually  owned  and  occupied  by  the  assured," 
and  this  is  sufficient  for  the  purposes  of  the  insurance, 
and  for  a  recovery  in  the  case  of  loss.  There  wag  a 
latent  ambiguity,  and  the  evidence  offered  was  com- 
petent to  explain  it. 

2.  It  appeared  from  the  testimony  that  plaintiff 
was  not  the  owner  in  fee  of  the  land  upon  which  the 
dwelling  was  situated  at  the  time  the  insurance  was 
effected,  but  that  she.  held  a  contract  with  the  owners 
of  the  legal  title  for  a  conveyance  by  good  and  suffi- 
cient deed,  conditioned  upon  her  completing  payment 
therefor  in  certain  installments  and  at  designated 
dates;  and  it  is  contended  that  this  discloses  a  state 
of  affairs  inimical  to  plaintiff's  warranty  touching  the 
ownership  and  title.  The  warranty  is  in  substance 
that  plaintiff  is  the  sole  and  undisputed  owner  of  the 
lands  and  property  insured,  and  that  the  title  to  the 
land  is  in  her  name.  It  goes  to  the  ownership  and 
title  to  the  land,  and  the  question  is,  do  the  record 
and  proofs  show  the  warranty  to  be  false  ?  If  they  do, 
the  plaintiff  cannot  recover.  In  Susquehanna  Insur- 
ance Co.  y.  Stoats,  102  Pa.  St.  529,  a  purchaser  at  sher- 
iff's sale,  subsequent  to  the  purchase  but  prior  to  the 
delivery  of  the  sheriff's  deed,  represented  to  the  com- 
pany that  the  land  was  ''  owned  by  the  applicant,"  and 
it  was  held  that  there  was  no  such  absence  of  title  in 
the  assured  as  that  the  representation  would  affect  the 
validity  of  the  policy.  In  Pennsylvania  Insurance  Co. 
V.  Dougherty^  102  Pa.  St.  568,  the  assured  purchased 
from  executors  a  lot  of  ground  upon  which  there  was 
a  building,  paid  the  purchase  money,  received  a  re- 
ceipt, and  had  gone  into  possession,  but  prior  to  the 
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execution  of  the  deed  she  had  the  huilding  insured. 
By  her  application  she  represented  that  the  title  to 
the  house  and  lot  was  in  her  name,  and  by  the  terms 
of  the  contract  of  insurance  the  answers  and  repre- 
sentations made  in  the  application  were  taken  as  part 
of  the  contract,  and  were  warranted  to  be  true;  and 
the  court  held  that,  as  the  equitable  title  to  the  prop- 
erty was  vested,  it  was  for  all  the  purposes  of  the  suit 
equivalent  to  a  fee.  In  Lebanon  Insurance  Co.  v.  Erb, 
112  Pa.  St.  149  (4  Atl.  8 ),  it  was  held  that  it  was  not 
essential  that  the  assured  should  have  been  invested 
with  the  legal  title,  if  he  was  the  sole,  absolute,  and 
beneficial  owner  in  equity,  and  this  under  a  condition 
in  the  policy  as  follows:  "If  the  property  to  be  in- 
sured be  held  in  trust  or  on  commission,  or  be  lease- 
hold or  other  interest  not  amounting  to  absolute  or 
sole  ownership,  *  *  *  it  must  be  so  represented 
to  the  company,  and  expressed  in  the  policy  in  writ- 
ing, otherwise  the  insurance  as  to  such  property  shall 
be  void."  In  Fire  Insurance  Co.  v.  Dyches,  56  Tex. 
573,  it  was  held  that  where  the  entire  equitable  right 
in  or  to  the  land  is  in  the  assured,  and  he  is  in  a  con- 
dition to  enforce  specific  performance,  there  is  no 
breach  of  the  warranty.  In  Hough  v.  City  Fire  Insur- 
ance Co.,  29  Conn.  10  (76  Am.  Dec.  581),  the  assured 
represented  by  his  application  that  the  property  in- 
sured was  "his  house,"  and  the  policy  contained  a 
condition  that  "if  the  interest  in  the  property  to  be 
insured  is  not  absolute,  it  must  be  so  represented  to 
the  company  and  expressed  in  the  policy  in  writing, 
otherwise  the  insurance  shall  be  void."  The  legal 
title  was,  however,  in  another  person,  with  whom  he 
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had  at  the  time  a  parol  contract  for  its  purchase  for 
an  agreed  price,  part  of  which  he  had  paid,  and  he 
had  entered  into  possession;  and  it  was  held  that  his 
equitable  title  should  be  regarded  as  an  absolute  in- 
terest, and  therefore  that  the  insurance  was  not  void. 
To  the  same  effect  is  Oaylord  v.  Lamar  Fire  Inawr- 
anee  Co.,  40  Mo.  15  (93  Am.  Dec.  289);  Swift  v.  Ter- 
mont  Fire  Insv/rance  Co.,  18  Vt.  305;  Pelton  v.  West- 
cheater  Fire  Insurance  Co.,  77  N.  Y,  605;  Rumsey  v. 
Phoenix  Fire  Insurance  Co.,  17  Blatch.  527  (1  Fed.  396); 
Martin  v.  State  Insurance  Co,,  44  N.  J.  Law,  490  (43  Am. 
Rep.  397);  Bonham  v.  Iowa  Central  Insurance  Co.,  25 
Iowa,  328.  The  instructions  of  the  learned  trial  judge 
touching  the  question  proceeded  upon  the  theory  that 
if  plaintiff  had  contracted  for  the  purchase  of  the 
land  upon  which  the  building  was  situated,  had  gone 
into  possession  and  performed  on  her  part  all  the 
conditions  thereof  to  the  date  of  the  application,  she 
should  be  deemed  to  be  the  owner,  and,  for  the  pur- 
poses of  the  policy,  the  title  was  in  her  name.  This 
is  in  full  accord  with  the  authorities  cited,  and  is,  as 
we  believe,  the  law  of  the  case.  The  plaintiff,  if  not 
in  default,  was  the  sole  and  undisputed  equitable 
owner  of  the  lands,  and  when  she  answered  that  the 
title  was  in  her  name,  she  answered  truly,  in  the  or- 
dinary acceptation  of  the  term.  In  common  parlance 
the  term  is  used  to  express  ownership,  regardless  of 
any  technical  legal  import,  and  an  absolute  equitable 
ownership  fills  the  measure  of  common  understanding 
quite  as  fully  as  legal  ownership.  It  was  not  expected 
that  plaintiff  should  answer  technically  touching  her 
ownership  and  title,  and  the  construction  of  her  war- 
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ranty  ought  not  to  be  circumscribed  as  if  she  had 
spoken  in  a  technical  sense.  These  conclusions  are 
especially  applicable  in  the  present  case,  as  it  was 
shown  that  when  the  plaintiff  xasde  the  application 
she  produced  her  contract  for  the  inspection  of  the 
agent,  who  wrote  out  the  answers  for  her,  and  no 
doubt  they  were  given  with  special  reference  to  her 
title  as  acquired  by  and  through  the  contract. 

3.  The  answer  touching  the  value  of  the  land  and 
building  involved  somewhat  the  expression  of  an 
opinion;  and  unless  it  is  tinctured  with  fraud,  or  so 
widely  at  variance  with  the  truth  that  a  fraudulent 
purpose  must  be  presumed,  it  ought  not  to  render  the 
policy  void.  The  honest  judgment  and  opinion  of  the 
party  making  such  valuation  is  all  that  is  required: 
Ph(Bnix  Insurance  Co.  v.  Pickelf  119  Ind.  155  (12  Am. 
St.  Rep.  393,  21  N.  E.  546,  18  Ins.  Law  Jour.  598). 
The  question  was  submitted  to  the  jury  in  this  light, 
and  properly  so.  The  question  involved  in  the  mo- 
tion for  nonsuit,  if  it  can  be  urged  at  all  under  the 
pleadings,  is  necessarily  disposed  of  by  the  foregoing 
considerations.    The  judgment  is  affirmed. 

Affibmkd. 


[  Argued  April  90 ;  Decided  Msy  1, 1807.1 

-jp-^ji  WYATT  V.  HENDERSON. 

|_^|  (48Pac7«., 

40  lol  MoTiov  FOB  JvDOMiiiT— SuFFidEKCT  ov  Gomflaiht  ov  Afpsal. — The 

„.     ^1  allegations  and  admissions  in  a  reply  cannot  operate  to  render  a  com- 

42   ^  plaint  which  5s  sufBdent  on  its  face  obnoxious  to  an  •bjection  that  it 

fitils  to  oonstitnte  a  cause  of  action,  but  if  the  admissions  of  the  reply 

BO  contradict  the  allegations  of  the  complaint  as  to  defeat  the  right  of 

action  the  remedy  must  be  by  motion  for  a  judgment  on  the  pleadings. 
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Ebtoftsl  to  Chakor  Position  ArrBs  Suit. — After  a  party  to  a  contrq- 
Tersy  has  assumed  a  position  he  cannot  during  the  progress  of  the  liti- 
gation change  his  ground,  as,  for  example,  in  a  replevin  action  for 
goods  in  store,  the  warehouseman  cannot  answer  denying  plain tiflTs 
ownership,  and  then  on  the  trial  claim  to  hold  the  property  under  a 
lien  for  storage. 

IxMATKBiAL  ETiDEircx.— Warehouse  receipts  are  inadmissible  on  behalf 
of  a  warehouseman  to  show  the  quantity  of  goods  delivered  to  him,  in 
an  action  for  such  goods  by  one  who  does  not  claim  under  the  receipts, 
or  the  person  to  whom  they  were  issued. 

From  Linn:  Gborqs  H.  Burnett,  Judge. 

Action  by  E.  T.  Wyatt  against  George  Henderson 
and  J.  W.  Stuchell  to  recover  possession  of  certain 
oats.  There  was  a  verdict  and  a  judgment  for  what 
portion  of  the  property  remained  on  hand,  and  de- 
fendants appeal. 

Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
W,  R.  Bilyeu,  and  Williams^  Wood  &  Linthicum,  with 
an  oral  argument  by  Mr.  Bilyeu. 

For  respondent  there  was  a  brief  over  the  names  of 
James  K,  Weatherford^  and  Blackburn  &  Somera,  with 
an  oral  argument  by  Mr.  Weatherford. 

Opinion  by  Mr.  Chief  Justice  Moore. 

This  is  an  action  to  recover  the  possession  of  five 
thousand  bushels  of  oats,  or,  if  the  same  cannot  be 
had,  the  sum  of  $1,250,  as  the  value  thereof.  The 
facts  are  that  on  September  11, 1894,  one  J.  C.  Bohan- 
non,  in  consideration  of  $1,300,  executed  to  the  plain- 
tiff a  bill  of  sale  of  a  quantity  of  oats,  which  recited 
that  one  thousand  bushels  were  then  stored  in  the 
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defendant's  warehouse,  and  the  remainder,  or  five 
thousand  bushels,  was  in  sacks  on  the  plaintiff's  farm 
in  Linn  County.  Bohannon  haying  agreed,  as  a  part 
of  the  consideration,  to  haul  the  latter  quantity  to  the 
said  warehouse,  delivered  the  same  thereat,  but  took, 
in  his  own  name,  negotiable  warehouse  receipts  there- 
for, as  follows:  No.  115,  September  18,  1894,  eight 
hundred  and  seven  thirty-sixth  bushels;  No.  127,  Sep- 
tember 22, 1894,  two  thousand  siz  hundred  and  thirty 
two  and  twenty  two  thirty-sixth  bushels;  No.  129, 
September  24,  1894,  three  hundred  and  eighty-one 
and  twenty-four  thirty-sixth  bushels;  and  No.  131, 
September  24,  1894,  two  hundred  and  eighty-three 
and  thirty-three  thirty-sixth  bushels,  in  each  of  which 
it  was  stipulated  that  the  grain  was  received  on  stor- 
age until  June  1,  1895,  at  two  cents  per  bushel,  and 
that  if  such  receipt  were  purchased  by  any  one  ex- 
cept the  defendant  the  holder  thereof  would  be 
obliged  to  pay  for  the  sacks  and  storage  before  the  oats 
would  be  delivered.  On  September  18,  Bohannon 
assigned  to  the  defendants  receipt  No.  115,  and  the 
value  of  the  oats  therein  represented  was  credited 
on  a  debt  due  from  him  to  them,  and  three  days 
thereafter  they  shipped  and  delivered  to  Everding 
and  Farrell  at  Portland  six  hundred  and  ninety-five 
bushels  and  twenty-six  pounds  of  said  grain.  On 
September  24,  at  Bohannon's  request,  they  negotiated 
a  sale  of  the  oats  represented  in  receipts  numbered 
129  and  131,  and  shipped  the  same  to  Banford  & 
Rand  at  Portland.  Bohannon  assigned  and  deliv- 
ered to  E.  E.  McKinney  &  Company,  at  Albany, 
receipt    No.    127,   but   at   the    trial    of    this    action 
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the  same  had  not  been  returned  to  the  defendants, 
and  the  oats  therein  represented  were  in  their  posses- 
sion. The  complaint  alleges  that  plaintiff  is  the 
owner  and  entitled  to  the  possession  of  five  thousand 
bushels  of  oats,  in  store  in  defendant's  warehouse, 
and  which  were  placed  therein  by  Bohannon,  and  is 
the  same  grain  that  was  raised  by  the  latter  on  plain- 
tiff's farm;  that  on  September  — ,  1894,  the  defend- 
ants were  and  now  are  in  possession  of  said  property, 
and  on  October  8  of  that  year  plaintiff  duly  demanded 
possession  of  the  same,  but  the  defendants  refused  to 
deliver  any  part  thereof,  and  unlawfully  retain  the 
possession  of  the  same. 

The  answer,  after  denying  the  material  allegations 
of  the  complaint,  alleges  that  the  defendants  were  en- 
gaged in  operating  a  warehouse  for  the  purpose  of 
storing  grain  for  hire;  that,  as  such  warehousemen,  it 
became  their  duty  to  issue  warehouse  receipts  for 
grain  received;  to  hold  said  grain  subject  to  the  de- 
mands of  the  holders  of  such  receipts;  and  to  charge 
therefor  the  sum  of  two  cents  per  bushel  and  sackage 
for  grain  so  stored;  that  Bohannon,  having  in  his  pos- 
session and  being  the  ostensible  owner  of  a  quantity 
of  oats,  notoriously  and  openly  held  himself  out  to  the 
world  as  the  actual  and  bona  fide  owner  thereof,  and 
hauled  and  delivered  the  same  to  the  defendants  at 
their  warehouse,  and  upon  his  demand  therefor  they 
issued  to  him  said  warehouse  receipts  for  four  thous- 
and and  ninety-eight  bushels  and  fourteen  pounds. 
And,  after  detailing  the  manner  of  disposing  of  the 
receipts  and  of  the  grain  represented  thereby,  as  here- 
inbefore stated,  the  answer  further  alleges  'Hhat  they 
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have  at  all  times  been  and  now  are  ready  and  willing 
to  deliver  said  oats  and  every  part  thereof  to  the  law- 
ful owners  and  holders  of  said  receipts,  upon  payment 
of  their  just  charges  for  the  storage  and  sackage  of 
said  oats,  and  that  plaintiff  has  not  at  any  time  made 
demand  on  defendants  for  said  oats  or  any  portion 
thereof,  or  exhibited  to  defendants  any  right  or  title 
thereto."  The  reply  having  put  in  issue  the  allega- 
tions of  new  matter  contained  in  the  ansW'Or,  a  trial 
was  had,  resulting  in  a  verdict  and  judgment  that 
plaintiff  was  the  owner  and  entitled  to  the  possession 
of  three  thousand  five  hundred  bushels  of  the  said 
grain,  or  $700,  the  value  thereof,  from  which  judg- 
ment the  defendants  appeal. 

It  is  contended  by  counsel  for  the  defendants  that, 
taking  the  allegations  of  the  complaint  and  reply  to- 
gether, they  show  that  the  oats  in  question  were  stored 
in  defendant's  warehouse  for  hire,  and,  not  having  al- 
leged a  payment  or  tender  of  the  charges  due  thereon, 
the  plaintiff  has  failed  to  state  a  cause  of  action,  for 
which  reason  the  judgment  should  be  reversed.  The 
error  here  insisted  upon  is  not  assigned  in  the  notice 
of  appeal,  but  the  objection  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action 
is  never  waived  by  a  failure  to  demur  or  answer,  and 
it  has  been  repeatedly  held  that  this  question  may  be 
raised  in  the  appellate  court  for  the  first  time,  and 
that,  too,  without  an  assignment  of  errors:  HilPs  Ann. 
Laws  §  71;  Bowen  v.  Emmerson,  3  Or.  452;  Evarta  y. 
Steger,  5  Or.  147;  Mack  v.  City  of  Salem,  6  Or.  275;  Mc- 
Kay V.  Freeman,  6  Or.  449;  Weisaman  v.  Russell^  10  Or. 
73;  Woodruffs.  Douglas  County,  17  Or.  314  (21  Pac.  49); 
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Carver  v.  Jackson  CowUy,  22  Or.  62  (29  Pac.  77);  Ball 
V.  Doud,  26  Or.  14  (37  Pac.  70).  The  statute  declares, 
in  substance,  that  it  shall  be  the  duty  of  every  person 
keeping  any  warehouse  where  grain  is  stored  to  de- 
liver to  the  owner  of  such  grain  a  warehouse  receipt 
therefor,  upon  the  presentation  of  which,  and  the  pay- 
ment of  all  charges  due  thereon,  the  owner  shall  be 
entitled  to  the  immediate  possession  of  the  grain 
named  in  such  receipt  (Hill's  Ann.  Laws,  §§  4201  and 
4206);  and  if  any  person  shall  safely  keep  in  store  any 
grain  at  the  request  of  the  owner  or  lawful  possessor 
thereof,  he  shall  have  a  lien  upon  the  same  for  his  just 
and  reasonable  charges,  and  may  retain  possession  of 
such  property  until  such  charges  are  paid:  Hill's  Ann. 
Laws,  §  3684.  The  complaint  states  that  the  oats  were 
stored  by  the  defendants  in  their  warehouse,  but  it 
nowhere  alleges  that  the  grain  was  so  stored  for  hire; 
and  the  reply,  while  it  admits  that  they  **  operate  said 
warehouse  and  conduct  and  run  the  same  for  the  pur- 
pose of  storing  grain  for  hire,  and  accept  and  receive 
such  grfiCin  as  delivered  to  said  warehouse  and  hold 
the  same  on  storage,"  does  not  directly  aver  that  the 
oats  in  question  were  stored  therein  for  hire.  ''A 
plaintiff  in  an  action  or  suit,"  says  Thayer,  J.,  in  Lilli' 
enthal  v.  Eotaling  Company,  15  Or.  371,  (15  Pac.  630,) 
"  must  recover,  if  at  all,  upon  his  complaint.  The  facts 
constituting  his  cause  of  action  or  suit  must  there  be 
stated;  a  reply  can  serve  him  no  purpose  except  to 
controvert  or  avoid  new  matter  set  up  in  the  answer. 
The  old  rule,  that  every  pleading  on  the  part  of  the 
plaintiff,  subsequent  to  the  declaration,  and  on  the 
part  of  the  defendant,  subsequent  to  the  plea,  could 
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only  be  used  to  fortify,  respectivelyi  the  declaration 
and  plea,  is  still  in  force,  in  principle;  and  it  matters 
not  what  may  be  alleged  in  a  reply,  if  the  complaint 
fails  to  state  a  cause  of  suit,  the  plaintiff  will  not  be 
entitled  to  any  relief."  The  right  of  a  plaintiff  to  the 
relief  for  which  he  prays  must  be  measured  by  the  al- 
legations of  his  complaint,  and  not  by  what  he  may 
aver  in  his  reply;  and  if  the  admissions  of  the  latter 
so  contradict  the  allegations  of  the  former  as  to  defeat 
the  right  of  action,  the  remedy  must  be  by  motion  for 
a  judgment  on  the  pleadings;  and  where  the  allega- 
tions in  an  answer  which  constitute  a  complete  de- 
fense to  plaintiff's  cause  of  action  are  not  denied  by 
the  reply  judgment  will  be  rendered  for  the  defendant 
upon  motion  therefor,  notwithstanding  a  verdict  for 
the  plaintiff:  Benicia  Agricultural  Works  v.  Creightonf 
21  Or.  495  (28  Pac.  775,  30  Pac.  676).  The  complaint 
in  the  case  at  bar  is  in  the  usual  form,  and  states  facts 
sufficient  to  constitute  a  cause  of  action,  and  hence  it 
is  not  vulnerable  to  the  objection  urged  against  it. 

The  defendants  having  denied,  upon  information 
and  belief,  that  the  plaintiff  was  the  owner  or  entitled 
to  the  possession  of  any  of  the  said  oats,  cannot  now 
be  permitted  to  say  that  their  refusal  to  deliver  the 
grain  in  question  was  caused  by  the  failure  of  the 
plaintiff  to  pay  the  storage  thereon.  The  refusal  of 
the  defendants  to  deliver  the  grain  was  put  upon  the 
ground  that  plaintiff  was  not  the  owner  of  the  prop- 
erty, and  upon  this  theory  he  would  not  be  entitled  to 
nor  could  he  obtain  the  possession  of  the  oats  by  the 
payment  or  tender  of  the  costs  of  storage.  If  the  de- 
fendants  received  this  grain    on    storage  from  the 
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owner  thereof,  to  whom  they  issued  receipts  therefor, 
they  would  be  entitled  to  a  reasonable  compensation 
for  their  care,  and  could  hold  the  property  until  this 
sum  was  paid  by  the  lawful  holders  of  the  receipts, 
but  they  could  waive  the  lien  thus  given  them  by  the 
statute:  28  Am.  and  Eng.  End.  Law,  (1st  ed.,)  666. 
"Where  a  party,"  says  Mr.  Justice  Swayne,  in  Rail- 
way Company  v.  McCarthy ^  96  U.  S.  258,  **  gives  a  rea- 
son for  his  conduct  and  decision  touching  anything 
in  action  in  a  controversy,  he  cannot,  after  litigation 
has  begun,  change  his  ground,  and  put  his  conduct 
upon  another  and  a  different  consideration.  He  is 
not  permitted  thus  to  mend  his  hold.  He  is  estopped 
from  doing  it  by  a  settled  principle  of  law."  The  rule 
is  well  settled  that  a  bailee  cannot  be  allowed  to  deny 
a  plaintiff's  title  to  property  before  suit  is  brought, 
and  afterwards  defeat  a  recovery  by  setting  up  a  lien 
thereon:  Dows  v.  Marewoody  10  Barb.  183;  Holbrook  v. 
Wight,  24  Wend.  169  (35  Am.  Dec.  614);  Wallace  v. 
Minneapolis  Elevator  Company^  37  Minn.  464  (35  N. 
W.  268);  Scott  v.  JesUr,  13  Ark.  487;  Hanna  v.  Pfielps, 
7  Ind.  21  (63  Am.  Dec.  410);  Rogers  v.  Weir,  34  N.  Y. 
463;  Leigh  v.  Mobile  R.  Company,  58  Ala.  165.  It  is 
contended  that  the  court  erred  in  refusing  to  allow 
defendants  to  introduce  in  evidence  the  warehouse  re- 
ceipts, for  the  purpose  of  showing  that  storage  was 
due  on  the  oats  in  question.  But  this  must  prove  un- 
availing for  it  was  claimed  by  the  defendants  at  the 
trial  that  plaintiff  had  no  title  to  the  grain,  and  hence 
he  could  not  be  charged  with  any  storage  thereon.  A 
bailee  who  alleges  the  title  to  be  in  another  does  so  at 
his  peril,  and,  by  retaining  the  goods,  he  makes  him- 
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self  a  party  to  the  controversy,  and  must  stand  or  fall 
by  the  title  of  his  alleged  bailor:  Rogers  v.  Weir,  34 
N.  Y.  463.  The  defendants,  by  executing  to  Bohan- 
non  warehouse  receipts  for  the  grain,  and  subse- 
quently taking  an  assignment  of  these  evidences  of 
deposit,  recognized  the  latier's  ownership  of  the  oats, 
upon  the  faith  of  which  they  denied  the  plaintiff's 
title,  which  was  not  derived  from  any  of  these  re- 
ceipts. 

Nor  do  we  think  there  was  any  error  committed  in 
the  court's  refusal  to  permit  the  witness  George  Hen- 
derson to  testify  concerning  said  receipts,  to  the  effect 
that  all  the  oats  received  from  Bohannon  during  the 
year  1894  was  included  therein,  or  in  refusing  to  per- 
mit him  to  testify  that  there  was  storage  due  the  de- 
fendants thereon.  The  defendants,  in  order  to  limit 
the  plaintiff's  recovery,  had  the  undoubted  right  to 
show  the  quantity  of  oats  so  delivered  by  Bohannon, 
but  to  permit  them  to  prove  this  fact  by  the  introduc- 
tion of  the  receipts  in  question,  which  were  not  exe- 
cuted to  the  plaintiff,  would  be  equivalent  to  allowing 
a  party  unlawfully  to  obtain  a  given  quantity  of  any 
commodity,  and  to  defeat  a  recovery  of  the  possession 
of  a  portion  thereof  by  the  introduction  in  evidence 
of  his  own  self-serving  declarations.  The  only  pos- 
sible object  defendants  could  have  had  in  seeking  to 
show  that  storage  was  due  on  this  grain  was  to  insist 
upon  the  maintenance  of  a  statutory  lien  thereon,  un- 
der which  they  expected  to  hold  the  oats  until  their 
charges  had  been  paid,  and  thus  defeat  the  action  for 
the  recovery  of  possession;  but,  by  denying  the  plain- 
tiff's ownership,  the  lien  given  by  statute  was  waived, 
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and  the  title  to  and  the  quantity  of  the  grain  being  the 
only  issues  for  trial,  the  amount  due  for  storage  was 
immaterial.  Counsel  for  the  defendants,  in  their  brief 
and  argument,  insist  upon  other  alleged  errors  of  the 
trial  court,  but  as  they  are  not,  in  our  judgment,  prop- 
erly assigned  in  the  notice  of  appeal,  we  do  not  deem 
it  necessary  to  consider  them,  and  hence  it  follows 

that  the  judgment  is  affirmed. 

Affibmed. 


[Decided  June  1,1897.] 

BURROWS  V.  PARKER. 

(48  Pac.  1100.) 

EzxconoH  Sals — Equttablb  Rblikf  AaAivn  Mistaki.'— Where,  by  mn- 
taal  mistake,  a  deed  describes  property  other  than  that  purchased,  and 
the  land  described  in  the  deed  is  sold  on  execation  against  the  vendee, 
the  sale  is  void;  and  equity  cannot,  at  the  instance  of  a  grantee  of  a 
purchaser  at  the  execation  sale,  correct  the  error  so  as  to  give  him 
title  to  the  land  actually  purchased  by  the  vendee. 

From  Baker:  Robebt  Eakin,  Judge. 

Cross  bill  by  C.  E.  Burrows  and  others  against  J. 
H.  Parker.  There  was  a  decree  striking  out  the  cross 
bill,  and  plaintiffs  appeal. 

Affibmed. 

For  appellants  there  was  a  brief  over  the  name  of 
Olmstead  &  Courtney^  with  an  oral  argument  by  Mr. 
Martin  L.  Olmstead. 

For  respondent  there  was  a  brief  over  the  name  of 
Butcher  &  Estham,  with  an  oral  argument  by  Mr.  W. 
F.  Butcher. 

Opinion  by  Mb.  Justice  Bean. 


J 
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In  January,  1897,  the  defendant  Parker  commenced 
an  action  at  law  against  the  plaintiffs  to  recover  pos- 
session of  certain  real  property  in  Baker  City,  and 
damages  for  the  unlawful  detention  thereof.  The  de- 
fendants in  that  action  (the  plaintiffs  here)  appeared, 
and  filed  an  answer,  denying  specifically  all  the  ma- 
terial allegations  of  the  complaint,  and  at  the  same 
time,  as  plaintiffs,  filed  their  complaint  in  equity,  set^ 
ting  up  and  alleging  facts  which  they  claim  require 
the  interposition  of  a  court  of  equity,  and  are  material 
for  their  defense  in  the  law  case.  This  complaint  or 
cross  bill  was  stricken  out  on  motion,  and  the  plain- 
tiffs appeal. 

By  the  alleged  cross  bill  it  is  averred,  substantially, 
that  on  the  seventeenth  day  of  September,  1-888,  the 
Baker  City  Gas  <fe  Electric  Light  Company,  being 
desirous  of  obtaining  a  tract  of  land  upon  which  to 
build  and  construct  its  proposed  gas  plant,  buildings, 
machinery  and  appliances,  authorized  and  empow- 
ered the  defendant  Parker,  its  president  and  manager, 
to  purchase  a  suitable  site  for  that  purpose,  and  to 
take  the  deed  in  his  own  name,  as  security  for  the 
purchase  price  which  he  agreed  to  advance  for  the 
benefit  of  the  corporation.  In  pursuance  of  this  ar- 
rangement, Parker  purchased  the  tract  of  land  in  con- 
troversy from  L.  0.  Stearns  and  wife,  in  September, 
1888,  paying  therefor  the  sum  of  $1,000;  but  by  a 
mutual  mistake  of  the  parties,  the  land  actually  pur- 
chased was  not  described  in  the  deed  to  Parker,  but 
the  premises  purported  to  be  conveyed  thereby  were 
situated  some  two  hundred  feet  south  thereof.  The  gas 
company,  in  ignorance  of  this  mistake,  immediately 
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went  into  possession  of  the  land  actually  purchased 
by  Parker,  and  erected  thereon  a  gas  plant,  ma- 
chinery, fixtures  and  appliances  at  an  outlay  of  some 
$12,000,  and  occupied  the  same  until  it  surrendered 
possession  thereof  to  the  purchaser  at  the  execution 
sale  on  the  Basche  judgment  hereinafter  referred  to. 
On  November  4,  1890,  while  the  company  was  in  pos- 
session of  the  property,  and  conducting  and  operating 
its  plant,  P.  Basche  &  Co.  recovered  a  judgment 
against  it  for  $924.37,  and  on  June  22,  1893,  Balfour, 
Guthrie  &  Co.  also  recovered  a  judgment  for  $1,- 
109.50,  each  of  which  judgments  was  duly  docketed 
in  the  judgment  lien  docket  of  Baker  County.  There- 
after an  attempt  was  made  to  sell  the  property  of  the 
gas  company  under  an  execution  issued  on  the  Basche 
judgment,  but  it  was  described  in  the  notice  of  sale 
and  order  of  confirmation  the  same  as  in  the  deed 
from  Stearns  to  Parker.  At  this  sale,  Basche  &  Co. 
became  the  purchasers  for  the  sum  of  $650,  and  there- 
after Balfour,  Guthrie  &  Co.,  by  virtue  of  their  judg- 
ment, redeemed  or  attempted  to  redeem,  and  imme- 
diately went  into  possession  of  the  property,  and 
thereafter  received  from  the  sheriff  a  deed  of  convey- 
ance in  which  the  same  error  of  description  occurred. 
On  February  8,  1895,  and  while  in  possession  of  the 
property,  Balfour,  Guthrie  &  Co.  discovered  the  mis- 
take in  the  Parker  deed,  and  immediately  obtained  a 
deed  of  correction  from  the  Stearns  heirs,  and  there- 
after sold  and  conveyed  the  property  and  appurte- 
nances to  the  plaintiffs  in  this  suit  for  the  sum  of 
$2,000.  On  May  30,  1895,  Parker,  having  in  the 
meantime  discovered  the  error  in  his  deed,  brought 
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suit  against  the  Stearns  heirs  (the  original  grantors 
haying  died),  to  compel  a  correction  of  the  error  in 
the  deed  from  their  ancestors  to  him,  and  obtained  a 
decree  to  that  effect  in  July,  1895.  The  complaint 
further  alleges  that  all  the  money  advanced  by  Parker 
to  purchase  the  land  in  controversy  from  Steams  was 
repaid  to  him  by  the  gas  company  prior  to  the  sale  or 
attempted  sale  under  the  Basche  judgment,  except  the 
sum  of  $125,  which  the  plaintiffs  and  their  predeces- 
sors in  interest  have  duly  tendered  to  him,  and,  by 
their  complaint,  offer  to  pay  such  amount,  or  any 
other  sum  for  which  it  may  be  found  Parker  is  en- 
titled to  hold  the  title  of  the  land  in  controversy  as 
security. 

The  motion  to  strike  out  the  cross  bill  is  based 
upon  two  grounds:  First,  that  the  answer  in  the  law 
case,  being  a  specific  denial  of  every  material  allega- 
tion of  the  complaint,  is,  if  true,  a  complete  defense  at 
law,  and  therefore  resort  cannot  be  had  to  equity; 
and,  second,  the  facts  as  alleged  in  the  cross  bill  do 
not  entitle  the  plaintiffs  to  any  relief  requiring  the 
interposition  of  a  court  of  equity,  and  material  to 
their  defense  in  an  action  at  law.  As  we  are  all 
clearly  of  the  opinion  that  the  motion  should  be  sus- 
tained upon  the  second  ground,  we  shall  pass,  without 
deciding,  the  question  of  practice  raised  by  the  first. 

The  cross  bill  is  framed,  and  counsel's  argument 
proceeds  on  the  theory,  that,  while  absolute  in  form, 
the  deed  under  which  Parker  claims  was  intended, 
and  is,  as  between  him  and  the  gas  company,  a  mort- 
gage to  secure  the  payment  of  money,  and  that  the 
plaintiffs  are  the  sucessors  in  interest  of  that  corpora- 
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tion,  and,  as  such,  are  entitled  to  redeem.  They  claim 
this  right  by  virtue  of  the  execution  sale  on  the 
Basche  judgment,  but,  unless  that  sale  operated  to 
transfer  the  interest  of  the  gas  company  in  the  prop- 
erty in  controveray  to  the  purchaser  thereat,  the 
plaintiffs  have  no  such  right  If  Parker  holds  the 
title  to  the  property  as  the  mortgagee  of  the  gas  com- 
pany, it  probably  has  a  right  to  redeem  from  him,  but 
no  other  person  can  exercise  that  right  unless  as  its 
successor  in  interest.  Now,  from  the  allegations  of 
the  bill  it  appears  and  is  admitted  that  no  attempt 
was  ever  made  to  sell  or  convey,  by  sheriff's  deed,  tht 
property  in  controversy,  or  any  interest  therein;  but 
an  entirely  different  tract  of  land  is  described  through- 
out the  entire  proceedings,  and  hence  the  alleged  sale 
is  absolutely  void,  and  conveys  no  title  whatever  if  it 
be  conceded  that  an  equitable  interest  in  real  estate  is 
subject  to  sale  under  execution.  Nor  can  a  court  of 
equity  correct  mistakes  of  this  kind  in  proceedings  to 
enforce  judgments  at  law.  The  rule  of  caveat  emptor 
applies  with  all  its  rigor  to  such  sales.  In  the  absence 
of  fraud,  the  buyer  must  look  out  for  himself.  He  is 
presumed  to  purchase  with  his  eyes  open,  and  with 
full  knowledge  of  the  proceedings^  upon  which  the 
validity  of  his  title  must  depend.  The  law  requires 
the  performance  of  certain  conditions  before  the  title 
of  one  person  can  be  involuntarily  transferred  to  an- 
other, and  a  court  of  equity  has  no  more  power  tlian 
a  court  of  law  to  dispense  with  any  of  them.  This 
being  so,  it  is  manifest  that  the  purchaser  at  the  exe- 
cution sale  under  the  Basche  judgment  acquired  no 
title  whatever,  either  legal  or  equitable,  to  the  prop- 
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erty  in  controversy;  and,  of  course,  the  successor  in 
interest  of  such  purchaser  could  be  in  no  better  posi- 
tion. It  follows,  therefore,  that  plaintiffs  do  not  show 
by  their  alleged  cross  bill  such  a  state  of  facts  as  en- 
titles them  to  redeem  from  the  barker  mortgage,  and 
hence  the  court  did  not  err  in  sustaining  the  motion 
to  strike  out  the  cross  bill.  It  follows  that  the  decree 
of  the  court  below  must  be  affirmed,  and  it  is  so  or- 
dered. 

AFFIRliSD. 

[AfgmdJim6  22;  doeided  July  96, 1897.] 

MORRIS  V.  TAYLOR. 

(4»FM.6flO.) 

1.  MuirioiPAL  CoBPOBATioiTB— LnciT  ov  iHosBTSDViflB.— The  indebted- 
ness of  a  city  is  not  increased  by  the  issue  of  bonds  in  place  of  oat- 
standing  warrants  against  the  city  which  are  to  be  taken  up  by  the 
bonds  issued. 

%  PowxB  OF  MuKioiPALiTT  TO  IsscB  BoNDS.— A  dty  whioh  has  express 
power  to  borrow  money  for  municipal  purposes  and  issue  or  dispose  of 
negotiable  or  other  municipal  bonds  may  issue  bonds  in  lieu  of  and 
for  the  purpose  of  Amding  its  floating  indebtedness. 

From  Clatsop:  Thomas  A.  McBbidb,  Judge. 

Application  by  Morris  &  Whitehead,  a  corpora- 
tion, for  a  writ  of  mandamus  compelling  Frank  J. 
Taylor,  mayor  of  the  City  of  Astoria,  and  others,  to  ex- 
ecute and  deliver  to  the  applicant  certain  municipal 
bonds.     From  a  judgment  denying  the  application, 

said  applicant  appeals. 

Rbvbrsbd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Ralph  E,  Moody. 


July,  1897.]  Morris  v.  Taylor.  68 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Frank  J,  Ta/ylar^  in  pro.  per. 

Opinion  by  Mr.  Justice  Bean. 

In  April,  1897,  the  City  of  Astoria,  having  a  bonded 
indebtedness  of  $100,060,  and  a  floating  indebtedness, 
represented  by  warrants  owned  by  the  plaintiff,  of 
$90,000,  passed  an  ordinance  providing  for  the  ex- 
change of  negotiable  twenty-year  bonds  of  the  city, 
bearing  semiannual  interest  at  the  rate  of  6  per  cent, 
per  annum,  for  said  warrants.  By  this  ordinance  it 
was  provided  that  the  bonds  should  be  deposited  with 
the  city  treasurer,  and  by  him  kept  in  a  safe  place 
until  such  time  as  the  plaintiff,  or  its  duly  authorized 
agent,  should  deliver  to  him  any  of  the  warrants  in 
lieu  of  which  the  bonds  were  to  be  issued,  when  he 
should  deliver  to  it  or  its  agent  bonds  equal  in  amount 
to  the  sum  then  due  on  the  warrants  so  surrendered, 
and  continue  to  deliver  bonds,  as  fast  as  warrants 
were  surrendered  to  him,  until  the  contemplated  ex- 
change should  be  completed,  and  that  the  warrants  so 
surrendered  should  be  immediately  canceled.  A  ques- 
tion having  subsequently  arisen  as  to  whether  the 
city,  under  its  charter,  had  such  authority  to  issue 
such  bonds,  and  the  officers  thereof  having  refused  to 
execute  or  deliver  them,  this  action  was  instituted  to 
test  that  question;  and,  a  pro  forma  judgment  having 
been  entered  in  favor  of  the  city  officers,  the  plaintiff 
brings  this  appeal. 

1,  Two  questions  are  presented  by  the  record: 
First,  whether  the  issue  of  such  bonds  is  violative  of 
the  charter,  which  provides  that  the  indebtedness  of 
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the  city  shall  never  exceed  in  the  aggregate  the  sum 
of  $200,000,  and  that  any  debt  or  liability  incurred  in 
excess  thereof,  except  certain  specified  indebtedness, 
not  necessary  to  be  here  mentioned,  shall  be  null  and 
void  and  of  no  effect;  and,  secovdj  whether  the  pro- 
visions of  the  charter  authorizing  the  city  "  to  borrow 
money  on  the  faith  of  the  city,  or  loan  the  credit 
thereof,  or  both,  for  purely  municipal  purposes,  and  to 
Issue  or  dispose  of  negotiable  or  other  municipal 
bonds  with  interest  coupons  attached,'*  empowers  it  to 
issue  negotiable  bonds  for  the  purpose  of  funding  its 
outstanding  indebtedness.  The  first  question  seems 
easy  of  solution.  By  the  express  provisions  of  the  or- 
dinance, the  bonds  shall  only  be  issued  to  a  holder  of 
the  outstanding  warrants  in  exchange  and  as  a  substi- 
tute therefor,  so  that  the  aggregate  indebtedness  could 
not  be  thereby  increased  in  any  way,  but  the  transac- 
tion would  simply  operate  as  an  exchange  of  one  evi- 
dence of  indebtedness  for  another,  without  increasing 
the  amount  thereof.* 

2.  The  other  objection  to  the  validity  of  the  pro- 
posed bonds  is  based  upon  the  proposition  that  a  mu- 
nicipal corporation,  without  explicit  authority,  cannot 
lawfully  issue  negotiable  bonds  for  the  purpose  of 
funding  its  floating  indebtedness;  and,  while  this 
question  is  not  by  any  means  free  from  doubt,  we  are 
inclined  to  the  opinion,  from  a  careful  review  of  the 
authorities,  that  when  a  municipality  has  the  express 
power  to  borrow  money  for  municipal  purposes,  and 

*  Note.— On  this  &nbject  and  to  the  MDie  effect  see  these  cafies :  Doon  TburMhip 
▼.  Cumminffs,  142  U.  S.  360  (12  Sup.  Ct.  221):  Bannock  Ctmntyy.  Bunting,  (Idaho)  87 
Pac.  277;  State  ex  rely.  McOraw,  12  Wash.  440  (41  Pac.  898).— Rspobtkb. 
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to  issue  or  dispose  of  negotiable  or  other  municipal 
bonds,  it  may,  under  such  power,  issue  bonds  in  lieu 
of,  and  for  the  purpose  of  funding,  its  floating  indebt- 
edness. Such  seems  to  be  the  rule  deducible  from  the 
following  authorities:  Simonton  on  Municipal  Bonds, 
§  125;  City  of  Quincy  v.  Warfield,  25  111.  279;  City  of 
Oalena  v.  Corwith^  48  111.  423;  Village  of  Hyde  Park  v. 
Ingallsy  87  111.  13;  Rogan  v.  City  of  Watertowny  30  Wis. 
259;  Town  of  Solon  v.  Williamsburgh  Savings  Bank,  114 
N.  Y.  122  (21  N.  E.  168);  Portland  Savings  Bank  v. 
City  of  Evansville,  25  Fed.  389;  Commonwealth  v. 
Councils  of  Pittsburgh,  41  Pa.  St.  278.  An  analysis  or 
review  of  these  cases  or  any  further  discussion  of  the 
question  must  be  dispensed  with,  in  view  of  the  lim- 
ited time  at  our  disposal.  The  judgment  of  the  court 
below  is  reversed  and  the  cause  remanded,  with  direc- 
tions to  issue  the  peremptory  writ  of  mandamus  as 
prayed  for. 

BSVBRSSD* 
[Aigned  April  22;  dMlded  Jnly  26, 1807.] 

FOWLER  V.  FOWLEK 

(49Ffto.680.) 

LiABiuTT  ov  HusBAVD  FOB  WiFx's  SuPFOBT.— In  a  proceeding  under 
Laws  1S89,  p.  92,  to  compel  a  husband  to  contribute  to  hia  wife's  sup- 
port, the  wife,  if  Hying  apart  Arom  her  husband,  must  allege  and 
prore  that  the  separation  is  without  her  fault,  and  that  he  has,  with- 
out just  cause,  neglected  or  refused  to  support  her. 

From  Multnomah:  Alfred  F.  Sears,  Judge. 

Suit  by  Edith  Fowler  against  her  husband,  Joseph 
Fowler,  to  compel  him  to  contribute  to  her  support. 
There  was  a  decree  for  plaintiff. 

RSYSRSKD. 
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For  appellant  there  was  a  brief  by  Mr.  A.  King 
Wilson. 

For  respondent  there  was  a  brief  by  Messrs.  StoUf 

Boise  &  Stout. 

On  Rehearing.* 

Opinion  by  Mr."  Justice  Beak. 

The  statement  in  the  original  opinion,  that  the 
record  affirmatively  shows  that  all  the  testimony  in 
the  case  is  not  here  is  an  error  into  which  the  court 
was  led  by  a  statement  of  one  of  the  counsel,  made  at 
the  opening  of  the  hearing,  and  noted  by  the  stenog- 
rapher. From  the  certificate  of  the  trial  judge,  how- 
ever, to  which  our  attention  has  been  called  by  this  pe- 
tition, it  appears  that  the  record  before  us  does  contain 
"  all  the  evidence  in  the  case,"  and  it  will  therefore  be 
necessary  to  ascertain  whether  it  is  sufficient  to  sup- 
port the  order.  The  act  of  the  legislature  upon  which 
the  proceeding  is  based  provides  "  that  it  shall  be  law- 
ful for  any  married  woman  to  apply  to  the  circuit 
court  of  the  county  in  which  she  resides  for  an  order 
upon  her  husband  to  provide  for  her  support  and  the 
support  of  her  minor  children,  if  any,  by  said  husband 
living  with  her,"  and  that  "if  it  shall  appear  to  the 
court,  after  hearing  the  parties,  that  said  husband  is 
able  to  support  or  contribute  to  the  support  of  his 
wife  and  said  children,  if  any,  and  that  he  neglects  or 
refuses  to  perform  his  duty  in  that  respect,"  it  shall 

•NOTB.— The  tint  opinion  herein  wu  for  affirmance  heoanae  not  all  the  taati- 
mony  wat  in  the  record.  That,  however,  ie  not  now  in  force,  and  by  direction  of 
the  Judges  it  is  omitted  from  the  official  reporti  as  not  relating  to  a  matter  before 
the  court.— Rbfobtxb. 
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have  power  to  make  such  decree  as  to  her  rapport  as 
shall  be  equitable,  in  view  of  the  circumstances  of 
both  parties:  Laws  1889,  p.  92. 

In  her  petition  the  plaintiff  avers  that  she  is  living 
separate  and  apart  from  defendant,  and  that  such  sep- 
aration is  without  fault  on  her  part;  and  this  was  a  • 
material  issue  in  the  case.  To  entitle  a  wife  living  sep- 
arate and  apart  from  her  husband  to  prevail  in  a  pro- 
ceeding under  this  statute,  she  must  not  only  allege, 
but  must  show  by  competent  evidence,  that  the 
separation  is  without  her  fault,  and  that  the  husband 
has,  without  just  cause,  neglected  or  refused  to  support 
her.  The  statute  was  not  designed  to  change  the  rule 
of  the  common  law  as  to  the  liability  of  the  husband 
for  the  support  of  his  wife  living  apart  from  him.  It 
was  intended  to  give  her  a  remedy  directly  against 
him,  instead  of  having  it  worked  out  through  some 
third  person,  as  it  had  to  be  at  common  law.  But  it 
is  only  in  cases  where  the  husband  could  be  compelled 
at  common  law  to  pay  for  necessaries  furnished  his 
wife,  living  separate  and  apart  from  him,  that  she  is 
entitled  to  an  order  for  support  under  this  statute.  In 
either  instance  she  must  have  a  just  cause  for  the  sep- 
aration. The  husband's  duty  to  support  his  wife  is 
conditioned  upon  her  not  breaking  up  the  marital  re- 
lation without  his  fault  or  consent,  and  therefore,  if 
she  is  living  separate  and  apart  from  him,  she  must 
allege  and  prove  that  the  estrangement  is  without  her 
fault,  before  she  can  compel  him  to  contribute  to  her 
support,  under  the  provisions  of  the  statute:  Bishop 
on  Marriage  and  Divorce,  §§  1223,  1228;  Weigand  v. 
Weigand,  41  N.  J.  Eq.  202  (3  Atl.  699);   Anderson  v. 


68  Fowler  v.  Fowler.  [31  Or. 

Anderson,  45  111.  App.  168;  Jenkins  v.  Jenkins,  104  111. 
134;  People  v.  Naehr,  30  Hun.  461.  Now,  in  this  case, 
there  is  not  a  particle  of  evidence  in  the  record  show- 
ing or  tending  to  show  that  the  petitioner  is  justified  in 
living  apart  from  her  hushand.  It  appears  therefrom 
that  she  and  her  husband  were  married  September  24, 
1874,  and  still  are  husband  and  wife,  and  have  no 
children;  that,  since  the  hearing  on  a  former  petition 
for  support  filed  by  the  plaintiff,  the  defendant  has 
not  requested  the  plaintiff  to  live  with  him,  and  has 
made  no  provision  for  her  support  or  maintenance, 
although  requested  to  do  so;  that  she  has  no  means  of 
support,  and  is  unable  to  work.  And  this  is  the  sub- 
stance of  all  the  evidence  in  the  case,  and  wholly  fails 
to  show  that  the  separation  is  without  the  fault  of  the 
petitioner.  It  is  true,  the  court  finds  that  she  is  with- 
out fault,  but  this  finding  is  not  supported  by  the  evi- 
dence;  and  whatever  knowledge  or  information  the 
court  may  have  had  in  relation  to  that  matter,  derived 
from  evidence  produced  in  former  proceedings  be- 
tween these  same  parties,  could  not  be  used  to  support 
the  judgment  or  order  in  this  particular  case,  unless 
in  some,  way  made  a  part  of  this  record.  It  follows 
from  what  has  been  said  that  the  order  from  which 
this  appeal  is  taken  is  erroneous,  and  must  be  re- 
versed. 

Reversed. 
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[Decided  at  PmsLiroir,  Jvlj  n,  1897.] 

PERKINS  V.  McCULLOUGH. 

(49  Pm.  86L) 

L  BTTDnrcB  or  Sals.— An  alli»ged  division  of  property  held  In  the  name 
of  a  husband,  made  between  him  and  his  wife,  because  she  had  helped 
earn  it  and  acquired  an  interest  therein,  testified  to  by  the  wife,  when 
there  is  neither  written  evidence  of  such  transfer  nor  change  of  pos- 
session, is  not  sufficient  proof  of  a  sale  to  her,  when  her  testimony  is 
ooDtradicted  by  the  husband. 

2.  Equity  — FaAUDULEKT  Tbansvsb.— Where  an  owner  of  property  made 
a  lease  thereof  in  the  name  of  his  wife  to  defhiud  creditors,  she  did 
not  thereby  acquire  title;  and  hence  the  rule  that  equity  will  not  lend 
its  aid  to  a  seller  of  personal  property  transferred  in  fraud  of  creditors* 
when  he  seeks  to  recover  it»  does  not  apply  in  a  suit  wherein  the  bus* 
band  asserts  his  title. 

8.  Boha  Fids  Pubchaskb.— A  father  who  accepts  from  his  daughter,  with 
notice,  a  bill  of  sale  covering  property  that  belonged  to  her  husband, 
and  which  had  been  leased  to  a  third  party  in  her  name  for  the  par- 
pose  of  defrauding  the  husband's  creditors,  is  not  a  bona  fide  purchaser 
when  the  only  consideration  was  board  for  herself  and  child  and 
money  already  advanced  for  incidental  expenses. 

From  Umatilla:  Stephbn  A.  Lowell,  Judge. 

Suit  by  R.  S.  Perkins  against  B.  F.  McCuUough, 
W.  H.  Babb,  and  others  for  recision  of  a  contract  and 
for  an  accounting. 

The  cause  of  suit  stated  herein  is,  briefly  and  in 
substance,  as  follows:  On  May  1,  1893,  McCuUough, 
one  of  the  defendants,  and  Mrs.  Hannah  N.  Babb  were 
joint  owners  of  some  three  hundred  head  of  cattle  and 
two  hundred  head  of  horses,  then  upon  the  range  in 
the  Big  Bend  Country,  in  the  State  of  Washington, 
and  upon  the  date  named  they  entered  into  an  agree- 
ment, by  the  terms  of  which  Mrs.  Babb  let  and  leased 
to  McCuUough  all  said  cattle  and  horses  for  a  term  of 
five  years,  and,  among  other  things,  agreed  that  each 
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should  be  entitled  to  one-half  the  proceeds  of  sales 
thereof  made  during  the  term  of  the  lease.  McCul- 
lough received  and  took  possession  of  the  cattle  and 
horses  in  accord  with  the  agreement,  and  sold  and 
disposed  of  many  of  them,  but  has  refused,  and  still 
refuses,  to  account  to  Mrs.  Babb  or  her  successor  in 
interest  for  any  of  the  property  so  sold  and  disposed 
of,  and  is  now  threatening  to  dispose  of  the  entire 
property  and  appropriate  the  proceeds  to  his  own  use. 
On  January  31,  1895,  the  plaintiff  purchased  of  Mrs. 
Babb  all  her  interest  in  the  stock,  and  all  claims  and 
demands  against  the  said  McCullough  arising  out  of 
said  agreement,  but  plaintiff  is  unable  to  obtain  a  set- 
tlement with  McCullough,  who  refuses  to  recognize  his 
ownership  or  right  to  demand  a  settlement.  About 
two  hundred  head  of  the  cattle  have  been  brought 
into  Umatilla  County,  Oregon.  W.  H.  Babb  and  W. 
F.  Matlock  are  made  parties,  and,  it  is  alleged,  are  con- 
spiring with  McCullough  to  deprive  plaintiff  of  his 
rights  in  and  to  the  property.  Zoeth  Houser,  who  is 
sheriff  of  Umatilla  County,  is  also  made  a  party.  The 
prayer  is  that  the  agreement  of  leasing  be  rescinded, 
and  for  an  accounting  and  a  division  of  the  property 
and  proceeds  arising  from  any  sales  thereof  thereto- 
fore made.  Babb  and  McCullough  claim  to  be  the 
owners  of  the  cattle,  Matlock  claims  the  right  to  sub- 
ject them  to  sale  under  an  execution  against  the  prop- 
erty of  Babb,  and  Houser  justifies  under  the  writ. 
The  court  below  dismissed  the  complaint,  and  the 
plaintiff  appeals. 

Affibmed. 
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For  appellant  there  was  a  brief  over  the  names  of 
John  C.  Leasure  and  StiUman  &  Pierce^  with  an  oral 
argument  by  Mr.  Leasure. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs.  James  H.  Raley  and  John  J.  Balleray. 

Mr.  Justicb  Wolverton,  after  stating  the  facts,  de- 
livered the  opinion  of  the  court 

1.  The  following  facts  have  been  proven:  On  De- 
comber  16,  1893,  W.  H.  Babb  and  McCuUough  were, 
and  had  been  since  prior  to  May  1  of  that  year,  joint 
owners  of  the  cattle  in  question.  McCuUough  had 
formerly  held  a  lease  of  them  from  Babb,  which  had 
expired  on  the  date  last  named.  On  the  said  sixteenth 
day  of  December  Babb  procured  Hannah  N.  Babb, 
who  was  then  his  wife,  to  enter  into  a  contract  of  leas- 
ing w^ith  McCuUough,  by  the  terms  of  which  the  said 
Hannah  N.  Babb,  in  purport,  let  and  leased  the  cattle 
to  McCuUough  for  a  period  of  five  years,  commencing 
with  May  1,  1893.  The  lease  contained  the  following 
stipulation,  among  others,  viz:  "In  fulfillment  hereof, 
and  consideration  of  the  proper  observance  of  tlie 
covenants  and  agreements  herein  contained,  and  by 
the  said  second  party  (McCuUough)  to  be  kept  and 
performed,  that  she,  the  first  party  (Hannah  N.  Babb;, 
will  on  the  first  day  of  May,  1898,  deliver  over  to  said 
second  party,  as  his  individual  and  exclusive  prop- 
erty, by  instrument  or  otherwise,  as  he  may  direct, 
one-half  of  all  said  original  cattle  *  *  *  then  sur- 
viving, and  one-half  of  all  increase,  *  *  *  re- 
taining the  other  one-half  as  her  own  individual  and 
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exclusive  property."  At  the  time  this  lease  was  exe- 
cuted, W.  H.  Babb  was  heavily  involved,  he  then 
owing  the  defendant,  Matlock,  about  $1,700,  the  Pen- 
dleton Savings  Bank  $4,000,  and  divers  sums  to  other 
persons;  and  it  was  for  the  purpose  of  misleading  and 
deceiving  these  creditors,  and  hindering  and  delaying 
them  in  the  collection  of  their  just  demands,  that  he 
procured  the  lease  to  be  made  in  the  name  of  his  wife. 
Mrs.  Babb  was  fully  cognizant  of  his  purpose,  and  lent 
her  name  to  the  scheme  with  a  view  of  furthering  the 
purpose  and  promoting  the  scheme.  On  the  thirty- 
first  day  of  January,  1895,  Mrs.  Babb  gave  the  plaintiff 
herein,  who  is  her  father,  a  bill  of  sale  of  the  cattle, 
which  purports  on  its  face  to  be  in  consideration  of 
$7,000,  and  on  the  same  date,  by  indorsement,  as- 
signed, transferred,  and  set  over  to  him  all  her  right, 
title,  and  interest  in  and  to  the  lease;  and  on  July  6, 
following,  he,  by  employment  of  the  same  language, 
reassigned  the  lease  to  her.  In  so  far  as  there  is  any 
written  evidence,  those  several  instruments  constitute 
the  sum  and  substance  of  plaintiff's  title.  Now  it  is 
claimed  by  plaintiff  that  within  a  few  days  after  the 
last  assignment  there  was  a  verbal  agreement  or  un- 
derstanding between  him  and  his  daughter  to  treat  it 
as  not  having  been  made,  and  that  such  assignment 
was  thereby  rescinded  and  the  plaintiff  reinvested 
with  the  lease;  and,  in  further  establishment  of  the 
plaintiff's  title,  it  is  claimed  that  prior  to  all  these 
transactions,  in  the  spring  or  fall  of  the  year  1892, 
Mrs.  Babb  and  her  husband  had  a  division  of  their 
property,  and  that  in  such  division  these  cattle  fell  to 
Mrs.  Babb,  and  that  Babb  thereupon  transferred  and 
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delivered  them  to  her,  and  that  she  owned  them  ever 
since,  up  to  the  time  of  their  transfer  by  said  bill  of 
sale,  and  that  the  plaintiff  is  a  bona  fide  purchaser 
from  her  for  value. 

Let  us  see  if  these  claims  are  well  founded,  as  meas- 
ured by  the  proofs.  Prior  to  the  year  1892,  Babb  had 
accumulated  considerable  property,  consisting  of  a 
couple  of  tracts  of  land  situate  in  Umatilla  County, 
Oregon,  of  the  probable  value  of  $17,600,  and  a  band 
of  cattle  and  horses  then  upon  the  ranges  in  Umatilla 
and  in  Douglas  County  in  the  State  of  Washington, 
worth  perhaps  $7,000  or  $8,000.  Mrs.  Babb  testifies 
that,  as  the  wife  of  Babb,  she  had  helped  to  earn  this 
property,  and  thereby  acquired  an  interest  therein, 
although  it  was  all  in  her  husband's  name;  that  in 
the  spring  or  fall  of  the  year  1892 — she  could  not  be 
definite  —  she  and  her  husband  talked  over  the  matter 
and  it  was  understood  and  agreed  between  them  that 
Babb  should  take  the  land  and  she  the  stock.  There 
was  no  bill  of  sale  or  other  written  transfer  of  the 
stock,  nor  was  there  any  delivery  of  possession. 
When  asked  what  she  did  to  take  possession,  she 
answered,  "I  simply  said  they  were  mine."  Subse- 
quently to  the  alleged  transaction  the  stock  were  man- 
aged by  Babb,  the  same  as  before;  he  paying  the 
taxes  upon  them,  disposing  of  portions  of  them  from 
time  to  time,  and  purchasing  other  stock  and  adding 
to  the  herd,  all  without  accounting  to  Mrs.  Babb  for  a 
single  transaction.  Mrs.  Babb  further  testifies  that 
the  land  was  deeded  to  her  by  Babb  at  the  same  time 
that  she  made  the  lease  to  McCullough  of  the  cattle. 
On  February  22,  1895,  she  wrote  her  son  Willie:     "  I 
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have  put  all  the  cattle,  horses,  and  land  in  pa's  name, 
so,  if  I  can't  raise  the  money  by  June,  they  can  take 
nothing  but  the  land."  On  July  6,  the  same  date  that 
the  plaintiff  reassigned  and  transferred  the  lease  to 
Mrs.  Babb,  he  also  redeeded  to  her  the  land;  and  on 
July  18,  Mrs.  Babb,  in  turn,  deeded  the  land  back  to 
Babb,  with  a  letter  written  by  her  to  Babb  of  that  date 
and  directed  to  him  at  Chicago,  and  inclosed  the  two 
deeds  and  the  lease  containing  the  indorsement  of 
herself  and  plaintiff,  all  which  he  received  in  due 
course  of  the  mails.  She  and  plaintiff  both  testified 
that  the  consideration  for  the  sale  of  the  stock  by  her 
to  plaintiff  was  $7,000,  but  further  examination  dis- 
closed the  fact  to  be  that  no  money  was  paid  at  the 
time,  but  that  she  and  her  child  had  been  living  with 
the  plaintiff  about  a  year  and  a  half  prior  thereto,  and 
that  he  had  been  furnishing  her  money  from  time  to 
time  as  she  needed  it  for  clothing  and  incidental  ex- 
penses; it  being  estimated  that  she  owed  him  for  these 
accommodations  in  the  neighborhood  of  $1,200.  This 
was  to  be  turned  in  as  part  payment,  and  he  was  to 
continue  to  board  and  clothe  her  and  her  child,  and 
the  final  payment  was  to  be  made  "when  the  horses 
and  cattle  were  rounded  up  and  sold."  Perkins  says 
he  bought  the  property  in  good  faith,  believing  it  to 
belong  to  Mrs.  Babb.  Touching  the  retransfer  of  the 
lease  by  plaintiff  to  Mrs.  Babb,  she  testified  as  follows, 
in  answer  to  the  interrogatories  propounded  to  her: 
"Q.  Didn't  he  transfer  the  horses  and  cattle  back  to  you 
at  the  same  time  he  transferred  the  land?  A.  He  did. 
Q.  Signed  the  lease  as  appears  therein  on  the  back  of 
it?    A.  He  did.     Then  afterwards  we  talked  it  over, 
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and  I  said,  'Father,  hold  the  bill  of  sale,  and  run  the 
stock  just  the  same  as  if  it  was  sold.'  Q.  Why  did  you 
have  Mr.  Perkins  make  that  indorsement  on  the  lease 
and  turn  this  property  back  to  you?  A.  After  I 
deeded  the  farm  back  to  Mr.  Babb,  he  thought  he 
would  deed  the  stuff  back  to  me;  and,  after  I  consid« 
ered  the  matter,  I  said:  'No;  you  keep  the  stuff,  and 
run  it  for  me,  as  I  cannot  run  it  myself.' "  W.  H. 
Babb  flatly  contradicts  his  wife  touching  a  division  of 
the  property  and  a  sale  or  transfer  of  the  stock  to  her, 
—  either  of  the  title  or  possession;  and,  from  the  in- 
herent weakness  of  her  own  testimony,  we  conclude 
that  Mrs.  Babb  never  at  any  time  obtained  or  held 
the  title  to  any  of  the  cattle  in  controversy,  or  any  in- 
terest therein. 

2.  The  fact  that  she  entered  into  a  scheme  with 
Babb  to  defraud  his  creditors,  and  permitted  the  use  of 
her  name,  whereby  she  apparently  leased  the  cattle,  or 
an  interest  therein,  to  McCuUough,  did  or  could  not, 
under  any  principle  that  we  are  aware  of,  have  the  ef- 
fect to  transfer  or  convey  title  from  Babb  to  her.  We 
do  not  understand  that  it  was  seriously  contended  at 
the  argument  that  the  leasing,  in  the  manner  in  which 
it  was  intended  to  be  accomplished,  had  that  effect, 
but  the  main  reliance  was  placed  upon  the  alleged 
prior  division  of  property  and  transfer  of  the  stock. 
The  proof,  however,  does  not  support  the  contention, 
as  we  have  seen.  It  was  sought,  as  against  Babb,  to 
invoke  the  familiar  doctrine  that  a  court  of  equity  will 
not  lend  its  aid  to  a  vendor  of  personal  property  to 
recover  it  back  when  it  has  been  transferred  in  fraud 
of  creditors,  but  will  leave  the  parties  where  it  finds 
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them.  The  result  of  the  authorities  is  concisely  stated 
in  Bennett's  American  Notes  to  Benjamin  on  Sales 
(6th  ed.)  p.  456  as  follows:  "The  vendor  cannot  re- 
scind and  retake  the  property,  nor  can  the  vendee 
refuse  to  pay,  or  recover  back  what  he  has  paid." 
This  rule,  as  it  pertains  to  real  property,  received  the 
sanction  of  this  court  in  Bradtfeldt  v.  Cooker  27  Or.  194 
(50  Am.  St.  Rep.  701,  40  Pac.  1).  But  the  rule  can 
have  no  application  here;  for,  as  between  Babb  and 
his  wife,  she  never  was  the  owner  of  the  property 
which  Perkins  is  now  seeking  to  recover,  and  Babb's 
defense  of  his  title  is  not  an  attempt  to  reinvest  him- 
self with  a  title  transferred  in  fraud  of  creditors. 

3.  The  plaintiff  invokes  another  principle,  and 
that  is  that  Babb,  having  clothed  his  wife  with  the 
apparent  title  or  power  of  disposition  of  the  property, 
whereby  other  parties  were  induced  to  deal  with  her 
upon  the  supposition  that  she  was  the  real  owner,  and 
Perkins  having  purchased  from  her,  bona  fide  and  for 
value,  without  notice,  Babb  is  now  precluded  and  es- 
topped to  dispute  the  title,  as  against  him.  Such  is 
the  doctrine  of  Velsian  v.  Lewis,  15  Or.  549  (3  Am.  St. 
Rep.  184,.  16  Pac.  631.)  It  is  there  said,  in  substance, 
that  the  rights  of  such  a  purchaser  do  not  depend  up- 
on the  actual  title  or  authority  of  the  person  with 
whom  he  deals,  but  are  derived  from  that  act  of  the 
real  owner  which  precludes  or  estops  him  from  dis- 
puting, as  against  such  purchaser,  the  existence  of  the 
title  or  power  which  he  caused  or  allowed  to  appear 
vested  in  the  party  making  the  sale.  But  Mr.  Perkins 
is  not  an  innocent  purchaser  for  value.  In  the  first 
place,  he  knew  perfectly  where  the  title  to  the  cattle 
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was  vested,  and  the  purpose  for  which  they  were 
leased  to  McCuUough  in  the  name  of  his  daughter, 
then  the  wife  of  Babb;  and,  in  the  second  place,  he 
parted  with  no  value  at  the  time  of  the  pretended  pur- 
chase from  his  daughter;  and,  furthermore,  his  subse- 
quent dealings  with  the  property  would  not  indicate 
that  he  ever  seriously  considered  that  he  at  any  time 
possessed  any  real  interest  in  it.  All  the  conditions 
of  acquiring  title  by  estoppel,  as  against  Babb,  are 
entirely  wanting,  so  that  the  principle  invoked  can- 
not avail  the  plaintiff.  This  consideration  disposes 
of  the  case,  as  it  leaves  Perkins  without  any  sort  of 
title  upon  which  to  maintain  his  suit.  The  question 
touching  the  reassignment  of  the  lease,  and  the  subse- 
quent consideration  of  the  parties  respecting  such  as- 
signment, and  other  questions  made  in  the  briefs  and 
at  the  argument  will  therefore  not  be  passed  upon. 
Let  the  decree  of  the  court  below  be  affirmed. 

Affirmbd. 


[Decided  at  PnmLSTON  July  n,  1897.] 

STATE  ex  rel  v.  LA  VERY. 

(49Pae.862.) 

1.  PRMUMPTioif — Dbcrct.— It  wiU  be  presumed  that  a  decree  followed  the 

allegationa  and  prayer  of  the  complaint  on  which  it  was  based,  when 
the  records  are  lost. 

2.  CovTEMFT— VioLATiHo  IvjuvCTiON.— One  who  has  been  enjoined  by  a 

decree  from  diverting  the  waters  of  a  creek  or  its  tributaries  is  guilty 
of  contempt  of  court  when  he  directs  others  to  divert  water  from  such 
tributariee,  although  he  believed  that  the  decree  was  invalid  so  far  as 
it  pertained  to  these  streams. 

8.  Amsndivo  Affidavit  of  Contempt — Vkrificatioh. —  An  affidavit  be- 
ing necessary  as  the  basis  of  proceedinp;s  for  contempt  for  acts  not  com- 
mitted in  the  presence  of  the  court  ( Hill's  Ann.  Laws,  j  653 ),  an 
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amendment  of  snch  affidavit  must  be  aooompanied  by  a  Tarifioatton 
thereof:  State  v.  Kaiter,  20  Or.  60,  cited. 

4.  Contempt— Knowledgx  bt  Stbanokil— A  stranger  to  an  ii\janotion,  if 
he  has  notice  or  knowledge  of  its  terms,  is  bound  thereby,  and  may  ba 
punished  for  contempt  if  he  violates  its  provisions;  but  the  rule  Is 
otherwise  where  the  stranger  was  unaware  of  the  terms  of  the  re- 
straining order. 

From  Malheur:  Morton  D.  Clifford,  Judge. 

This  is  a  special  proceeding  for  the  punishment  of 
an  alleged  contempt,  said  to  have  been  committed  by 
John  Lavery  and  Daniel  Lavery  in  violating  the  terms 
of  a  certain  decree.  The  material  facts  are  that,  a  suit 
having  been  commenced  in  the  Circuit  Court  of  Mal- 
heur County  by  the  relator  and  others  to  enjoin  the 
defendant,  Daniel  Lavery,  from  diverting  the  waters  of 
Warm  Spring  Creek,  in  said  county,  issue  was  joined 
and  testimony  taken,  from  which  the  court  on  October 
10,  1891,  found,  in  substance,  that  the  plaintiffs  were 
the  owners  of  certain  premises  through  which  said 
creek  flowed,  and  that  in  1883  they  diverted  all  the 
waters  thereof,  and  appropriated  the  same  in  irri- 
gating their  lands;  that  in  May,  1891,  the  defendant 
erected  a  dam  in  the  channel  of  said  creek,  and  con- 
structed a  ditch  therefrom,  by  means  of  which  he  di- 
verted said  waters,  and  deprived  plaintiffs  of  the  use 
thereof,  to  their  damage  in  the  sum  of  $25.  As  a  con- 
clusion of  law  the  court  also  found  that  plaintiffs  were 
entitled  to  a  decree  perpetually  enjoining  the  defend- 
ant from  interfering  with  the  waters  of  said  creek,  and 
thereupon  decreed  "that  defendant,  Daniel  Lavery, 
his  agents,  servants  and  employees,  and  all  persons 
claiming  by,  through,  or  under  him,  be,  and  they  are 
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hereby,  perpetually  restrained  and  enjoined  from  in 
any  manner  interfering  with  the  waters  of  said  creek, 
or  the  tributaries  thereof,  above  the  lands  of  plaintiff." 
The  relator,  in  November,  1896,  filed  in  said  court  his 
affidavit  wherein  he  charges  the  defendants  with  vio- 
lating the  provisions  of  said  decree  by  appropriating 
to  their  own  use  during  the  months  of  April,  May, 
June,  and  July,  1896,  a  portion  of  the  waters  of  Warm 
Spring  and  Jerry  Creeks,  and  all  the  waters  of  Ben- 
dier  Creek, — the  two  latter  being  tributaries  of  Warm 
Spring  Creek,  situate  above  the  head  of  affiant's  ditch, 
and  an  attachment  was  issued  thereon,  in  pursuance 
of  which  the  defendants  were  apprehended.  Upon 
being  brought  before  the  court,  they  entered  pleas  of 
not  guilty,  whereupon  a  trial  was  had,  resulting  in 
their  conviction,  and,  being  sentenced  to  pay  a  fine  of 
125  each,  they  appeal  from  the  judgment  thus  ren- 
dered. 

Modified. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Charles  H.  Finn. 

For  respondent  there  was  a  brief  over  the  names  of 
King  &  Saxtony  and  Charleg  H.  Parrishy  district  attor- 
ney, with  an  oral  argument  by  Mr.  Will  H.  King. 

Mr.  Chief  Justice  Moore,  after  stating  the  facts, 
delivered  the  opinion  of  the  court. 

It  is  contended  that  th*^  issues  upon  which  the  de- 
cree is  predicated  involved  the  right  to  appropriate  the 
waters  of  Warm  Spring  Creek  only,  that  the  right  to 
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apply  the  waters  of  its  tributaries  to  a  beneficial  pur- 
pose was  not  litigated,  and  that  the  decree,  in  so  far  as 
it  pretends  to  restrain  the  defendants  from  appropri- 
ating any  of  the  waters  of  Jerry  or  Bendier  Creeks,  is 
void,  and  hence  they  are  not  in  contempt,  as  charged 
by  the  relator.  Disobedience  of  any  lawful  judgment, 
decree,  order,  or  process  of  the  court  is  deemed  to  be  a 
contempt  of  the  authority  of  the  court:  Hill's  Ann. 
Laws,  §  650,  subd.  5.  Under  this  statutory  definition, 
it  is  apparent  that  two  important  questions  are  pre- 
sented for  consideration:  Is  the  decree  rendered  by 
the  Circuit  Court  of  Malheur  County  lawful?  And,  if 
so,  have  the  defendants  knowingly  violated  its  provis- 
ions? The  original  complaint  made  no  mention  of 
any  of  the  tributaries  of  Warm  Spring  Creek,  and  the 
amended  complaint  was  lost  prior  to  the  trial  of  this 
proceeding.  While  it  is  a  principle  of  law  that  a  prior 
appropriation  of  the  waters  of  a  stream  flowing 
through  public  lands  of  the  United  States  embraces, 
when  necessary  to  supply  the  demands  of  such  appro- 
priator,  all  the  waters  of  springs  and  tributaries  above 
the  ditch  by  which  the  stream  is  supplied  (Low  v. 
Schaffer,  24  Or.  239,  33  Pac.  678),  yet  it  must  be  con- 
ceded  that  an  appropriation  from  a  tributary  may  be 
prior  in  time,  and  hence  superior  in  right,  to  an  ap- 
propriation from  the  main  stream,  so  that  an  adjudi- 
cation that  a  proprietor  has  no  right  to  appropriate 
the  waters  of  the  main  stream  does  not  necessarily 
determine  that  he  has  no  sight  to  any  of  the  waters  of 
the  tributaries  thereof. 

1.     The   court    having    enjoined    the    defendant, 
Daniel  Lavery,  from  diverting  the  waters  of  any  of 
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the  tributaries  of  Warm  Spring  Creek  above  plaintiff's 
premises,  and  the  amended  complaint  upon  which  the 
decree  is  based  having  been  lost,  the  question  is  pre- 
sented whether  it  will  be  presumed  from  a  mere  in- 
spection of  the  decree,  when  uncontradicted  by  the 
pleadings,  that  it  was  warranted  by  the  allegations 
and  prayer  of  the  bill.  It  does  not  follow  from  the 
absence  of  a  denial  in  the  answer  that  plaintiffs  had 
made  a  prior  appropriation  of  the  waters  of  Bendier 
and  Jerry  Creeks,  that  the  amended  complaint  did 
not  contain  averments  to  that  effect;  for  it  may  be 
that  the  defendant,  being  unable  to  controvert  such 
an  allegation,  for  that  reason  failed  to  deny  it, 
thereby  admitting  its  truth:  HilPs  Ann.  Laws,  §  94. 
A  decree  in  a  suit  before  a  court  of  this  state  having 
jurisdiction  to  pronounce  the  same  is  conclusive  be- 
tween the  parties  and  their  representatives  and  suc- 
cessors in  interest  by  title  subsequent  to  the  com- 
mencement of  the  suit:  Hill's  Ann.  Laws,  §  733.  Mr. 
Justice  Woods,  in  United  States  v.  Debs,  64  Fed.  724, 
in  discussing  the  liability  of  a  party  to  an  injunction 
for  violating  its  provisions,  says:  "If  the  injunction 
was  for  any  reason  totally  invalid,  no  violation  or  dis- 
regard of  it  could  constitute  a  punishable  contempt; 
but  if  the  court  acquired  jurisdiction,  and  did  not  ex- 
ceed its  powers  in  the  particular  case,  no  irregularity 
or  error  in  the  procedure  or  in  the  order  itself  could 
justify  disobedience  of  the  writ."  See,  also,  In  re 
Cohen,  5  Cal.  494;  Moat  v.  Holbein,  2  Edw.  Ch.  188; 
Sullivan  v.  Judah,  4  Paige,  444;  People  v.  Bergen,  53  N. 
Y.  404;  Stimpson  v.  Putnam,  41  Vt.  238.    The  court 

9t  Or.— 6, 


82  State  bz  rbl.  i;.  Lavkrt.  [  31  Or. 

having  jurisdiction  of  tbe  subject-matter  and  of  the 
person  of  the  defendants  in  the  case  at  bar,  it  was 
authorized  to  pronounce  the  decree;  and,  no  appeal 
therefrom  having  been  taken,  it  must  be  presumed,  as 
against  Daniel  Lavery,  in  the  absence  of  the  amended 
complaint,  that  the  decree  followed  the  allegations  and 
prayer  thereof:  Treat  v.  Maxwell,  82  Me.  76  (19  Atl.  98). 
2.  In  NeaU  v.  Osborne,  15  How.  Prac.  81,  having 
become  the  owner  of  a  store  building  under  lease  to 
plaintiff,  the  defendant  commenced  to  tear  it  down, 
whereupon  an  injunction  was  issued  restraining  the 
demolition,  after  the  service  of  which  the  defendant's 
partner,  one  Bissell,  with  the  knowledge  and  consent 
of  its  owner,  continued  the  destruction  of  the  build- 
ing. The  defendant,  having  been  attached  for  con- 
tempt, sought  to  avoid  liability  by  showing  that,  not- 
withstanding he  was  daily  present  and  saw  the  work 
of  removal  as  it  progressed,  hired  some  of  the  hands, 
ai^d  confessedly  paid  half  of  the  expense,  had  his 
teams  at  the  scene  of  demolition  removing  the  ma- 
terial, half  of  which  belonged  to  him,  he  was  merely 
passive,  while  his  partner,  who  was  not  a  party  to  the 
injunction,  violated  its  terms.  The  court,  reviewing 
these  facts,  say:  "  It  is  the  veriest  of  trifling  to  say, 
under  these  circumstances,  that  Bissell  did  the  wrong, 
and  the  defendant  is  not  responsible.  He  was  pres- 
ent,  aiding,  abetting,  advising,  assisting,  and  directing. 
The  work  was  not  done  by  Bissell  without  his  active 
concurrence  and  participation.  It  may  be,  if  the  de- 
fendant had  been  away,  and  was  in  no  way  privy  to 
the  work  of  tearing  down  the  building,  that  he  might 
not  be  responsible  in  this  proceeding  for  the  acts  of 
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BisselL  But  to  allow  the  defendant  to  escape  responsi- 
bility in  this  case  by  throwing  the  blame  upon  Bissell, 
and  making  him  the  scapegrace  for  violating  this  in- 
junction,  would  be  to  connive,  on  the  part  of  the 
court,  at  a  most  palpable  disregard  of  its  process, — at 
the  complete  and  perfect  evasion  of  an  injunction  de- 
liberately granted."  See,  also,  Wheeler  v.  QiUey^  35 
How.  Prac.  139;  Stimson  v.  Putnam,  41  Vt.  238;  PoerU 
ner  v.  Rusael,  33  Wis.  193;  Biood  v.  Martin,  21  Ga.  127. 
A  proceeding  for  the  punishment  of  contempt  is  quasi 
criminal  in  character  (4  Ency,  PI.  <fe  Prac.  p.  766,  and 
notes);  and,  such  being  the  case,  a  plea  of  not  guilty 
must  necessarily  put  in  issue  all  the  material  allega- 
tions of  the  affidavit  charging  the  offense  complained 
of;  and  a  finding  by  the  court  that  the  defendant  is 
either  guilty  or  not  guilty  must  be  responsive  to,  and 
a  finding  upon,  all  the  issues  made  by  the  pleadings. 
In  this  case,  the  court  having  found  Daniel  Lavery 
guilty,  the  judgment  must  be  affirmed,  if  there  be  any 
evidence  tending  to  support  the  finding.  An  examina- 
tion of  the  record  shows  that  he  leased  his  farm  to  his 
mother,  and  that  his  brother  John  managed  the  prop- 
erty for  her;  and  it  also  tends  to  show  that  Daniel 
directed  John  as  to  the  manner  of  irrigating  it;  that  a 
small  tract  had  been  sublet  to  one  Frank  Burrell,  who, 
desiring  to  irrigate  the  same,  applied  to  Daniel  for  the 
use  of  water  for  the  purpose,  and  the  latter  directed 
his  brother  John  to  haul  material  and  build  a  dam  in 
Warm  Spring  Creek,  which  was  done,  and  the  water 
thereupon  diverted  from  that  stream.  Daniel  was  a 
party  to  and  bound  by  the  final  decree  perpetually 
enjoining  him   from  diverting  the  waters  of  Warm 
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Spring  Greek  and  the  tributaries  thereof  above  the 
head  of  relator's  ditch,  of  which  decree  and  its  terms 
he  had  actual  knowledge,  but  claims  to  have  been  in- 
formed that,  in  so  far  as  it  purported  to  adjudicate  the 
right  to  the  use  of  the  waters  of  Jerry  or  Bendier 
Greek,  it  was  invalid,  because  not  embraced  within 
the  issues  made  by  the  pleadings.  Without  attempt- 
ing in  any  manner  to  obtain  a  correction  or  modifica- 
tion of  the  decree,  he  seeks  to  avoid  its  provisions  by 
this  circuitous  method,  apparently  adopted  for  that 
particular  purpose;  but,  his  brother  John  and  the 
tenant  being  in  fact  his  agents,  the  maxim,  "Qui  facit 
per  alium  facit  per  se,"  should  be  invoked,  thereby 
rendering  him  guilty  of  the  contempt  as  found  by 
the  court. 

3.  It  is  contended  that  the  co.urt  erred  in  permit- 
ting, over  the  defendants'  objection  and  exception, 
the  relator's  affidavit  to  be  amended  by  adding  thereto 
the  following  words,  to  wit:  "And  during  all  the  time 
of  the  commission  of  the  acts  aforesaid  said  John 
Lavery  was  acting  under  the  instructions  and  in  the 
employ  of  the  said  Daniel  Lavery," — which  amend- 
ment was  not  sworn  to.  Unless  the  contempt  is  com- 
mitted in  facie  curiae,  before  any  proceedings  can  be 
taken  therein  the  facts  constituting  the  contempt  must 
be  shown  by  affidavit  presented  to  the  court:  Hill's 
Ann.  Laws,  §  653.  In  State  v.  Kaiser,  20  Or.  50  (8  L. 
R.  A.  767,  23  Pac.  961),  Thayer,  G.  J.,  in  commenting 
upon  this  section  of  the  statute,  says:  "In  proceed- 
ings to  punish  that  class  of  contempts,  it  is  necessary 
that  a  proper  information  should  be  filed  before  the 
court  is  authorized  to  act  in  the  matter.     Section  653 
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of  the  Code,  above  set  out,  makes  it  imperative  that 
the  facts  constituting  the  contempt  in  such  cases  must 
be  shown  by  an  aflBdavit  presented  to  the  court,  etc., 
before  the  proceeding  can  be  taken."  It  is  evident 
that  the  court  erred  in  thus  allowing  the  amendment 
without  a  verification. 

4.  However,  if  it  be  conceded  that  the  court  pos- 
sessed the  power  to  add  these  words,  they  are  not 
sufficient  to  charge  John  Lavery,  who  was  not  a  party 
to  nor  bound  by  the  decree,  with  violating  its  provis- 
ions, without  alleging  that  he  had  knowledge  of  its 
terms  and  conditions.  Rapalje  on  Contempt,  par.  20, 
and  cases  cited;  4  Enc.  PL  and  Prac,  p.  778,  subd.  4, 
and  notes.  It  is  true,  the  decree  restrains  the  "de- 
fendant Daniel  Lavery,  his  agents,  attorneys,  and  em- 
ployees, and  all  persons  acting  under,  by,  or  through 
him,"  etc.,  but  without  serving  a  copy  thereof  upon 
.the  defendant  John  Lavery,  or  alleging  or  proving 
that  he  had  knowledge  of  its  provisions,  he  cannot  be 
in  contempt  for  violating  its  terms.  While  there  is 
some  conflict  of  authority  upon  the  question  of  the 
liability  of  a  person  for  violating  the  process  of  a 
court,  the  weight  and  better  reason  seem  to  support 
the  rule  that  a  stranger  to  an  injunction,  who  has 
notice  or  knowledge  of  its  terms,  is  bound  thereby, 
and  may  be  punished  for  contempt  for  violating  its 
provisions.  Rapalje  on  Contempt,  par.  47;  Ewing  v. 
Johnson,  34  How.  Prac.  202;  Waffle  v.  Vanderheyden, 
8  Paige,  45;  United  States  v.  Debs,  64  Fed.  724.  It 
follows  that  the  judgment  rendered  against  the  de- 
fendant Daniel  Lavery  is  affirmed,  but  in  so  far  as  it 
applies  to  the  defendant  John  Lavery  it  is  reversed. 
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and  the  cause  remanded  to  the  lower  court,  with  di- 
rections to  discharge  the  latter. 


MODIFIBD. 


[Decided  at  Pbhdlitom  Jaly  n,  1897.] 

Bb  mccullough's  estate. 

MULDRICK   V.   GALBRAITH. 


ir~8tt  («  Pac.  886.) 

^  ^1       AooouNTB  or  ExEOUTOBs— ExFSifSBs  OF  Tbayel.— An  adminiatrstor  who, 
I  before  decedent's  death,  yisited  him  at  his  request,  is  not  entitled  to 

charge  the  estate  for  his  expenses,  when  no  promise  of  payment  by 
decedent  is  shown,  and  the  parties  were  relatives  and  on  friendly 
terms ;  but  the  admistrator  is  entitled  to  payment  for  traveling  ex- 
penses incurred  on  a  visit  to  the  executrix,  at  her  request,  to  consult 
as  to  the  proper  management  of  the  estate. 

Idem. — A  nephew  who  persuaded  his  uncle  to  accompany  him  on  a  dan- 
gerous trip,  and  paid  his  expenses,  cannot  recover  from  the  uncle's 
estate  the  amount  of  the  expenses,  although  the  uncle  had  agreed  to 
repay  them,  inasmuch  as  the  uncle  went  merely  to  accommodate  the 
nephew  and  for  the  latter's  increased  safety. 

Attorney's  Fees. — An  item  in  an  administrator's  final  account  of  money 
paid  to  his  attorney  for  making  an  inventory  may  be  rejected  when 
such  attorney  is  allowed  a  gross  sum  for  his  services  in  the  manage- 
ment and  settlement  of  the  estate. 

Expenses  of  Travel.—- An  administrator  who  makes  a  chaifce  of  $100 
against  an  estate,  for  expenses  incurred  and  time  employed  on  a  busi- 
ness  journey  connected  therewith,  and  an  additional  charge  of  $30  for 
making  a  subsequent  trip  to  the  same  place,  will  be  allowed  but  $60 
for  both  trips,  when  it  appears  that  the  expenses  Incident  to  the  jour- 
ney do  not  exceed  $30. 

Extra  Compensation. — The  allowance  of  extra  compensation  to  an  ad- 
ministrator for  services  rendered  in  the  discbarge  of  his  duties  is  a 
matter  largely  within  the  discretion  of  the  county  court  (section  1180 
Hill's  Ann.  Laws),  and  the  amount  so  awarded  will  not  be  disturbed 
on  appeal,  unless  there  has  been  a  manifest  abuse  of  discretion,  or  the 
amount  so  allowed  is  disproportionate  or  not  equivalent  to  the  ser- 
vices performed :  Steel  v.  HoUaday,  20  Or.  462,  applied. 

Power  of  Executor  to  Contract  for  Attorney's  Fees.— One  who  is  act- 
ing in  a  representative  capacity  cannot  bind  the  estate  over  which  he 
has  control  except  for  expenses  of  protecting  it  or  by  statutoiy  au- 
thority.   Within  this  rule  an  administrator  may,  under  section  1178, 
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Hiirs  Ann.  Laws,  allowing  reasonable  attorney  fees  for  necessary  lit- 
igation, contract  with  an  attorney  to  undertake  litigation  for  a  liberal 
fee  contingent  on  success. 

Attor9KT*8  Fksb  Agaihst  Estatxs. — An  attorney  may  be  allowed  his  ex- 
penses  necessarily  incurred  in  travel  for  the  estate  which  lie  represents, 
and  a  gross  sum  for  all  his  services.  This  method  of  fixing  compensa- 
tion is  preferable  to  allowing  claims  for  different  services  as  they  are 
performed.  It  is  deaiiable,  too,  that  as  few  attorneys  should  be  em- 
ployed as  is  consistent  with  the  amount  and  condition  of  the  estate— 
ordinarily  one  is  sufficient. 

From  Grant;  Morton  D.  Clifford,  Judgo. 

This  is  a  dispute  over  the  final  report  of  W.  J.  Gal- 
braith  as  administrator  in  Oregon  of  the  estate  of  his 
uncle,  John  McCuUough. 

The  facts  are  that  on  June  11,  1894,  John  McCuI- 
lough  died  testate,  leaving  an  estate  in  Washington 
County,  Idaho,  of  the  probable  value  of  $100,000;  and, 
his  last  will  and  testament  being  admitted  to  probate 
in  that  county,  Rebecca  J.  McCuUoch,  his  widow,  was 
appointed,  and  thereupon  duly  qualified,  as  executrix 
thereof.  The  deceased  also  left  an  estate  in  Grant 
County,  Oregon,  and  on  October  14,  1894,  the  county 
court  thereof  appointed  W.  J.  Galbraith  administrator, 
with  the  will  annexed,  and  he  thereafter  duly  qualified 
as  such.  The  assets  of  the  estate  in  the  latter  county 
consisted  principally  of  a  debt  due  from  one  John 
Muldrick,  who,  as  the  financial  agent  of  the  deceased 
in  his  lifetime,  had  received  large  sums  of  money  to 
the  use  of  his  principal,  but  upon  Galbraith's  appoint- 
ment Muldrick  informed  him  and  the  persons  who 
were  appointed  appraisers  that  he  was  not  indebted 
to  the  estate,  but  that  it  owed  him  about  $3,000.  Gal- 
braith thereupon  employed  Thornton  Williams  as  his 
attorney,  and  together  they  went  to  Weiser,  Idaho,  to 
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consult  with  the  executrix  in  relation  to  the  matter, 
and,  after  examining  the  books  of  account  kept  and 
other  memoranda  left  by  the  deceased,  as  well  as  let- 
ters written  to  him  by  Muldrick,  acknowledging  the 
receipt  and  collection  of  certain  sums  of  money  to  the 
use  of  the  deceased,  an  action  was  commenced  against 
Muldrick  by  Galbraith  in  his  representative  capacity 
to  recover  the  sum  of  $31,450.92,  the  amount  claimed 
to  be  due  from  Muldrick  to  the  deceased,  as  ascertained 
from  an  inspectioA  of  the  books,  letters,  etc.  Muldrick, 
after  denying  the  material  allegations  of  the  com- 
plaint, averred  in  his  answer  that  he  had  an  account- 
ing and  settlement  with  the  deceased,  upon  effecting 
which  there  was  found  to  be  due  to  the  latter  the  sum 
of  twenty-five  cents,  which  he  then  paid,  and  there- 
after the  deceased  became  indebted  to  him  in  the  sum 
of  $2,989.64,  for  which  he  prayed  judgment  against 
the  estate.  The  reply  having  put  in  issue  the  allega- 
tions of  new  matter  contained  in  the  answer,  a  trial 
was  commenced,  and,  after  Galbraith  had  introduced 
his  evidence,  and  rested,  a  stipulation  was  entered 
into  under  the  terms  of  which  a  judgment  for  the  sum 
of  $10,000  was  rendered  against  Muldrick.  Galbraith, 
having  fully  administered  the  estate  under  his  charge, 
filed  his  final  account,  showing  that  he  had  collected 
the  sum  of  $10,873.99;  that  he  had  paid  out  a  portion 
of  this  amount  in  the  discharge  of  his  duties,  and, 
having  a  certain  sum  on  hand,  prayed  that  it  might 
be  applied  to  the  payment  of  his  charges  and  expenses 
as  administrator,  including  the  claims  of  Thornton 
Williams  as  his  attorney,  and  that  the  remainder 
might  be  paid  to  the  executrix. 
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Margaret  Wood  and  Jennie  Muldrick,  heirs  of  the 
deceased,  filed  objections  to  certain  items  contained  in 
this  final  account,  to  which  Galbraith  answered,  show- 
ing the  reasonableness  of  said  charges,  and,  a  reply  to 
the  answer  having  been  filed,  the  cause  was  referred 
to  W.  J.  Coleman,  who  took  and  reported  the  evidence, 
from  which  the  county  court  made  its  findings  upon 
the  matters  in  issue,  and  rejected  the  following  items 
of  the  account:  (1)  To  expenses  incurred  by  Galbraith 
on  a  journey  from  Canyon  City,  Oregon,  to  Weiser, 
Idaho,  and  return  (several  items),  $24.05.  (2)  To 
amount  paid  by  Galbraith  for  lumber  at  the  request 
of  the  deceased,  $265.  (3)  To  two  trips  to  Weiser 
prior  to  his  appointment  as  administrator,  $120.  (4) 
To  expenses  of  McCullough  on  a  journey  to  Coeur 
d'Alene,  paid  by  Galbraith,  $100.  (5)  To  advice  from 
and  service  by  Thornton  Williams  in  making  the  in- 
ventory, $25.  Upon  the  remaining  items  to  which 
objections  were  made  the  court  allowed  them  in  part 
only  as  follows:  (6)  To  expenses  and  time  of  Gal- 
braith on  a  trip  to  Weiser  with  Williams,  $100,  and 
another  trip  there  after  witnesses,  $30,  total  for  the 
two  trips,  $130;  amount  allowed,  $60.  (7)  To  addi- 
tional  compensation  for  extra  services  as  administra- 
tor, $500;  allowed,  $50.  (8)  To  trip  to  Weiser  by 
Williams,  advice  and  service  in  preparing  statement 
of  claim  against  Muldrick,  filed  with  inventory,  $250; 
$60  allowed.  (9)  To  services  rendered  in  procuring 
evidence  and  conducting  the  trial  in  the  action  of 
Galbraith  against  Muldrick,  $2,500;  $1,000  allowed. 
(10)  To  services  in  settling  up  the  estate,  $400; 
amount  allowed,  $100.     The  final  account  was  there- 
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upon  approved  with  these  exceptions,  and  it  was  de- 
creed that  the  administrator  should  be  discharged 
upon  his  payment  to  the  executrix  of  the  sum  of 
$8,303.38,  which  he  then  had  on  hand.  From  this 
decree  the  administrator  and  said  heirs  appealed  to 
the  circuit  court,  which  found,  as  to  the  ninth  item, 
that  the  sum  of  $150  had  been  paid  by  the  adminis- 
trator to  local  attorneys  as  their  fees  in  the  trial  of  the 
case  of  Galbraith  against  Muldrick,  and  thereupon  re- 
duced the  amount  so  awarded  to  Williams  to  $850, 
thereby  increasing  the  amount  to  be  paid  to  the  exe- 
ecutrix,  but  otherwise  affirmed  the  decree  of  the 
county  court,  and  from  this  latter  decree  the  adminis- 
trator appeals  to  this  court. 

Modified. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  James  A.  Fee. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs.  Chas.  A.  Sweek  and  Milton  W.  Smith. 

Mr.  Chief  Justice  Moore,  after  making  the  fore- 
going statement,  delivered  the  opinion  of  the  court. 

The  only  questions  presented  for  consideration  by 
this  appeal  are  whether  the  items  contained  in  the 
final  account  of  the  administrator  to  which  objections 
have  been  made  are  proper  charges  against  the  dece- 
dent's estate  in  Grant  County,  and,  if  so,  are  they  rea- 
sonable in  amount?  Considering  the  items  objected 
to  in  their  order  as  numbered,  it  appears  that  the 
county  court  allowed  on  account  of  the  sixth  item  the 
sum  of  $30  per  trip  as  expenses  by  Galbraith  in  mak- 
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ing  the  journey  from  Canyon  City,  to  Weiser,  Idaho, 
and  return,  and,  as  the  first  item  of  $24.05  is  appar- 
ently embraced  in  that  allowance,  we  think  said  first 
item  was  properly  rejected. 

The  deceased  being  the  owner  of  a  tract  of  land  in 
Grant  County,  Galbraith,  at  his  request,  purchased  for 
him  a  quantity  of  lumber  to  build  a  house  thereon,  pay- 
ing therefor  the  sum  of  $265;  but,  the  deceased  having 
given  this  land  to  Galbraith,  who  was  his  nephew, 
and  executed  a  deed  to  him  therefor,  the  house  was 
not  erected,  and,  the  lumber  having  been  considerably 
damaged,  Galbraith,  after  his  appointment  as  admin- 
istrator, sold  it  for  the  sum  of  $80.  Jennie  Wood,  a 
niece  of  the  deceased,  having  been  called  as  a  witness 
on  behalf  of  the  objectors,  in  answer  to  a  question  as 
to  what  statements  she  had  heard  John  McCuUough 
make  in  regard  to  the  lumber  in  question,  said:  "I 
have  heard  my  uncle  say  a  number  of  times  that  he 
never  ordered  any  such  bill  of  lumber."  Galbraith, 
however,  testified  that  after  he  had  ordered  the  lum- 
ber, in  pursuance  of  McCuUough's  request,  the  latter, 
thinking  the  house  would  be  too  large,  and  cost  more 
than  he  desired  to  expend  in  its  construction,  objected 
to  the  size  of  the  material,  but,  after  inquiring  as  to 
the  size  and  probable  cost  of  a  house  in  the  vicinity, 
he  concluded  to  accept  the  lumber,  and  it  was  there- 
upon hauled  to  and  stacked  in  a  shed  on  the  premises. 
Comparing  the  testimony  of  Jennie  Wood  with  that  of 
Galbraith,  the  reason  for  McCuUough's  statement,  as 
testified  to  by  her,  is  apparent,  and,  while  the  deceased 
may  never  have  ordered  such  a  bill  of  lumber,  he  did 
ultimately  ratify  the  order  as  given  by  Galbraith,  and, 
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such  being  the  case,  we  think  it  conclusively  appears 
that  the  estate  is  liable  for  the  cost  of  the  material, 
and  should  be  credited  with  the  amount  received  on 
account  of  the  sale  thereof. 

Galbraith  made  two  trips  to  Weiser  prior  to  his  ap- 
pointment as  administrator,  the  first  at  the  request  of 
the  deceased,  and  the  second  at  the  suggestion  of  the 
executrix,  for  which  he  charges  the  estate  $120.  It 
does  not  conclusively  appear  that  McCuUough  prom- 
ised to  pay  his  nephew  anything  for  making  the  first 
journey,  and,  in  view  of  the  relation  existing  between 
them,  we  think  the  county  court  properly  rejected 
that  part  of  the  third  item;  but  we  believe  Galbraith 
is  entitled  to  the  sum  of  $30  on  account  of  the  trip  he 
made  at  the  suggestion  of  and  to  consult  with  the 
executrix  as  to  the  proper  management  of  the  estate. 

It  appears  that  Galbraith 's  brother  was  murdered 
at  Cceur  D'Alene,  and,  desiring  to  visit  that  place  to 
look  after  his  brother's  estate,  he  persuaded  McCul- 
lough  to  accompany  him,  paying  the  latter 's  expenses, 
amounting  to  the  sum  of  $100,  which  McCuUough 
agreed  to  repay.  This  journey,  in  our  judgment,  was 
made  by  McCuUough  for  the  accommodation  of  Gal- 
braith, whose  wife  objected  to  his  visiting  the  scene  of 
the  killing  of  his  brother  unless  his  uncle  accompa- 
nied him;  and,  notwithstanding  McCuUough  agreed  to 
pay  his  own  expenses  incurred  on  the  trip,  we  think 
they  do  not  constitute  a  legal  charge  against  his  estate, 
and  hence  the  county  court  properly  rejected  the 
fourth  item. 

It  also  appears  that  the  fifth  item  of  $25,  for  the 
services  of  an  attorney  in  making  an  inventory,  was 
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disallowed;  but,  when  it  is  remembered  that  this 
charge  is  made  for  the  attorney  employed  in  the  set- 
tlement of  the  estate,  we  cannot  see  that  any  grave 
error  was  committed  in  rejecting  it.  While  it  might 
aid  a  county  court  in  reaching  a  proper  conclusion  as 
to  what  would  be  reasonable  compensation  for  an  at- 
torney in  the  settlement  of  an  estate,  and  particularly 
so  when  the  services  performed  have  been  rendered 
by  different  attorneys,  to  have  each  present  an  item- 
ized account  of  his  part  of  the  work,  when  it  appears 
that  one  attorney  performed  all  the  services,  or  was  the 
senior  counsel  in  the  management  and  settlement  of 
an  estate,  the  reason  for  the  course  suggested  must 
necessarily  cease,  and  the  attorney  fee  allowed  in  such 
case  may  be  a  gross  sum,  measured  by  the  services 
performed,  while  taking  into  consideration  the  value 
of  the  estate  involved,  as  well  as  the  ability  of  the  per- 
son by  whose  counsel  and  labors  the  same  has  been 
brought  to  a  successful  and  final  settlement. 

Examining  those  items  of  the  final  account  which 
were  allowed  in  part  only,  it  appears  that  Galbraith 
charges  the  sum  of  $100  for  expenses  incurred 
and  time  employed  in  making  a  journey  to  Weiser, 
Idaho,  while  as  a  part  of  the  same  item  he  charges 
only  $30  for  the  time  employed  in  making  another 
trip  to  that  place.  The  evidence  tends  to  show  that 
the  expenses  incident  to  the  journey  do  not  neces- 
sarily exceed  the  sum  of  $30;  and,  the  county  court 
having  allowed  $60  as  a  reasonable  charge  for  making 
the  two  trips,  we  think  no  error  was  committed  in 
modifying  the  sixth  item. 

It  also  appears  that  Galbraith,  having  received  the 
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sum  of  $352.19  as  the  commission  prescribed  by  law, 
demanded  the  further  sum  of  $500  as  extra  compensa- 
tion for  his  services  as  administrator,  but  the  county 
court  allowed  on  account  thereof  the  sum  of  $50  only. 
The  statute,  after  prescribing  the  commission  which 
an  administrator  or  executor  is  entitled  to  receive,  also 
provides  that:  <'  In  all  cases,  such  further  compensa- 
tion as  is  just  and  reasonable  may  be  allowed  by  the 
court  or  judge  thereof,  for  any  extraordinary  and  un- 
usual services,  not  ordinarily  required  of  an  executor 
or  administrator  in  the  discharge  of  his  trust;"  Hill's 
Ann.  Laws,  g  1180.  The  county  court,  under  this  pro- 
vision, after  awarding  Galbraith  the  sum  of  $60  on 
account  of  expenses  incurred  in  making  two  trips  to 
Weiser,  Idaho,  also  allowed  him  the  sum  of  $50  as 
extra  compensation,  so  that  the  total  so  received  by 
the  administrator  amounted  to  the  sum  of  $462.19. 
The  allowance  to  an  administrator  of  extra  compensa- 
tion for  services  rendered  in  the  discharge  of  his 
duties  must  necessarily  be  a  matter  largely  within  the 
discretion  of  the  county  court,  which,  being  convers- 
ant with  the  services  required,  as  well  as  those  per- 
formed by  its  appointee,  can  ordinarily  be  relied  upon 
to  make  a  fair  allowance  for  unusual  services;  and, 
such  being  the  case,  the  amount  so  awarded  ought  not 
to  be  disturbed  on  a  review  of  its  acts  on  appeal,  un- 
less it  clearly  appears  that  there  has  been  a  manifest 
abuse  of  discretion,  or  that  the  amount  allowed  was 
disproportionate,  or  not  equivalent,  to  the  services  per- 
formed. **  The  fees  provided  by  statute,"  says  Bban, 
J.,  in  Steel  v.  Holladay,  20  Or.  462,  (26  Pac.  562,)  "are 
to  be  deemed  ample  compensation  for  an  executor,  ex- 
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cept  in  unusual  cases,  and  when  he  is  required  to  ren- 
der extraordinary  services  not  ordinarily  required  of 
an  executor.  His  additional  compensation,  if  any,  is 
within  the  discretionary  power  of  the  court  to  allow; 
and  when  a  claim  is  made  therefor  it  should  be  scruti- 
nized with  care,  and  never  allowed  unless  the  court 
is  satisfied  that  it  is  just  and  reasonable."  It  is  true, 
the  administrator  instituted  an  action,  and  thereby  re- 
covered the  amount  so  obtained  by  him,  which  fur- 
nished the  greater  portion  of  the  assets  of  the  estate 
upon  which  his  commission  was  predicated,  and  with- 
out it  his  compensation  would  have  been  nominal;  so 
that,  while  he  may  have  been  compelled  to  perform 
extra  duty,  we  think  the  county  court  allowed  him  a 
reasonable  compensation  therefor. 

The  claim  of  the  administrator  on  account  of  the 
charge  of  Thornton  Williams  for  $250,  under  the 
eighth  item,  was  reduced  by  the  county  court  to  $60, 
no  doubt  intending  thereby  to  reimburse  the  attorney 
for  the  expenses  incurred,  and  to  adjust  his  compen- 
sation under  the  general  claim  therefor.  This  being 
so,  what  has  hereinbefore  been  said  in  discussing  the 
fifth  item  may  apply  with  equal  force  to  this,  and, 
adopting  the  rule  there  announced,  we  think  no  error 
was  committed  in  not  allowing  a  greater  sum. 

The  charge,  under  the  ninth  item,  for  an  attorney 
fee  for  prosecuting  the  action  of  Galbraith  against 
Muldrick,  furnishes  the  principal  issue  in  the  case  be- 
fore us.  The  evidence  tends  to  show  that  it  was  quite 
doubtful,  when  the  action  was  commenced,  whether 
any  sum  whatever  could  be  recovered  from  Muldrick, 
because  it  was  difficult  to  say  with  any  degree  of  cer- 
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tainty  what  amounts,  if  any,  he  had  paid  on  account 
of  the  money  received  by  him  to  the  use  of  the  de- 
ceased. In  this  uncertain  condition  of  affairs,  Gal- 
braith  entered  into  a  contract  with  Williams,  by  which 
it  was  agreed  that,  if  the  result  proved  unsatisfactory, 
he  should  receive  his  actual  expenses  only,  but,  if  he 
should  be  successful  in  the  action,  and  thereby  obtain 
a  considerable  amount,  he  was  to  receive  a  liberal  fee. 
This  agreement  presents  the  question  whether  its 
terms  can  be  enforced,  and,  if  so,  what  is  a  reasonable 
attorney  fee  under  the  circumstances.  The  statute 
provides  that  ''An  executor  or  administrator  shall  be 
allowed,  in  the  settlement  of  his  account,  all  necessary 
expenses  incurred  in  the  care,  management,  and  set- 
tlement of  the  estate,  including  reasonable  attorney 
fees  in  any  necessary  litigation  or  matter  requiring 
legal  advice  or  counsel."  Hiirs  Ann.  Laws,  §  1178. 
That  the  action  against  Muldrick  was  necessary  is  evi- 
dent from  his  declaration  that  he  was  not  indebted  to 
the  estate,  and  this  statement  is  made  more  emphatic 
by  his  verified  answer  to  the  effect  that  the  estate  was 
indebted  to  him  in  the  sum  of  $2,989.64.  The  admin- 
istrator, however,  could  not,  under  this  statute,  bind 
the  estate  to  pay  for  the  services  of  an  attorney  any 
more  than  they  were  reasonably  worth,  for  the  rule 
appears  to  be  pretty  well  settled  that  a  person  acting 
in  a  representative  capacity  cannot  create  a  charge 
against  the  estate  over  which  he  has  control,  except 
as  specially  authorized  by  statute,  or  to  reimburse 
himself  for  moneys  necessarily  expended  in  protecting 
the  propel ty  intrusted  to  him:  Weaver  v.  Van  Akin , 
71  Mich.  69  (38  N.  W.  677);  Noyes  v.  Blakeman,  6  N. 
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Y.  567.  The  contract  entered  into  with  Williams  is, 
in  effect,  to  pay  him  what  his  services  were  reasonably 
worth,  and,  being  contingent  upon  a  recovery,  the 
question  to  be  considered  is  whether  the  allowance  by 
the  circuit  court  fills  the  measure  of  the  contract. 

In  taking  the  deposition  of  Hon.  H.  H.  Northup, 
county  judge  of  Multnomah  County,  upon  that  subject, 
the  following  question  was  propounded:  ^'  In  case  the 
fee  was  contingent,  what,  in  your  judgment,  would  be 
a  reasonable  charge  ?''  To  which  he  answered:  ''  It  is 
usual,  where  the  fee  is  contingent,  for  the  parties  to 
agree  upon  the  amount  to  be  paid.  If,  however,  it 
was  the  understanding  that  no  fee  was  to  be  paid  un- 
less  the  plaintiff  in  the  suit  was  successful,  and  no 
price  was  stipulated  to  be  paid,  I  would  say  that 
$1,500  or  $2,000  would  be  reasonable."  Further  tes- 
tifying, this  witness  says:  "Of  course,  it  is  not  possible 
for  me  to  answer  as  definitely  as  I  would  like  to.  If 
the  attorney  was  required  to  visit  different  localities, 
remote  from  his  residence  and  place  of  business,  and 
was  required  to  pay  his  own  expenses,  of  course  that 
would  add  to  the  charge  that  he  should  make,  and  the 
amount  he  was  to  be  paid.  If  the  understanding  was 
that  he  was  to  receive  no  compensation  unless  re- 
covery was  had,  and  he  was  to  be  well  paid  in  case  of 
recovery,  and  a  recovery  of  $10,000  was  had,  I  don't 
know  that  $2,500  would  be  an  excessive  fee;  but  I 
think  that  $2,000  would  be  a  fair  compensation.  If 
the  estate  was  before  me,  I  would  settle  the  claim  at 
$2,000  rather  than  $2,500."  This  witness  is  corrobo- 
rated by  the  testimony  of  John   F.  Caples,  W.  W. 
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Thayer,  ex  chief  justice  of  this  court,  attorneys  of  the 
City  of  Portland,  and  also  by  J.  C.  Moreland,  ex  county 
judge  of  Multnomah  County;  John  J.  Balleray  and 
James  A.  Fee,  ex-circuit  judges,  and  by  M.  Dustin  and 
T.  J.  Hailey,  the  latter  of  whom  say  that  the  fees  of  an 
attorney  in  the  eastern  part  of  this  state  are  greater 
than  in  the  City  of  Portland,  and  that  $2,500  is  not  an 
unreasonable  sum  to  be  paid  for  the  services  rendered. 
In  view  of  this  evidence,  we  think  the  circuit  and 
county  courts  are  in  error  in  fixing  the  compensation 
for  the  services  performed  in  the  trial  of  said  action. 
It  is  true,  the  action  was  not  brought  to  recover  un- 
liquidated damages,  in  which  case  a  large  percentage 
of  the  amount  recovered  is  usually  demanded  as  attor- 
ney's fees;  but,  while  the  action  involved  the  recovery 
of  a  sum  that  could  be  reduced  to  a  mathematical  cer- 
tainty, this  amount  was  uncertain,  and  must  neces- 
sarily remain  so  until  Muldrick  submitted  in  evidence 
the  payment  he  had  made  on  account  of  the  money 
received  by  him. 

The  evidence  of  the  attorneys  called  as  experts  tends 
to  show  that  an  attorney  employed  to  settle  an  estate 
would  probably  become  more  conversant  with  the 
facts,  and  could  try  an  action  in  which  the  adminis- 
trator was  a  party,  cheaper  than  a  stranger  to  the  pro- 
ceedings; and,  this  being  so,  we  believe  that  the  sum 
of  $2,000  affords  a  reasonable  compensation  as  attor- 
ney's fees  for  the  trial  of  the  action  and  the  settlement 
of  the  estate.  "Where  several  counsel,"  says  Mr. 
Woerner  in  his  work  on  the  American  Law  of  Admin- 
istration (section  515),  "are  employed,  credit  should 
not  be  allowed  for  the  fees  of  more  than  one;"  citing 
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in  support  thereof  the  case  of  Crowder  r.  ShaMfordf 
35  Miss.  321,  in  which  it  appears  that,  competent 
counsel  having  been  retained  to  try  a  suit,  others  were 
thereupon  engaged  to  assist.  Handt,  J.,  rendering 
the  opinion  of  the  court,  says:  ''As  to  the  disallowance 
of  the  fees  paid  in  the  suits  against  Mrs.  Stokes,  it 
appears  that  the  fee  paid  one  counsel  was  allowed; 
and  there  appears  to  have  been  no  necessity  for  the 
employment  of  additional  counsel,  as  the  cases  were 
not  litigated.  The  claim  on  this  account  was,  there- 
fore, properly  rejected."  The  rule  thus  laid  down 
cannot  well  apply  where  different  attorneys  have  nec- 
essarily been  employed  to  perform  separate  parts  of 
the  service  demanded,  in  which  case  the  fees  would  be 
proportionally  greater  than  if  the  entire  service  was 
rendered  by  the  same  attorney.  In  view  of  this  rule, 
we  have  considered  the  sum  of  $2,000  as  a  reasonable 
compensation  for  the  whole  service,  and,  as  there  has 
been  paid  by  the  administrator  to  Parish  &  Cozad 
$25,  and  to  M.  Dustin  $150,  as  attorney's  fees,  the  re- 
mainder, or  $1,825,  is  deemed  a  reasonable  fee  for  the 
service  performed  by  Williams;  but,  having  received 
from  the  administrator  the  sum  of  $520  on  account 
thereof,  there  is  yet  due  him  the  further  sum  of 
$1,305.  This  is  in  addition  to  the  payments  of  $13 
and  $25,  respectively,  made  to  him  on  account  of  col- 
lections of  money  due  the  estate,  and  the  sum  of  $60 
on  account  of  his  expenses.  The  conclusion  we  have 
reached  renders  it  unnecessary  to  pass  upon  the  sum 
awarded  under  the  tenth  item,  which  is  embraced  in 
the  amount  herein  awarded.  The  decree,  in  so  far  as 
it  relates  to  the  attorney  fee  due  Thornton  Williams 
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and  the  amount  to  be  paid  to  ezecutriz,  will  therefore 
be  modified  in  accordance  with  this  opinion,  but  in  all 
other  respects  affirmed* 

MODIFISB. 
[Dtfelddd  At  PmDurroir,  JxOf  SI,  18B7.] 

I  81  WO  BURNS  V.  PAYNE. 

'•**    ^  («P*c.88<, 

QABinsHn  n  a  '*Pabtt"  to  ah  Acnoir  ih  a  JnsTioi'fl  Gonsr.— A  gir- 
nishee  may  appeal  from  a  Judgment  rendered  against  him  in  a  jnstioe^s 
court,  under  Hiirs  Ann.  Laws,  |  2117,  providing  that  '*  either  party 
may  appeal  from  a  judgment  given  in  a  justice's  courts"  and  sections 
152  and  163-170,  providing  that  a  plaintiff  may  obtain  a  personal  judg> 
ment  against  a  garnishee:  Com  v.  Noyea,  16  Or.  829,  and  Smith  v.  Oot^ 
rod,  23  Or.  206,  applied. 

From  Baker:  Robbbt  Eakik,  Judge. 

Action  by  J.  R.  Burns  against  Charles  H.  Payne 

and  David  Eccles,  garnishee.     From  a  judgment  for 

Eccles,  plaintiff  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
John  Bruce  Messick  and  Wm.  H.  Pachwood^  Jr.,  with  an 
oral  argument  by  Mr.  Messick. 

For  respondent  there  was  a  brief  over  the  signa- 
ture of  Johns  &  Smith. 

Opinion  by  Mr.  Justice  Wolverton. 

An  action  was  commenced  in  the  Justice's  Court 
for  District  No.  1,  Baker  County,  Oregon,  by  J.  R. 
Burns  against  Payne,  the  defendant,  and  a  writ  of 
attachment  issued  September  19,  1896.  Thereupon 
the  writ  and  a  notice  of  garnishment  was  served  upon 
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David  Eeclei,  and,  hit  return  thereto  not  proving  sat- 
isfactory to  plaintiff,  he  was  required  by  the  court  to 
appear  before  it  on  October  6,  1896,  and  answer  under 
oath  touching  his  liability  to  the  defendant.  Eccles 
appeared,  and  answered  the  allegations  and  interroga- 
tories  served  upon  him  by  plaintiff,  and  when  the 
issues  were  fully  joined  a  trial  was  had,  which  re- 
sulted, on  November  16,  1896,  in  a  judgment  in  favor 
of  the  plaintiff,  aend  against  Eccles,  for  the  sum  of 
$26.90  and  costs,  taxed  at  $14.26.  Prior  thereto,  to 
wit,  on  November  9,  judgment  had  been  rendered  in 
the  main  case  in  favor  of  the  plaintiff,  and  against 
Payne,  the  defendant,  for  the  sum  of  $32.24,  and 
$13.20  costs.  Eccles  appealed  to  the  circuit  court  from 
the  judgment  rendered  against  him  in  the  garnishee 
proceedings,  and  a  motion  was  there  filed  ip  dis- 
miss the  appeal,  based  upon  the  ground  that  no  appeal 
lies  from  the  judgment  of  a  justice *s  court  rendered 
against  the  garnishee  in  such  proceedings.  This  mo- 
tion was  overruled,  and,  a  trial  being  had,  the  judg- 
ment against  Eccles  was  reversed,  and  one  rendered 
against  the  plaintiff  for  costs  and  disbursements,  from 
which  he  appealed  to  this  court,  and  the  sole  question 
presented  is  the  one  which  arises  upon  said  motion  to 
dismiss  the  appeaL 

It  is  contended  that  the  statute  which  gives  an  ap- 
peal from  a  judgment  in  a  justice's  court  is  not  suffi- 
ciently comprehensive  in  its  terms  to  embrace  a  judg- 
ment rendered  in  a  garnishee  proceeding,  and  that  it 
was  the  intention  of  the  legislature  to  give  an  appeal 
from  a  judgment  in  the  main  case  only,  or  from  the  one 
which  determines  the  action,  and  no  other.     Section 
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2117  of  HiU's  Ann.  Laws  of  Oregon,  provides  that 
^'either  party  may  appeal  from  a  judgment  given  in  a 
justice's  court,  in  a  civil  action,  when  the  sum  in  con- 
troversy is  not  less  than  ten  dollars,"  etc.  It  will  be 
observed,  from  the  wording  of  this  statute,  that  it  is  a 
party  to  the  judgment  who  may  appeal,  not  a  party  to 
the  action;  but  it  may  be  conceded  that  a  party  to 
the  judgment  must  also  be  a  party  to  the  action  in 
order  to  entitle  him  to  the  remedy  here  prescribed. 
The  statute,  under  the  general  code  procedure,  has 
provided  a  ^remedy  by  attachment  and  garnishment, 
and,  in  case  where  the  garnishee  refuses  to  give  a  cer- 
tificate, or  if,  when  given,  it  proves  unsatisfactory  to 
the  plaintiff,  it  prescribes  a  mode  by  which  the  gar- 
nishee may  be  summoned  to  appear  and  answer  under 
oath  touching  his  liability  to  the  defendant,  or  for 
any  property  which  he  may  have  in  his  possession 
belonging  to  such  defendant  and  subject  to  garnish- 
ment. Allegations  and  interrogatories  may  be  served, 
and,  as  it  pertains  to  the  former,  it  has  been  settled 
that  it  is  essential  that  they  should  be  filed  and  served 
(Case  V.  Noyea,  16  Or.  329,  19  Pac.  104;  Smith  v.  Con^ 
rady  23  Or.  206,  31  Pac.  398),  and  the  garnishee  is  re- 
quired to  file  a  written  answer  thereto,  to  which  the 
plaintiff  may  reply,  thus  formulating  complete  issues 
between  the  plaintiff  and  the  garnishee  touching  his 
liability  to  the  defendant.  Upon  these  issues  trial  may 
be  had,  as  upon  ordinary  issues  of  fact  between  plain- 
tiff and  defendant,  and  judgment  rendered  against 
the  garnishee  and  in  favor  of  the  plaintiff,  with  the 
single  restriction  that  the  judgment  shall  not  be  for  a 
greater  amount  than  that  recovered  against  the  de- 
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fendant  in  the  action,  and  execution  may  issue  against 
the  garnishee  as  upon  ordinary  judgments.  See  Hill's 
Ann.  Laws,  §§  152, 163-170,  inclusive. 

It  has  also  been  determined  that  the  proceedings 
here  provided  for  are  at  law,  as  contradistinguished 
from  equity,  and  that  the  trial  and  manner  of  re- 
serving questions  for  review  in  the  appellate  court 
are  governed  by  the  rules  applicable  to  law  actions: 
KnowUs  V.  Herbert,  11  Or.  54  (4  Pac.  126);  Williams  v. 
GaUick,  11  Or.  337  (3  Pac.  469);  Case  v.  Noyes,  16  Or. 
329  (19  Pac.  104).  Mr.  Waples  says  that  the  pro- 
ceeding against  a  garnishee  '4s  a  judicial  cause  be- 
tween parties.  It  is  begun  by  a  summons,  or  its 
equivalent,  and  results  in  a  judgment  with  all  the 
other  characteristics  essential  to  a  lawsuit."  Waples 
on  Attachments,  par.  470.  The  proceeding,  it  is  true, 
is  ancillary  and  subsidiary  to  the  main  action,  and  is 
undoubtedly  dependent  for  its  utility  upon  the  final 
results  attained  in  that  action;  but  the  garnishment 
in  effect  subrogates  the  plaintiff  to  the  rights  of  the 
defendant  in  the  main  action,  and  empowers  him  to 
sue  the  defendant's  garnished  debtor.  He  takes  the 
shoes  and  asserts  the  rights  of  the  defendant  against 
the  garnishee.  "He  sues  for  property  or  credits  in 
his  own  name,  but  upon  the  cause  of  action  acquired 
by  such  legal  subrogation."  The  garnishee  is  a  party 
only  to  the  action  against  himself,  in  which  the  plain- 
tiff urges  the  right  of  the  principal  defendant  against 
him,  and  is  not  a  party  to  the  main  action.  See  Wap- 
les on  Attachments,  pars.  473-475,  477.  Strahan,  J., 
in  Case  v.  Noyes,  16  Or.  329  (19  Pac.  104),  says:  "The 
allegations  provided  by  the  code  are  designed  to  en- 
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able  the  plaintiff  to  bring  upon  the  record  the  cause 
of  action  which  the  original  defendant  had  against 
the  garnishee,  and  to  which  the  plaintiff  has  become 
subrogated  by  virtue  of  the  attachment."  So  that  we 
have  here  all  the  characteristics  of  a  distinct  action, 
though  subsidiary  to  the  main  case,  and  for  the  pur- 
poses of  trial  and  appeal  it  has  been  so  treated  in 
practice,  in  so  far  as  it  pertains  to  the  courts  of  gen- 
eral jurisdiction.  For  all  essential  purposes  the  pro- 
ceeding must  be  regarded  as  an  action,  and  such  it 
has  been  decided  to  be,  in  effect,  by  this  court  (Smith 
V.  Conrad,  23  Or.  206,  31  Pac.  398),  the  parties  to  it 
being  the  plaintiff  in  the  main  action,  suing  in  the 
right  of  the  defendant  and  the  garnishee;  and  that  it 
is  a  civil  action  no  one  will  dispute. 

The  jurisdiction  of  the  justice's  court  extends  to 
the  allowance  of  the  provisional  remedy  by  attach- 
ment in  like  cases  as  in  a  court  of  record:  Hill's 
Ann.  Laws,  §  2057.  For  the  mode  and  manner  of 
making  up  the  issues,  conducting  the  trial,  and  pro- 
curing judgment,  we  are  referred  by  the  Justice's 
Code  (Id.  §  2064)  to  the  Code  of  Civil  Procedure, 
whicli  establishes  and  comprehends  all  the  provis- 
ional remedies  known  to  the  statute,  and  provides  the 
manner  of  their  enforcement.  So  that  the  mode  of 
procedure  in  the  garnishment  proceedings  is  the  same, 
whether  prosecuted  in  the  justice's  court  or  in  a  court 
of  general  jurisdiction;  and,  if  a  proceeding  can  be 
regarded  as  an  action  in  the  latter  jurisdiction,  it 
must  be  so  regarded  in  the  former.  In  this  view  the 
garnishee,  against  whom  the  plaintiff  prevails  in  such 
proceedings,  is  "a  party  to  a  judgment  in  a  civil  ac- 
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tioa  in  a  justice's  court/'  within  the  meaning  of  the 
provision  allowing  appeals  from  such  judgments. 
This  appears  to  be  a  reasonable  interpretation  of 
those  sections  of  the  Justice's  Code  pertaining  to  the 
commencement  of  actions  in  justices'  courts,  the  al- 
lowance of  the  provisional  remedies,  and  the  remedy 
by  appeal,  and  in  consonance  with  the  intent  of  the 
legislature  in  adopting  the  code.  The  statute  is  cer- 
tainly broad  enough  to  comprehend  the  action  pro- 
moted by  the  garnishment,  as  well  as  the  action  in 
the  main  case.     The  judgment  of  the  court  below  will 

be  affirmed. 

▲nriBMBD. 


[Beeided  «l  Pmsumm  July  Si,  1887.] 

SMYTH  V.   NEAL. 

(tfFM.860.) 

1.  Watbbb— liOflfl  or  Apfbopriatiov.— A  landowner  who  makes  an  actual 
diversion  of  a  certain  qnantity  of  water,  and  gives  notice  of  an  in- 
tended appropriation  of  a  specific  amount,  is  entitled  to  a  reasonable 
time  within  which  to  make  an  actual  application  of  all  his  intended 
appropriation  to  the  contemplated  useful  purpose,  but  where  he  fails 
to  use  reasonable  diligence,  under  the  circumstances,  for  Uie  accom- 
plishment of  such  purpose  he  loses  his  initiative  or  inchoate  appropri- 
ation, or  so  much  thereof  as  he  fitils  to  utilize :  Nevada  DUeh  Omtpany 
V.  Bmn^  80  Or.  59,  applied. 

S.  iKSUTFidzircT  OF  EsTOPFSL. — Plaintiff;  by  making  fitvorable  represen. 
tations  to  defendant  of  the  desirability  of  his  neighborhood  for  settle- 
ment, and  by  discussing  methods  for  irrigation,  and  stating  that  he 
thought  the  supply  of  water  from  the  creek  was  sufficient  for  them 
both,  and  making  no  objection  to  his  use  of  water  therefrom,  is  not 
estopped  to  claim  a  superior  right  to  so  much  of  the  water  as  prior  to 
and  during  all  such  time  he  had  been  using  for  beneficial  purposes  to 
the  knowledge  of  defendant. 

From  Harney:  Mobtov  D.  Guffobd,  Judge. 
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Suit  by  Darius  H.  Smyth  against  John  H.  Neal  to 
enjoin  the  diversion  and  use  of  certain  waters.  De- 
fendant had  a  decree,  whereupon  plaintiff  appealed. 

Revbbsbd. 

For  appellant  there  was  a  brief  over  the  names  of 
Charles  A.  Sweek,  and  Cox,  Cotton,  Teal  &  Minor,  with 
oral  arguments  by  Mesara.  Sweek  and  Lewis  B.  Cox. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Thornton  Williams. 

Opinion  by  Mb.  Justice  Wolvbrton. 

This  suit  was  commenced  in  May,  1895,  to  restrain 
the  defendant  from  diverting  water  from  Smyth  Creek, 
in  Harney  County,  Oregon.  The  plaintiff  claims  a 
prior  appropriation  of  all  the  water  of  the  creek,  and 
seeks  to  have  his  claim  established  by  decree,  and  the 
defendant  permanently  enjoined  from  interfering  in 
any  manner  with  his  use  thereof.  The  defendant  con- 
cedes  that  plaintiff  is  entitled  to  some  use  thereof,  but 
claims  by  his  answer  an  appropriation  of  one  hundred 
and  fifty  inches  prior  in  time  and  superior  in  right  to 
that  of  plaintiff.  The  questions  presented  by  the 
briefs  and  at  the  argument  are:  (1)  What  is  the 
amount  of  plaintiff's  appropriation?  And  (2)  is  he 
estopped  to  question  any  appropriation  that  defendant 
may  have  acquired? 

In  May,  1873,  the  plaintiff  settled  upon  a  pre-emp- 
tion claim  consisting  of  the  southwest  quarter  of  the 
northwest  quarter  of  section  one,  the  southeast  quar- 
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ter  of  the  northeast  quarter  aud  the  east  half  of  the 
southeast  quarter  of  section  two,  township  twenty- 
nine  south,  range  thirty-three  east,  situate  in  Harney 
County,  Oregon,  and  subsequently  acquired  title  there- 
to from  the  general  government.  In  August,  1882,  he 
settled  upon  a  homestead  consisting  of  the  east  half  of 
the  northeast  quarter,  and  the  northeast  quarter  of  the 
southeast  quarter  of  section  eleven,  and  the  northwest 
quarter  of  the  southwest  quarter  of  section  twelve,  in 
the  same  township,  and  received  a  patent  therefor  in 
August,  1888.  Smyth  Creek  is  a  perennial  stream, 
flowing  in  its  natural  channel  in  a  northerly  direction 
through  the  northwest  quarter  of  the  southwest  quar- 
ter of  section  twelve,  and  the  southwest  quarter  of  the 
northwest  quarter  of  section  one.  In  1876  the  plaintiff 
constructed  a  dam  in  the  creek,  a  short  distance  north 
of  said  northeast  quarter  of  the  southwest  quarter  of 
section  twelve,  upon  the  premises  of  6.  C.  Smyth,  his 
father,  and  diverted  a  portion  of  the  water  by  means 
of  a  small  ditch,  carrying  it  upon  the  north  end  of  the 
east  half  of  the  northeast  quarter  of  section  eleven, 
thence  upon  and  through  his  pre-emption  claim.  In 
1883  or  1884  the  head  of  this  ditch  was  changed  to  a 
point  a  little  higher  up  on  the  stream,  but  the  amount 
of  the  diversion  was  not  increased.  It  is  impossible 
to  determine  from  the  evidence  the  quantity  of  water 
diverted  by  means  of  this  ditch,  but  it  is  probable  that 
not  more  than  half  the  stream  was  ever  so  diverted. 
The  plaintiff  utilized  water  from  Smyth  Creek  for  ir- 
rigating wild  grasses,  which  grow  in  suflScient  abund- 
ance to  be  cut  and  cured  for  hay,  ever  since  the  con- 
struction of  said  dam  and  ditch, — some  through  the 
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ditch  and  laterals  thereto,  and  some  by  damming  the 
main  stream  and  turning  it  into  old  channels,  and 
damming  these  again  and  conducting  it  upon  the 
meadows  then  covered  by  his  pre-emption,  and  by  the 
homestead  subsequently  acquired,  by  means  of  plow 
furrows  and  shallow  lateral  ditches,  so  constructed 
that  the  mower  could  be  run  over  them  without  great 
inconvenience. 

There  is  some  conflict  in  the  testimony  touching 
the  extent  of  these  meadow  lands.  The  plaintiff  says 
they  contain  from  one  hundred  and  thirty  to  one  hun- 
dred and  forty  acres;  the  defendant,  one  hundred  and 
ten;  while  other  witnesses  estimate  the  area  thereof  at 
not  more  than  eighty  or  ninety  acres.  From  the 
whole,  it  is  quite  probable  that  one  hundred  and 
twenty  acres  is  a  fair  estimate.  Besides  these  meadow 
lands,  plaintiff  early  began  the  cultivation  and  irriga- 
tion of  grain  and  garden  lands  which  theretofore  were 
arid  and  covered  with  sagebrush,  and  reduced  to  cul- 
tivation and  continuously  irrigated  for  a  number  of 
years  last  past,  according  to  his  statement,  about 
eighteen  acres, — fifteen  of  grain  and  three  of  garden. 
Other  witnesses  vary  in  their  estimates,  some  being 
higher  and  some  others  lower  than  the  plaintiff's,  but 
his  statement  we  believe  to  be  substantially  correct. 
From  plaintiff's  case  in  chief,  it  is  impossible  to 
gather  any  definite  idea  touching  the  quantity  of 
water  needed  or  required  for  the  irrigation  of  these 
lands.  The  defendant  has,  however,  cured  this  defect, 
and  from  his  testimony  we  are  able  to  arrive  at  a 
fairly  satisfactory  conclusion.  The  witness  Whiteside 
testifies  to  having  had  experience  in  the  use  of  water 
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for  the  irrigation  of  wild  meadow  lands,  and  says,  in 
effect,  that  one-half  inch  to  the  acre,  if  handliad 
economically,  would  be  sufficient  for  the  purpose. 
This  evidence  is  uncontradicted  and  unimpeached, 
and,  from  the  intelligence  of  the  witness,  must  be 
taken  as  a  fair  estimate.  For  the  eighteen  acres  of 
grain  and  garden  one  inch  to  the  acre  is  ample.  The 
parties  practically  agree  that  wild  grass  irrigation 
ends  about  the  middle  of  June.  The  defendant  so 
testifies,  and  the  plaintiff  fixes  that  time  in  a  proposi- 
tion contained  in  the  record  for  a  decree  to  be  entered 
in  his  favor,  but  grain  and  garden  lands  require 
Irrigation  for  a  much  longer  period.  It  seems  to  have 
been  a  conceded  proposition  that  the  use  of  water  for 
the  irrigation  of  these  wild  meadow  lands  was  for  a 
useful  purpose,  and  that  such  irrigation  was  necessary 
for  the  production  of  grass  in  sufficient  quantities  to 
be  gathered  and  cured  as  feed  for  stock.  The  plaintiff 
has  other  lands  capable  of  cultivation  and  irrigation 
from  Smyth  Creek,  but  during  all  the  time  since  his 
settlement  upon  his  pre-emption  and  homestead 
claims  he  has  not  utilized  any  water  for  the  irrigation 
thereof;  nor  do  we  understand  that  he  has  ever  made 
any  attempt  at  such  additional  use,  unless  the  con- 
struction of  his  new  dam  still  higher  up  on  the  stream 
in  1895,  and  the  partial  construction  of  a  ditch  from 
that  point,  may  be  construed  into  such  a  purpose. 
But  by  his  testimony  he  expressly  disclaims  any  pur- 
pose of  the  kind,  or  that  he  intended  thereby  to  in- 
crease his  previous  appropriations. 

1.     We  understand  that  where  a  party  has  made 
an  actual  diversion  of  a  specific  quantity  of  water,  and 


110  Smyth  v.  Neal.  [31  Or. 

perhaps  where  he  has  given  notice  of  an  intended  ap- 
propiation  of  a  specific  amount,  he  is  entitled  to  a 
reasonable  time  within  which  to  make  an  actual  ap- 
plication of  the  whole  of  his  intended  appropriation 
to  the  contemplated  useful  purpose,  using  reasonable 
diligence,  under  the  circumstances,  for  the  accomplish- 
ment of  such  purpose,  but  that  where  he  fails  in  such 
diligence  he  loses  his  initiative  or  inchoate  appropria- 
tion, or  so  much  thereof  as  he  fails  to  put  to  a  use- 
ful or  needful  purpose:  Nevada  Ditch  Company  v.  Ben- 
nett, 30  Or.  59  (45  Pac.  472),  and  cases  there  cited. 
Plaintiff  produced  a  notice  at  the  trial,  which  appears 
to  have  been  filed  in  the  county  clerk's  office  in  1882, 
whereby  he  claimed  an  appropriation  of  two  hundred 
inches  of  the  water  of  this  stream  for  agricultural 
purposes,  but  has  made  no  additional  or  other  use  of 
the  water  than  he  had  made  prior  to  that  date,  and 
can  now  claim  nothing  by  reason  of  such  notice. 
Under  the  conditions  here  ascertained  and  deter- 
mined, and  the  law  applicable  thereto,  we  conclude 
that  plaintiff  has  acquired  a  completed  prior  appro- 
priation of  seventy-five  inches  of  water  from  Smyth 
Creek  for  and  during  the  spring  months,  and  until 
June  15,  and  eighteen  inches  thereafter. 

2.  But  it  is  contended  that  he  is  estopped  to  assert 
this  right  by  his  acts  and  demeanor  towards  the  de- 
fendant while  he  was  reducing  his  lands  to  cultiva- 
tion, and  using  water  from  the  same  stream  for  the 
purpose  of  their  irrigation.  The  defendant's  lands 
are  located  above  those  of  plaintiff,  as  it  respects 
Smyth  Creek.  He  settled  upon  a  pre-emption  in  1885, 
and  acquired  title  shortly  after,  and  then  settled  upon 
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4  homestead  tehich  adjoined  the  plaintiff's  lands,  and 
in  due  course  acquired  title  to  that.  Subsequently  he 
acquired  title  to  a  timber-culture  claim  and  other 
lands.  He  began  the  use  of  water  in  1886|  and  con- 
tinued such  use  for  irrigation  until  1895,  when  he  had 
in  cultivation  and  utilized,  for  the  production  of  tim- 
othy, alfalfa,  grain,  and  vegetables,  approximately  one 
hundred  acres.  He  also  utilized  water  for  the  produc- 
tion of  wild  grass  on  other  land,  the  acreage  of  which 
is  not  definitely  fixed.  Suffice  it  to  say  that  the  de- 
fendant has  made  some  appropriation  of  the  water  of 
Smyth  Creek,  the  quantity  whereof  we  will  not  now 
undertake  to  determine,  as  it  is  not  insisted  upon  by 
him,  unless  it  be  found  that  his  right  to  the  use  of 
such  water  is  superior  to  that  of  the  plaintiff.  Several 
years  before  the  defendant  settled  upon  Smyth  Creek, 
the  plaintiff  attracted  his  attention  to  the  locality  by  a 
favorable  representation  of  the  surroundings,  grass, 
water  supply,  etc;  and  in  September,  1895,  at  the  time 
he  settled  there,  the  plaintiff  accompanied  him  upon 
the  lands,  showed  him  the  lines  and  section  corners, 
and  discussed  to  some  extent  the  water  supply,  and 
was  present  or  had  direct  knowledge  touching  the  pur- 
chase by  defendant  of  a  prior  pre-emption  right,  or  of 
its  relinquishment  from  the  lands  upon  which  the  de- 
fendant then  located  his  pre-emption  and  upon  which 
he  began  the  diversion  and  use  of  water.  Plaintiff 
also  at  the  time  discussed  somewhat  with  the  defend- 
ant the  better  method  to  be  adopted,  by  which  irriga- 
tion would  be  advantageously  employed.  Thereafter 
plaintiff  had  full  and  complete  knowledge  of  the  val- 
uable and  extensive  improvements  the  defendant  was 
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making  upon  his  lands, — ^that  he  was  inclosing  and 
breaking  portions  of  them  up,  reducing  them  to  cul- 
tivation, seeding  them  to  alfalfa  and  timothy,  and 
planting  to  grain  and  garden,  and  was  constantly  em- 
ploying the  waters  of  Smyth  Creek  for  their  irriga- 
tion, as  well  as  for  the  irrigation  of  wild  grasses  for 
hay,  through  a  system  of  ditches  designed  especially 
for  advantageous  and  economic  use.  During  all  this 
time,  and  up  to  the  spring  of  1895,  the  plaintiff  made 
no  objections  to  the  defendant's  use  or  employment  of 
the  water,  and  upon  one  or  two  occasions  told  the  de- 
fendant that  he  thought  the  supply  by  means  of  the 
creek  was  ample  for  both.  In  1895,  however,  the  sup- 
ply in  large  part  failed,  so  that  there  was  not  sufficient 
water  for  the  needs  of  both  parties.  This  was  an 
unusual  condition,  and  precipitated  this  suit. 

Is  there  enough  in  all  this,  however,  to  constitute 
an  estoppel  in  defendant's  favor?  It  must  be  remem- 
bered that  the  plaintiff  was  also,  during  the  same 
period  of  time,  in  the  full  enjoyment  of  his  completed 
prior  appropriation,  of  which  the  defendant  was  all 
the  while  fully  cognizant.  In  Boggs  v.  Mining  Co.^  14 
Cal.  368,  it  was  said,  "There  must  be  some  degree  of 
turpitude  in  the  conduct  of  a  party  before  a  court  of 
equity  will  estop  him  from  the  assertion  of  his  title; 
the  effect  of  the  estoppel  being  to  forfeit  his  property 
and  transfer  its  enjoyment  to  another."  These  ele- 
ments must  concur,  to  constitute  the  estoppel  for 
which  defendant  contends,  viz.:  He  must  have  been 
destitute  of  knowledge  of  his  own  legal  rights,  and  of 
the  means  of  acquiring  such  knowledge;  the  plain- 
tiff must  have  made  some  admission  or  done  some  act 
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with  the  intention  of  influencing  the  conduct  of  the 
defendant,  or  which  he  had  reason  to  believe  or  the 
necessary  tendency  of  which  would  be  to  so  influence 
him,  inconsistent  with  the  assertion  of  title  in  himself; 
that  the  defendant  has  acted  upon  or  been  influenced 
by  such  demeanor;  and  that  he  will  now  be  preju- 
diced by  allowing  the  effect  of  such  acts  or  admissions 
to  be  controverted:  Lux  v.  Haggin,  69  Cal.  255,  266 
(10  Pac.  674);  Anaheim  Water  Co.  v.  Semi-Tropic  Water 
Co.,  64  Cal.  185,  194,  195,  (30  Pac.  623.)  The  admis- 
sions,  if  they  may  be  so  termed,  and  conduct  of  the 
plaintiff,  by  which  defendant  claims  to  have  been  in- 
fluenced to  settle  upon  Smyth  Creek,  and  his  admis- 
sions, conduct,  and  demeanor  during  all  the  time 
between  1885  and  1895,  were  not  calculated  to  delude 
or  mislead  the  defendant,  who  had  not  only  full  cog- 
nizance of  his  own  rights,  but  also  had  knowledge  that 
plaintiff  had  been,  anterior  to  his  settlement,  and  was 
during  all  said  time,  employing  a  portion  of  the 
water  of  the  stream  for  beneficial  purposes.  Plain- 
tiff's demeanor  was  not  inconsistent  with  truth  and 
fair  dealing,  and  there  is  no  estoppel  in  the  premises 
upon  which  defendant  may  depend.  When  the  short- 
age in  water  occurred,  in  1895,  it  is  probable  that  de- 
fendant interfered  somewhat  with  plaintiff's  prior  ap- 
propiation;  but  it  is  not  altogether  clear  that  plaintiff 
is  without  fault  in  the  matter,  and  for  this  reason  the 
costs  of  the  suit  ought  to  be  divided.  The  decree  will 
therefore  be  that  plaintiff's  prior  appropriation  be  es- 
tablished in  accordance  with  this  opinion,  that  he 
recover  his  costs  in  this  court  upon  the  appeal,  and 
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that  the  defendant  recover  his  costs  in  the  court 
below. 

Bbybbsxd. 


(Deelded  at  PvDLnoiv  Jnlj  81,  IMV.] 

tILifl  CROSSEN  V.  MURPHY. 

\m    221  (49  PM.  858.) 

I  36    iM 

RnoiiBioir  of  Coxttbact  fob  Fraud— Tbvdxr.— It  Is  a  rale  of  almost  an!- 
yenal  application  that  where  a  deftranded  party  elects  to  reaolDd  a  sale 
or  other  contract  he  must  annul  it  as  a  whole,  and  most  return  the 
consideration  received,  so  that  the  parties  may  be  again,  as  far  as  pos- 
sible, on  an  even  footing:  Fnnk  y.  Thomas,  20  Or.  at  page  271,  ap- 
proyed. 

Bquitt— Rbbcissioh— Tbvdbb  of  Gonsidsbation.— In  a  suit  in  equity  to 
rescind  a  contract  voidable  for  fhiud  it  is  not  necessary  for  the  plaintiff 
to  return,  or  offer  to  return,  before  suit  the  consideration  received,  bat 
it  is  enough  if  he  deposits  it  in  court. 

Law  AcrroN  Based  on  Rbscission— Tkvdbb.— In  a  law  action,  based  on 
a  rescission  of  a  contract  consummated  through  ftaud,  the  complaint 
must  allege  that  the  consideration  has  been  restored,  or  that  plaintiff 
is  willing  to  restore. 

Ikfbbbnob  of  Affibmancb— Dblat.— The  commencement  of  a  suit  to 
rescind  a  contract  of  sale,  voidable  for  fraud,  three  weeks  after  the 
vendor  discovered  the  fraud,  is  not  such  an  unreasonable  delay  as  to 
warrant  the  inference  of  an  affirmance  of  the  agreement  on  his  part. 

Rbbcissioh  of  Fbaudulbnt  Salb. —  Plaintiff  was  in  the  retail  businees 
with  a  partner,  in  whose  name  the  lease  of  the  building  was  made  out. 
The  partner,  by  collusion  with  members  of  a  mercantile  company, 
sold  them  his  interest  and  transferred  to  them  the  lease.  They  there- 
upon gave  plaintiff  four  days*  notice  to  vacate  the  premises,  and  offered 
to  buy  his  interest  in  the  business,  giving  in  part  payment  certain 
notes,  representing  them  as  first  class  paper,  and  also  offered  to  em- 
ploy him  as  clerk  until  the  balance  of  the  purchase  price  should  be 
paid.  Plaintiff  accepted,  and  the  contract  was  executed,  but  he  was 
almost  immediately  discharged,  and  the  notes  proved  to  be  worthless. 
Held,  that  the  circumstances  justified  a  rescission  of  contract  for 
fraud. 

Equitt  JuBiSDicTioir.— a  court  of  equity  which  has  jurisdiction  of  a  cause 
at  its  inception  does  not  lose  it  because  prior  to  the  decree  the  situation 
is  so  changed  by  the  acts  of  the  defendants  as  to  render  it  possible  for 
a  court  of  law  to  grant  the  same  relief.  Equity  in  such  a  case  will  ad. 
jost  the  entire  matter  and  do  justice  to  all  parties. 
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From  Baker:  Robbbt  Eakin,  Jadge. 

This  is  a  salt  by  Edward  E.  Crossen  against  Wil- 
liam Murphy,  J.  W.  Stuchell,  G.  Henderson,  and  the 
Harrisburg  Mercantile  Company  to  rescind  a  contract 
for  the  sale  and  delivery  of  a  quantity  of  merchandise. 
The  facts  are  that  on  December  24,  1895,  plaintiff 
and  defendant  Murphy  entered  into  an  agreement  by 
the  terms  of  which  they  became  equal  partners  in 
conducting  a  clothing  and  furnishing  store  at  Baker 
City,  Oregon;  but,  the  business  not  proving  profit- 
able, they,  on  April  28,  1896,  entered  into  separate 
coirtracts  with  the  defendant,  the  Harrisburg  Mercan- 
tile Company,  a  corporation,  for  the  sale  and  delivery 
of  their  respective  interests  in  the  merchandise  then 
on  hand,  the  memorandum  executed  by  the  plaintiff 
stipulating  that  he  was  to  transfer  an  undivided  one- 
half  of  the  stock  at  90  per  cent  of  the  cost  thereof, 
and  in  consideration  therefor  the  purchaser  agreed 
to  deliver  to  him  the  promissory  note  of  L.  B.  Green, 
0.  Green,  and  F.  E.  Green  for  $200,  of  J.  R.  Cart- 
wright  for  $677,  and  of  W.  W.  Briggs  for  |77,  to  pay 
one-half  of  the  firm  debts,  and  the  remainder  of  the 
purchase  price  in  cash  within  sixty  days,  and  also  to 
employ  plaintiff  as  long  as  there  should  be  work  for 
him  to  do,  or  until  the  balance  due  him  was  paid. 
An  invoice  of  plaintiff's  interest  in  the  stock  of  goods 
having  been  made,  on  the  basis  agreed  upon,  the 
value  thereof,  including  his  interest  in  the  store  fix- 
tures, was  ascetained  to  be  91,930.57;  insurance  policy, 
112.47;  miscellaneous  items,  96.80;  cash  paid  by  the 
firm  of  MurpbjT  &  Crossen,  915;  and  services  rendered 
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by  the  plaintiff  as  clerk,  $44.24;  making  a  total  credit 
of  $2,009.08.  The  promissory  notes  mentioned  in  the 
agreement  having  been  indorsed  "without  recourse," 
and  delivered  to  the  plaintiff,  he  was  charged  on  the 
book  of  the  corporation  with  the  amount  of  the  notes, 
including  interest,  $964;  one-half  of  the  firm  debts, 
$933.28;  and  cash  and  goods  from  the  store,  $92.55; 
making  the  total  amount  so  charged,  $1,989.83,  and 
leaving  a  balance  due  the  plaintiff  of  $19.25,  which 
was  paid  to  him  on  June  2,  1896,  and  he  was  there- 
upon discharged,  the  corporation  taking  the  following 
receipt  as  evidence  of  settlement:  "Baker  City,  June 
2,  1896.  Received  from  H.  &  S.  Trading  Co.,  in  full 
for  all  accounts,  nineteen  and  twenty-five  one  hun- 
dredth dollars.  $19.25.  Edward  E.  Crossen."  Plain- 
tiff, without  the  knowledge  or  consent  of  the  Harris- 
burg  Mercantile  Company,  erased  from  each  of  said 
notes  the  words  "without  recourse,"  and  on  September 
and  October  1,  1896,  upon  the  maturity  of  the  Cart- 
wright  and  Green  notes,  respectively,  he  caused  them 
to  be  protested  for  nonpayment. 

It  is  alleged  in  the  complaint  that  Murphy  and  the 
defendants  Stuchell  and  Henderson,  as  president  and 
secretary,  respectively,  and  acting  as  agents  of  the 
Harrisburg  Mercantile  Company,  entered  into  a  con- 
spiracy to  compel  plaintiff  to  dispose  of  his  interest  in 
the  merchandise  at  a  sacrifice,  and  to  defraud  the 
creditors  of  the  firm  of  Murphy  &  Crossen,  in  pur- 
suance of  which  Murphy,  without  plaintiff's  knowl- 
edge or  consent,  transferred  his  interest  in  the  stock 
of  goods,  and,  the  lease  of  the  building  occupied  by 
them  having  been  taken  in  his  name,  transferred  that 
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also,  to  the  Harrisburg  Mercantile  Company,  on  ob- 
taining which  the  agents  thereof  notified  plaintiff  to 
vacate  the  said  building  within  four  days;  and,  being 
unable  to  procure  another  building,  he  was  compelled 
to  sell  and  did  sell  and  transfer  his  interest  in  the 
stock  of  goods  at  a  loss;  that  Murphy,  being  ac- 
quainted with  Stuchell  and  Henderson,  assured  plain- 
tiff that  any  statements  made  by  them  could  be  relied 
upon,  and  that  they  falsely  represented  to  plaintiff 
that  each  of  said  notes  was  first-class  bankable  paper, 
and  the  makers  thereof  solvent  and  able  to  pay  the 
same;  and,  being  ignorant  of  their  financial  condition, 
and  relying  upon  these  representations,  he  was  in- 
duced to  and  did  accept  an  assignment  of  these  notes 
as  security  for  the  payment  of  the  amount  so  due  on 
the  purchase  of  the  merchandise;  that  such  represen- 
tations were  false;  that  the  said  notes  are  wholly 
worthless  and  of  no  value  whatever,  and  that  the 
makers  are,  and  each  of  them  is,  insolvent,  which 
facts  were  well  known  by  the  said  defendants;  that 
the  Harrisburg  Mercantile  Company,  notwithstanding 
its  agreement  to  that  effect,  had  failed,  neglected,  and 
refused  to  pay  any  of  the  firm  debts,  and  plaintiff  was 
being  pressed  by  the  creditors  for  a  settlement  of  the 
same.  Issue  having  been  joined,  the  cause  was  re- 
ferred, and,  upon  the  evidence  being  reported,  the 
court  found  therefrom  that  said  representations  were 
false,  that  the  plaintiff  relied  thereon,  and  that  he  ac- 
cepted said  notes  as  payment  in  ignorance  of  the  fact 
that  they  had  been  indorsed  "without  recourse." 
And  the  court,  having  further  found  that  they  were  to 
be  indorsed  in  such  manner  as  to  render  the  mercan- 
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tile  company  liable  in  case  the  makers  thereof  made 

default  in  their  payment,  rendered  a  decree  awarding 

plaintiff  $964,  the  amount  of  aaid  notes,  from  which 

the  defendants  appeaL 

Affibmbd. 

For  appellant  there  was  a  brief  oyer  the  names  of 
Martin  Luther  Olmstead  and  /.  D.  Slater,  with  an  oral 
argument  by  Mr.  Olmstead, 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Thomas  H.  Crawford. 

Mr.  Chief  Justice  Moore,  after  making  the  fore- 
going statement,  delivered  the  opinion  of  the  court. 

It  is  contended  by  counsel  for  defendants  that  they 
should  be  placed  in  statu  quo,  as  a  condition  precedent 
to  the  right  to  maintain  a  suit  to  rescind  the  contract, 
and  that  the  complaint  is  fatally  defective  because  it 
fails  to  allege  a  return  or  tender  of  the  notes  in  ques- 
tion. A  party  to  a  contract,  defrauded  by  the  other 
party  thereto,  may  avoid  the  terms  of,  and  rescind,  the 
agreement;  but,  if  he  elects  to  do  so,  he  must  annul  it 
as  a  whole,  for  he  cannot  be  permitted  to  treat  it  as 
valid  in  part  and  bad  in  some  particulars:  Perley  v. 
Bakhy  23  Pick.  283  (34  Am.  Dec.  56);  Hoffman  v.  King, 
70  Wis.  372  (36  N.  W.  25);  Higham  v.  Harris,  108  Ind. 
246  (8  N.  E.  255);  Coolidge  v.  Brigham,  1  Mete.  (Mass.) 
547;  Bohall  v.  Diller,  41  Cal.  532;  Purdy  v.  Bullard,  41 
Cal.  444.  "It  is  a  general  rule,"  says  Bean,  J.,  in 
Frink  v.  Thomas,  20  Or.  265  (12  L.  R.  A.  239,  25  Pac. 
717),  "that  in  order  to  disafl&rm  a  contract,  and  entitle 
a  party  to  the  rights  resulting  therefrom,  the  rescind- 
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ing  party  must  put  the  other  in  statu  qtu>.  He  must 
account  to  the  other  for  any  money  paid  in  part  per- 
formance of  the  contract."  The  rule  is  universal  that 
to  entitle  a  party  of  lawful  age,  who  is  mentally  re- 
sponsible, to  rescind  a  contract  which  he  has  been  in- 
duced to  enter  into  by  the  false  or  fraudulent  repre- 
sentations or  evil  devices  of  the  other  party  to  the 
agreement,  he  must,  if  possible,  place  the  defrauding 
party  in  statu  quo,  by  restoring  everything  of  value  he 
may  have  received  as  a  consideration  for  the  contract, 
and  that  a  negotiable  promissory  note  executed  by  a 
stranger,  though  insolvent,  furnishes  no  exception; 
nor  can  the  party  seeking  the  rescission  excuse  his 
neglect  in  failing  to  return  it  by  showing  that  it  was 
worthless,  by  reason  of  the  maker's  insolvency,  for 
such  an  instrument  may  possess  some  value  to  the 
party  who  put  it  into  circulation:  Spencer  v.  St.  Clair, 
57  N.  H.  9;  Evans  v.  Oale,  21  N.  H.  240;  Whitcomb  v. 
Denio,  52  Vt.  382.  It  has  been  held,  however,  that  if 
the  defrauded  party  has  accepted  the  vendee's  own 
notes  in  consideration  of  the  execution  of  a  voidable 
contract,  he  is  under  no  legal  obligation  to  return 
them  as  a  condition  precedent  to  the  right  of  rescind- 
ing the  agreement,  but  may  maintain  trover  for  the 
goods  and  chattels,  the  possession  of  which  he  has 
surrendered,  without  any  previous  demand  therefor, 
and  also  defer  the  delivery  of  the  notes  until  the  trial, 
when  they  may  be  given  up  to  be  canceled  upon  the 
rendition  of  the  judgment:  Thurston  v.  Blanchard,  33 
Am.  Dec.  700;  Ryan  v.  Brant,  42  111.  78;  Nichols  v. 
Michael,  23  N.  Y.  264  (80  Am.  Dec.  259).  The  reason 
usually  assigned  for  the  existence  of  this  rule  is  that 
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the  moment  the  injured  party  elects  to  rescind  the 
contract  the  promissory  notes  in  his  possession,  which 
have  been  given  by  the  defrauding  party,  ipso  facto 
become  entirely  worthless,  and,  having  been  rendered 
valueless  by  a  failure  of  the  title  to  the  property  upon 
the  faith  of  which  they  were  executed,  there  is  no 
necessity  for  returning  them;  but  this  principle  can 
have  no  application  to  the  notes  of  a  third  person 
which  may  have  been  accepted  as  the  consideration  of 
the  contract,  for  they  are  not  tainted  with  the  fraud, 
nor  affected  by  the  election  of  the  defrauded  party  to 
avoid  the  agreement,  but  might  be  enforced  against 
the  maker,  or  the  defrauding  party  may  consider  them 
of  some  value  notwithstanding  the  rescission. 

In  Su8on  V.  Hill,  18  R.  I.  212  (21  L.  R.  A.  206,  26 
Atl.  196),  Matteson,  C.  J.,  in  discussing  the  right  of  a 
vendor  to  withhold  the  consideration  of  a  contract 
until  an  action  at  law  to  rescind  it  had  been  deter- 
mined in  his  favor,  says:  "  It  has  been  held  that  in 
cases  in  which  the  vendor  has  received  from  the 
fraudulent  vendee  money  as  a  part  of  the  considera- 
tion, and  in  which  he  sues  in  trover  for  the  recovery 
of  pecuniary  damages  for  the  conversion  of  the  goods 
obtained  by  the  fraud,  he  may  retain  the  money,  and 
allow  it  to  go  in  reduction  of  the  damages  to  be  recov- 
ered: Warner  v.  Vainly^  13  R.  I.  483;  Ladd  v.  Moore,  3 
Sandf.  589.  So,  too,  it  has  been  held  in  numerous 
cases  in  which  the  plaintiffs  have  sued  in  trover  that 
when  the  fraudulent  vendee  has  given  his  note,  or 
even  the  note  or  other  obligation  of  a  third  person,  as 
the  consideration,  in  whole  or  in  part,  for  the  goods 
obtained,  it  is  not  necessary  for  the  vendor  to  return, 
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or  offer  to  return,  such  note  or  obligation  before  suit, 
but  that  it  Ib  enough  if  he  bring  it  into  court  to  be 
impounded  at  the  trial  for  the  benefit  or  protection  of 
the  vendee:  Duval  v.  Mowry,  6  R.  I.  479;  Thurston  v. 
Blanchard,  22  Pick.  18  (33  Am.  Dec.  700);  Frost  v. 
Lowry,  15  Ohio,  200;  Nellis  v.  Bradley,  1  Sandf.  560; 
Ladd  V.  Moore,  3  Sandf.  589;  Coghill  v.  Boring,  15  Cal. 
213."  Mr.  Chief  Justice  Ames,  in  Duval  v.  Movrry,  6  R. 
I.  479,  commenting  upon  the  same  principle,  says: 
"Such  a  condition  to  a  remedy  in  such  a  case  is 
wholly  unknown  in  courts  of  equity,  where  cases  of 
rescission  or  cancellation  of  contracts  on  the  ground 
of  fraud  usually  come;  the  court  deeming  it  quite  suf- 
ficient to  provide  that  justice  be  done  to  the  injurious 
as  well  as  to  the  injured  party  by  its  own  action: 
Adams  on  Equity,  71,  and  cases  cited.  No  good  rea- 
son can  be  given  why,  when  courts  of  law  deal  witli 
the  rescission  of  contracts  on  the  ground  of  fraud, 
they  should  not  do  so,  so  far  as  the  nature  of  their 
remedies  will  permit,  upon  the  same  footing  with 
courts  of  equity."  The  principle  promulgated  in  Sis- 
son  V.  Hill,  18  R.  L  212  (21  L.  R.  A.  206,  26  Atl.  196), 
may  well  be  questioned  when  applied  to  an  action  at 
law  in  which  the  plaintiff  deems  the  contract  re- 
scinded; and  no  doubt  the  correct  rule  is  announced 
in  a  note  to  the  case  of  Bryant  v.  Isburgh,  74  Am.  Dec. 
661,  in  which  the  compiler  says:  <<In  legal  actions, 
brought  as  though  the  contract  had  been  rescinded,  a 
complaint  which  does  not  allege  restoration,  or  an 
offer  to  restore,  does  not  state  a  cause  of  action:  Van 
Hew  V.  Johnson,  6  Thomp.  &  Co.  648;  Anthony  v.  Day, 
52  How.  Prac.  35.     •     •     •     In  a  suit  in  equity  for  a 
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decree  of  rescission,  the  complaint  need  not  allege  a 
tender  or  offer  to  perform:  Bloomer  v.  Waldron,  3  Hill, 
366;  HoytY.  JaqueSy  12Q  Mass.  286."*  The  maxim  that 
"he  who  seeks  equity  must  do  equity"  is  evidently 
not  violated  by  the  failure  of  the  plaintiff  in  a  suit  to 
rescind  a  contract  for  fraud  to  allege  a  restoration  of, 
or  an  offer  to  return,  the  consideration,  or  a  willing- 
ness even  to  do  so;  for  by  his  application  to  the  court 
for  equitable  redress  he  concedes  that  before  it  will  be 
awarded  he  must  do  equity,  which  will  compel  him  to 
account  for  everything  of  value  he  may  have  received, 
thereby  tacitly  inviting  the  court  to  protect  the  rights 
of  the  defendant  by  decreeing  a  restoration  in  consid- 
eration of  the  rescission.  This  method  would  permit 
a  vendor  who  had  been  defrauded,  but  who  was  un* 
able  to  restore  the  consideration,  to  institute  a  suit  to 
rescind  a  contract  voidable  for  fraud;  for  the  court 
could  do  equity  by  all  parties  by  decreeing  that  the 
amount  so  received  should  be  a  lien  upon  the  prop- 
erty in  favor  of  the  vendee.  In  the  case  at  bar  the 
plaintiff,  having  deposited  in  court  the  notes  in  ques- 
tion, did  all  that  was  required  of  him  in  an  equitable 
proceeding. 

It  is  contended  that  plaintiff,  by  erasing  the  words 
"  without  recourse  "  from  the  notes,  and  causing  them 
to  be  protested  for  nonpayment,  conclusively  shows 
that  he  elected  to  affirm  the  contract  after  his  discov- 
ery of  the  alleged  fraud.  It  will,  no  doubt,  be  admit- 
ted that  the  commencement  of  the  suit  manifests  an 
intention  to  rescind   the  contract;  and,  as  the  notes 

•Non.— With  the  case  of  SVmoii  y.  HiU,  21 L.  R.  A.  206,  ii  a  large  oollection  of 
antboritiee  on  the  neceasity  of  returning  consideration  before  bringing  replerin 
for  property  obtained  by  fraod.— Rkpobtxk. 
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were  not  protested  until  after  the  complaint  was  filed^ 
it  is  evident  that  the  plaintiff  elected  to  avoid  the 
terms  of  the  agreement  prior  to  the  protest  of  the 
notes.  The  evidence  fails  to  show  when  the  plaintiff 
discovered  the  alleged  fraud,  or  when  he  erased  Iho 
qualifying  words  of  the  indorsement  from  the  notes. 
If  this  erasure  were  made  after  the  suit  was  instituted, 
it  could  not  affect  the  election  to  rescind,  while,  if  it 
were  done  before  discovering  the  alleged  fraud,  no  in- 
ference could  be  deduced  therefrom  that  plaintiff  in- 
tended to  affirm  the  agreement  The  fraud  relied 
upon  as  a  basis  for  the  relief  demanded  consists  in 
part  in  the  alleged  false  representations  concerning 
the  solvency  of  the  makers  of  these  notes.  The  eras- 
ure made  by  the  plaintiff  did  not  increase  the  ability 
of  the  makers  to  meet  the  payment  of  their  respective 
obligations,  and,  this  being  so,  we  fail  to  see  how  the 
alteration  of  the  indorsements  evidences  «n  intention 
to  affirm  an  agreement.  The  plaintiff  was  discharged 
from  the  defendants'  employ  on  June  2,  1896,  about 
which  time  he  claims  to  have  diseovered  that  their 
representations  were  false;  and,  having  commenced 
this  suit  on  the  twenty-third  of  that  month,  it  cannot 
be  said  that  there  was  such  an  unreasonable  delay  as 
to  warrant  an  inference  of  an  affirmance  of  the  agree- 
ment. 

It  would  be  impossible  to  reconcile  the  testimony 
given  upon  the  merits  of  the  principal  question,  and 
hence  no  effort  will  be  made  in  that  direction.  Cros- 
sen  testifies  that  Murphy,  without  his  knowledge  or 
consent,  sold  and  transferred  his  interest  in  the  stock 
of  merchandise,  and  assigned  to  the  Harrisburg  Mer- 
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cantile  Company  the  lease  of  the  building  occupied  by 
them,  and  that  Stuchell  thereupon  notified  him  to  va- 
cate the  premises.  Murphy,  Stuchell,  and  Henderson 
contradict  this  witness  as  to  his  statement  of  want  of 
knowledge  of  the  sale  of  Murphy's  interest,  but  neither 
of  them  denies  that  he  was  notified  to  surrender  the 
building.  The  term  of  the  lease  to  Murphy  expired 
prior  to  the  sale  of  his  interest  in  the  merchandise, 
but  he  had  an  option  to  renew  it,  which  he  exercised, 
and  again  took  the  lease  in  his  own  name,  whereupon 
he  assigned  the  same  and  transferred  his  interest  in 
the  goods.  This  metlie  i  was,  no  doubt,  designed  and 
operated  to  compel  plaintiff  to  dispose  of  his  interest 
in  the  merchandise;  but,  having  been  offered  employ- 
ment by  the  Harrisburg  Mercantile  Company  upon  ac- 
quiring such  interest,  he  seems  to  have  had  confidence 
in  its  agents,  notwithstanding  their  notice  to  him  to 
vacate  the  premises.  While  plaintiff  might  possibly 
have  been  obliged  to  vacate  the  building  theretofore 
occupied  by  the  firm  of  Murphy  &  Crossen,  he  never- 
theless had  the  right  to  retain  the  assests  for  the  pur- 
pose of  winding  up  the  affairs  of  the  co-partnership: 
Marx  V.  Goodnough,  23  Or.  545  (32  Pac.  511);  Miller  v. 
Brigham,  50  Cal.  615.  "  Whenever  undue  advantage," 
says  Sherwood,  J.,  in  Bell  v.  Campbell,  123  Mo.  1  (45 
Am.  St.  Rep.  505,  25  S.  W.  362),  "  is  taken  of  a  party, 
'under  circumstances  which  mislead,  confuse,  or  dis- 
turb the  just  result  of  his  judgment,  and  thus  expose 
him  to  be  the  victim  of  the  artful,  the  importunate, 
and  the  cunning;  where  proper  time  is  not  allowed  to 
the  party  and  he  acts  im providently;  if  he  is  impor- 
tunately pressed;  if  those  in  whom  he  places  confi- 
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dence  make  use  of  strong  persuasions;  if  he  is  not  fully 
aware  of  the  consequences,  but  is  suddenly  drawn  in 
to  act;  if  he  is  not  permitted  to  consult  disinterested 
friends  or  counsel  before  he  is  called  upon  to  act  in 
circumstances  of  sudden  emergency  or  unexpected 
right  or  acquisition, — in  these  and  many  like  cases,  if 
there  has  been  great  inequality  in  the  bargain,  courts 
of  equity  will  assist  the  party  upon  the  ground  of 
fraud,  imposition,  or  unconscionable  advantage.'  *'  It 
is,  no  doubt,  true  that  plaintiff  was  offered  a  valuable 
consideration  for  his  stock  of  merchandise;  and,  if  he 
had  received  the  price  agreed  to  be  paid  therefor, 
there  could  not  have  been  any  inequality  in  the  bar- 
gain, and  a  court  of  equity  would  not  relieve  him  upon 
the  ground  of  unconscionable  advantage,  notwith- 
standing the  method  adopted  to  obtain  the  title. 

The  plaintiff  testifies  that  Murphy  was  acquainted 
with  Stuchell  and  Henderson,  and  that  he  assured 
him  that  any  statements  made  by  them  could  be 
relied  upon,  and  that  the  latter  represented  to  him 
that  the  makers  of  the  notes  in  question  were  solvent, 
that  these  instruments  were  valuable,  and  that  they 
could  be  cashed  at  any  bank  where  the  makers  were 
known,  and,  relying  upon  these  representations,  and 
being  ignorant  of  the  financial  condition  of  the 
makers,  and  not  having  time  to  make  any  inquiry 
concerning  the  same,  he  was  induced  to  and  did  ac- 
cept an  assignment  of  the  notes  under  an  agreement 
that  the  Harrisburg  Mercantile  Company  would  be- 
come liable  thereon  as  an  indorser  thereof.  All  this 
is  denied  by  Stuchell  and  Henderson,  but  they  admit 
saying  to  him  that  they  had  dealt  a  great  deal  with 
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Cartwright;  that  he  owned  considerable  property,  wa« 
^i^gAged  in  raising  hops,  and  they  considered  him  re- 
sponsible for  his  obligations;  that  they  did  not  know 
the  Greens,  but  relied  upon  Gartwright's  indorsement 
of  their  note;  that  Briggs  had  no  property,  but  that 
he  had  always  paid  his  debts,  and  they  believed  he 
would  discharge  this  obligation.  Groesen  further  tes- 
tifies that  the  notes  were  assigned  to  him  in  the 
evening,  after  the  invoice  of  the  goods  was  completed, 
and  that  he  did  not  notice  that  they  had  been  in- 
dorsed without  recourse.  Stuchell,  Murphy,  and  Hen- 
derson each  testify  that  the  indorsements  were  made 
in  the  presence  of  Crossen,  and  that  Stuchell  there- 
upon, in  his  hearing,  read  aloud  the  memorandum  on 
the  notes.  Crossen  denies  this,  and  he  is  indirectly 
corroborated  by  the  testimony  of  J.  W.  Rowlend,  a 
disinterested  witness,  who  assisted  in  making  the  in- 
voice, and  was  also  a  witness  to  the  contract  entered 
into  between  plaintiff  and  the  Harrisburg  Mercantile 
Company,  who  says  that  he  did  not  see  the  indorse- 
ment made  nor  hear  it  read,  and,  if  it  had  been  read, 
he  would  have  heard  it.  The  only  evidence  of  the  in- 
solvency of  the  makers  of  the  notes  in  question  is  the 
testimony  of  the  plaintiff  to  that  effect,  and  the  infer- 
ence thereof  deducible  from  the  protest  of  these  in- 
struments for  nonpayment.  One  thing  is  evident, 
however,  that  plaintiff  parted  with  his  title  to  his  in- 
terest in  the  merchandise  expecting  to  receive  the 
value  thereof,  but  in  this  he  has  been  disappointed. 
Nor  do  we  think  plaintiff  is  estopped  by  the  receipt 
given  by  him  in  settlement,  for  at  the  time  it  was 
executed  it  does  not  appear  that  he  was  aware  of  the 
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defendants'  conduct  of  which  he  complains.  It  ap- 
pears that  Murphy  obtained  in  cash  only  sixty  per 
cent,  of  the  invoice  price  for  his  interest,  while  Cros- 
sen  was  to  receive  ninety  per  cent,  for  his  share,  and 
this  fact  is  relied  upon  as  tending  to  show  that  a  price 
would  never  have  been  offered  Crossen  for  his  interest 
unless  the  notes  would  have  been  received  in  payment 
thereof.  This  is  probably  true;  but,  even  if  that  be 
so,  the  fact  remains  that  plaintiffs'  action  in  accepting 
the  offer  was  no  doubt  precipitated  by  the  notice  to 
vacate  the  premises  within  four  days,  and  by  the  offer 
of  the  defendants  to  furnish  him  employment  in  the 
store,  and  that  the  action  thus  brought  about  resulted 
in  the  consummation  of  an  agreement  by  which  plain- 
tiff parted  with  the  possession  of  his  goods  for  an  in- 
adequate consideration. 

As  hereinbefore  stated,  a  party  cannot,  as  a  rule, 
be  permitted  to  rescind  a  contract  in  part,  and  treat 
the  rest  of  it  as  valid.  In  this  case,  however,  the 
plaintiff  sought  relief  by  a  suit  to  rescind  the  entire 
contract,  in  which  a  receiver  was  appointed,  who  took 
possession  of  the  merchandise  in  question;  but  the  de- 
fendants, having  executed  an  undertaking  to  satisfy 
any  decree  that  might  be  rendered  against  them,  ob- 
tained the  discharge  of  that  officer  and  the  restoration 
of  the  goods,  which  they  proceeded  to  sell,  and  there- 
upon paid  the  debts  of  Murphy  &  Crossen  in  accord- 
ance with  their  agreement  so  to  do.  Most  of  the  goods 
having  been  disposed  of,  a  decree  rescinding  the  con- 
tract of  sale  became  impracticable,  in  view  of  which 
the  court  below  very  properly  adjusted  the  controversy 
by  decreeing  that  the  Harrisburg  Mercantile  Company 
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pay  to  plaintiff  the  sum  evidenced  by  said  notes  then 
on  deposit  in  court,  leaving  the  executed  part  of  the 
contract  undisturbed.  It  is  evident  that  a  court  of 
equity,  having  jurisdiction  of  a  cause  at  its  inception, 
does  not  lose  it  because  prior  to  the  decree  the  situa- 
tion is  so  changed  by  the  acts  of  the  defendants  as  to 
render  it  possible  for  a  court  of  law  to  grant  the  same 
relief.  The  conclusion  we  reach  on  the  facts  is  not 
free  from  doubt,  but  we  believe  the  plaintiff  has  shown 
such  a  course  of  conduct  on  the  part  of  the  defendants 
as  to  entitle  him  to  an  affirmance  of  the  decree,  and  it 

is  so  ordered. 

Affibmbd. 


I  [Decided  «t  Pbmdlron  July  n,  1807.] 

r  "^1  EATON  V.  McNeill. 

(49Pao.876.) 

Railboado— Fbncbs— IHJUBT  TO  Stock.— If  stock  enter  upon  a  raQwaj  at 
a  point  where  the  statute  requires  the  road  to  be  fenced,  and  are  in- 
jured by  a  moving  train,  the  company  will  be  liable  in  damages, 
regardless  of  whether  it  was  negligent;  but  if  stock  enter  on  the  right 
of  way  at  a  place  where  the  company  is  not  bound  to  fence,  and  are 
injured,  negligence  must  be  shown  to  justify  a  recovery:  Moiu  v. 
Southern  Pacific  RaUroad  Company,  18  Or.  885,  approved. 

From  Union:   Stephen  A.  Lowell,  Judos. 

This  is  an  action  by  A.  E.  Eaton  against  Edwin 
McNeill,  as  receiver  of  the  Oregon  Railway  and  Nav- 
igation Company,  to  recover  damages  for  the  loss  of 
certain  stock  claimed  to  have  been  killed  and  injured 
by  moving  trains  of  the  defendant,  and  for  other  in- 
juries to  property.  The  complaint  contains  seven 
counts,  but,  as  the  assignments  of  error  relate  to  the 
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fiecond  cause  of  action  alone,  no  further  reference 
need  be  made  to  the  others.  After  alleging  the  incor- 
poration of  the  railroad  company,  the  appointment  of 
the  defendant  as  receiver,  the  ownership  by  plaintiff 
of  certain  horses  and  mares,  the  complaint,  for  a  sec- 
ond cause  of  action,  avers  that  the  animals  in  ques- 
tion, without  the  fault  of  the  plaintiff,  strayed  upon 
the  track  of  the  railroad  operated  by  the  defendant  at 
a  point  about  one-fourth  of  a  mile  northwest  of  the 
Union  depot  in  Union  County,  and  were  killed  and 
injured  through  the  negligence  and  carelessness  of 
defendant's  agents  and  servants  in  the  operation  and 
management  of  his  locomotives  and  cars,  to  plaintiff's 
damage  in  the  sum  of  $210  in  aggregate,  and  that  the 
track  and  grounds  of  the  railroad  at  the  point  where 
the  animals  were  killed  and  injured  were  not  fenced 
as  required  by  law.  A  demurrer  to  this  cause  of  ac- 
tion on  the  ground  that  it  did  not  state  facts  sufKcient 
to  constitute  a  cause  of  action  being  overruled,  the  de- 
fendant answered,  denying  the  allegations  thereof, 
and  alleging  affirmatively  that  the  animals  in  ques- 
tion entered  upon  the  track  and  grounds  of  the  rail- 
road at  the  depot  or  station  grounds  of  Union  station. 
A  reply  being  filed,  a  trial  was  had,  resulting  in  a 
verdict  in  favor  of  plaintiff  for  the  sum  of  $85  upon 
this  cause  of  action,  and  defendant  appeals. 

Kb  VERSED. 

For  appellant  there  was  a  brief  over  the  names  of 
CoXy  Cotton,  Teal  &  Minor,  Joel  M.  Long  and  T%08.  W. 
Crawford,  with  an  oral  argument  by  Messrs.  Long  and 
Crawford. 
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For  respondent  there  was  a  brief  and  an  oral  argu* 
ment  by  Messrs.  J.  M.  Carroll  and  T.  H.  Marsh. 

Mr.  Justice  Bean,  after  stilting  the  facts,  deliv- 
ered the  opinion  of  the  court* 

The  record  contains  numerous  assignments  of 
error,  but  the  only  question  we  deem  it  necessary  to 
consider  is  as  to  whether  the  evidence  is  sufficient  to 
support  the  verdict.  This  question  arises  out  of  de- 
fendant's motion  for  nonsuit,  as  well  as  his  motion  for 
a  verdict  by  direction  of  the  court.  The  facts,  as  dis- 
closed by  the  testimony,  are  that  the  track  of  the  rail- 
road operated  by  defendant  runs  east  and  west  at 
Union  station,  and  that  there  is  a  fence  and  cattle 
guard  along  the  west  line  of  the  depot  grounds.  West 
of  this  line  the  track  passes  through  the  farm  of  Shaw, 
and  is  fenced  on  both  sides  as  required  by  law.  On 
the  morning  ef  the  second  of  May,  1895,  some  horses 
belonging  to  the  plaintiff  were  found  within  the  in- 
closed right  of  way  a  short  distance  west  of  the  cattle 
guard,  with  their  legs  broken  and  otherwise  badly  in- 
jured; but  there  was  no  evidence  whatever  upon  the 
part  of  the  plaintiff  as  to  how  they  got  there,  unless  it 
is  to  be  inferred  from  the  testimony  of  the  witness 
Shaw,  who  says  that  the  fence  inclosing  the  track  was 
down  near  where  the  injured  animals  were  found. 
But  the  failure  to  keep  the  fence  in  repair  is  not 
charged  as  a  ground  of  negligence  in  the  complaint; 
nor  is  there  any  evidence  tending  to  show  that  the 
stock  entered  at  that  point,  or  that  the  condition  of 
the  fence  was  due  to  the  negligence  of  the  defendant, 
or  was  the  proximate  cause  of  the  injury.    On  the  con- 
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trary,  the  evidence  for  the  plaintiff  is  to  the  effect  that, 
about  three  o'clock  of  the  day  before  the  injury,  the 
animals  in  question  were  driven  by  the  witness  Shaw 
from  near  his  place  to  a  point  about  one  mile  east  of 
the  depot,  on  the  public  highway  leading  from  the 
town  of  Union  to  the  station,  and,  in  returning  from 
that  point  to  the  place  where  they  were  found  injured, 
they  would  necessarily  be  compelled  to  pass  the  sta- 
tion; that  blood  and  hair  were  found  on  the  cattle 
guard  west  of  the  depot,  and  along  the  track  to  the 
place  where  the  injured  animals  were  found,  thus 
clearly  indicating  that,  on  their  return  from  the  place 
where  Shaw  left  them,  they  had  probably  become 
frightened  at  an  approaching  train,  and  ran  down  the 
track  from  the  depot  grounds  across  the  cattle  guard, 
and  into  a  bridge,  and  in  so  doing  had  been  injured. 
There  can  be  no  other  reasonable  inference  drawn 
from  the  plaintiff's  testimony.  It  is  conclusively 
shown  to  have  been  the  fact  by  the  uncontradicted 
and  unimpeached  testimony  of  the  trainmen  called  by 
the  defendant,  who  testified  that  at  two  o'clock  in  the 
morning,  as  the  train  approached  Union  station  from 
the  east,  they  discovered  a  band  of  horses  on  the  track 
a  short  distance  from  the  station  building,  and  be- 
tween it  and  the  switch  west  thereof;  that  the  animals 
became  frightened  at  the  approach  of  the  train,  and 
ran  west  along  the  track,  scrambling  through  the  cat- 
tle guard,  and  passed  out  of  sight;  that  they  stopped 
the  train,  and,  upon  again  moving  forward,  proceeded 
cautiously,  keeping  a  sharp  lookout;  that  a  short  dis- 
tance west  of  the  cattle  guard  they  found  four  of  the 
animals  in  a  bridge,  and  that  they  again  stopped  the 
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train  and  helped  them  out  This  is  all  the  evidence 
given  hy  either  party  showing  how  the  animals  came 
to  be  injured,  and  upon  these  facts  the  question  of  lia- 
bility depends. 

No  right  of  recovery  is  claimed  on  account  of  the 
negligence  of  the  agents  or  servants  of  defendant  in 
the  operation  and  management  of  trains,  but  it  is  pred- 
icated wholly  on  the  absence  of  a  fence  as  required 
by  statute;  and  we  are  clearly  of  the  opinion  that  no 
recovery  can  be  had  on  that  account,  because  it  ap- 
pears that  the  animals  went  upon  the  track  at  a  point 
where  the  defendant  was  not  required  to  fence.  The 
rule  is  unquestioned  that  if  the  stock  enter  upon  a 
railway  at  a  point  where  the  statute  requires  the  road 
to  be  fenced,  and  are  injured  or  killed  by  a  moving 
train,  the  railroad  company  will  be  liable  in  damages, 
whether  it  occurred  through  the  negligence  of  the 
company  or  not;  but,  if  they  enter  at  a  place  where 
the  law  does  not  require  the  company  to  fence,  a  dif- 
ferent rule  prevails,  and  before  a  recovery  can  be  had 
the  plaintiff  must  prove  that  the  killing  was  caused  by 
the  negligence  of  the  defendant:  Moaea  v.  Southern  Pa- 
cific Railroad  Company,  18  Or.  385  (23  Pac.  498);  RaiU 
road  Company  v.  Bullf  72  111.  537;  LouiaviUe,  etc.,  Rail- 
way  Company  v.  Goodbar,  102  Ind.  596  (2  N.  E.  337,* 
and  3  N.  E.  162);  Bremmer  v.  Oreen  Bay^  etc.,  Railroad 
Company,  61  Wis.  114  (20  N.  W.  687);  Peter «  v.  Stewart, 
72  Wis.  133  (39  N.  W.  380);  Baldwin  v.  St.  Louis,  etc., 
Railway  Company,  63   Iowa,  210  (18  N.  W.  884);   3 

•KOTB.— Wllb  the  report  of  thie  eaae  In  2  N.  K  887,  li  a  note  ftniiii**ti«g  and 
clusifyinff  A  large  number  of  aothorltles  on  the  UabiUty  of  railroad*  for  l^Jorlei  to 
animals,  where  the  road  U  not  fenced.— RiPORTUt. 
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Wood's  Railway  Law,  par.  419.  In  IxmisvilUj  etc.^ 
Railway  Company  v.  Ooodbar,  102  Ind.  596  (2  N.  E. 
337,  and  3  N.  E.  162),  Mr.  Justice  Elliott  says  that 
"it  is  the  place  of  entry  that  controls."  As  said  in 
Railway  Company  v.  Tretta,  96  Ind.  450:  "The  place  of 
entry  is  the  material  question.  This  is  the  ruling  in 
many  cases.  [Citing  a  number  of  cases.]  These  cases 
declare  that  if  the  place  where  the  animals  entered 
was  one  which  the  railroad  company  was  bound  to 
fence,  and  the  place  was  not  fenced,  the  company  is 
Uable,  although  the  place  where  the  animals  were 
killed  was  securely  fenced;  but,  if  the  animals  entered 
at  a  point  where  the  railroad  company  was  not  bound 
to  fence,  the  company  is  not  liable,  although  the  ani- 
mals were  killed  at  a  place  where  there  was  no  fence.'' 
The  evidence  of  the  case  at  bar  brings  it  clearly  within 
this  rule.  Under  the  statutes  and  decisions  of  this 
state,  a  railway  company  is  not  required  to  fence  its 
depot  grounds  or  railway  tracks  therein:  Moses  v. 
Southern  Pacific  Railroad  Company,  18  Or.  385  (23  Pac. 
498).  And  the  evidence  is  clear  that  the  animals  went 
upon  the  track  from  the  depot  grounds,  and,  this  be- 
ing so,  their  injuries  were  in  no  way  attributable  to 
the  absence  of  a  fence  required  by  the  statute. 

It  was  contended  to  some  extent  on  the  trial  that 
the  railroad  company  had  included  in  its  depot 
grounds  more  land  than  it  lawfully  had  a  right  to  do; 
but  this  question  is  wholly  immaterial  in  this  case, 
because  the  undisputed  evidence  shows  that  the  ani- 
mals went  upon  the  track  at  a  point  between  the  sta- 
tion building  and  the  west  switch,  and  there  is  no 
suggestion   that  such  point  is   not  within  the  depot 
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groundSi  whether  their  proper  limit  is  a  question  of 
law  or  fact  It  follows  that  the  judgment  of  the  court 
below  must  be  reversed,  and  the  cause  remanded  with 
directions  to  enter  nonsuit  in  favor  of  the  defendant 
as  to  the  second  cause  of  action  set  up  in  the  com- 
plainti  and  to  render  judgment  accordingly. 

Rbvebsed. 

[Decided  Augiut  2,  U97.] 

EISEN  V.  MULTNOMAH   COUNTY. 

(49P.iC.  ?».) 

1.  Liability  of  Conirrns  fob  Costs. — A  connty  is  not  liable  to  b  pavon 

who  has  been  tried  and  acquitted  on  a  criminal  charge  for  the  coeta 
and  disbursements  incurred  in  the  defense,  and  that  for  two  reasons: 
(1)  There  was  no  liability  at  common  law,  since  costs  were  unknown ; 
and  (2)  there  is  no  statute  conferring  the  right  to  recover  such  items, 
section  565  of  Hill's  Annotated  Laws  not  being  applicable  to  criminal 
actions.  This  section  refers  to  cases  where  a  public  corporation  sues 
or  is  sued  for  the  enforcement  of  property  rights. 

2.  Idkm.— Section  2361,  HilFs  Ann.  Laws,  which  proyides  that  coats  in 

criminal  actions  shall  be  paid  by  the  proper  county  to  the  person  ren* 
dering  the  services,  and  be  taxed  against  defendant  in  case  of  convic- 
tion, does  not  give  defendant  on  acquittal  a  claim  against  the  coanty« 
on  which  judgment  can  be  rendered  in  his  favor,  but  such  costs  aa 
were  incurred  in  enabling  him  to  make  his  defense  are  to  be  paid  by 
the  county  to  the  person  rendering  the  service. 

From  Multnomah:   Alfred  F.  Ssabs,  Judge. 

On  September  13,  1896,  Wm.  T.  Eisen  was  tried 
for  the  crime  of  manslaughter  and  acquitted,  in  the 
Circuit  Court  of  Multnomah  County,  and  subsequently 
filed  a  statement  of  certain  costs  and  disbursements 
which  he  claims  to  have  incurred  in  the  trial  of  such 
action,  and  moved  the  court  for  judgment  against  the 
county  therefor.  This  motion  was  denied,  whereupon 
his  claim  was  presented  to  the  county  court  for  allow- 
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ance,  and,  payment  being  refused,  this  action  was 
brought  to  recover  the  amount  thereof.  A  demurrer 
to  the  complaint  on  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  was  sus- 
tained by  the  court  below,  and  the  plaintiff  appeab. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Ralph  W.  WUbwr  and  Wihon  T.  Hume,  with  an  oral 
argument  by  Mr.  Wilbur  and  Mr.  John  H.  Hall. 

For  respondent  there  was  a  brief  over  the  names  of 
Ckero  M.  Idlemariy  Attorney-General,  and  Charles  F. 
Lord,  District  Attorney,  with  an  oral  argument  by  Mr. 
Thad.  S.  Potter,  Deputy  District  Attorney. 

Ms.  Justice  Bean,  after  stating  the  facts,  deliv- 
ered  the  opinion  of  the  court. 

1.  The  only  question  for  decision  is  whether  a 
judgment  can  be  awarded  against  the  county  for  costs 
and  disbursement. in  favor  of  a  defendant  who  has 
been  tried  and  acquitted  on  a  criminal  charge.  At 
common  law  costs,  as  such,  were  unknown,  and  it  is 
therefore  settled  doctrine  that  a  court  has  no  power  to 
award  them  in  favor  of  a  defendant  in  a  criminal  ac- 
tion unless  the  statute  has  expressly  conferred  it: 
4  Am.  and  Eng.  Enc.  Law  (1st  ed.),  323;  1  Bishop  on 
Criminal  Procedure,  §  1315;  Phillips  v.  Gaines,  131  U. 
B-  Append,  clxix.  This  rule  is  not  questioned  by  the 
plaintiff,  but  he  claims  that  section  565  of  the  Code  of 
Civil  Procedure  (Hiirs  Ann.  Laws),  which  provides  that 
'^in  all  actions  or  suits  prosecuted  or  defended  in  the 
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name  and  for  the  use  of  the  state,  or  any  county  or 
other  public  corporation  therein,  the  state  or  public 
corporation  shall  be  liable  for  and  may  recover  costs 
in  like  manner  and  with  like  effect  as  in  the  case  of 
natural  persons,"  makes  the  county  liable  for  costs  in 
a  criminal  action  upon  the  acquittal  of  a  defendant. 
But  this  section  is  a  part  of  the  Civil  Code,  and  evi- 
dently refers  to  costs  in  actions  or  suits  brought  by  or 
against  the  state  or  a  county  to  enforce  some  civil  or 
corporate  right,  and  not  to  a  criminal  prosecution 
instituted  by  the  state  in  its  sovereign  capacity  to 
punish  a  violation  of  some  public  law.  As  said  by 
Mr.  Chief  Justice  Ryan  in  Noyes  v.  State,  46  Wis.  252 
(1  N.  W.  2),  "There  is  a  broad  distinction  between 
the  status  of  a  state  instituting  a  prosecution  in  its 
sovereign  capacity  to  assert  its  sovereign  rights,  to 
enforce  its  public  laws,  or  to  protect  its  citizens,  and 
the  status  of  a  state  suing  to  enforce  mere  rights  of 
property,  as  a  private  person  might  do  in  like  case." 
It  is  to  the  latter  class  of  cases  the  statute  has  ref- 
erence. 

2.  The  only  provision  of  law  upon  the  subject  of 
costs  in  criminal  actions  is  section  2361,  Hill's  Ann. 
Laws,*  which  provides  that  they  shall  be  paid  to  the 
person  rendering  the  service  by  the  proper  county, 
and  taxed  against  the  defendant  in  case  of  a  convic- 
tion. By  this  and  other  provisions  of  the  statute  the 
several  counties  of  the  state  are  by  law  required  to 
pay  the   necessary  expenses  of  every  criminal  trial, 

*  Section  2861.  "The  oostfl  and  dlsbnnements  In  a  criminal  action  or  proceed. 
tag  are  i>aid  to  the  peison  rendering  the  Berrloe,  by  the  proper  county;  but  In  cave 
of  a  Judgment  of  conTlotion  such  oosts  and  dlsburaementi  must  be  taxed  agalnit 
the  defendant"—  Repobtsb. 
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but  such  payments  are  to  be  made  to  the  person  ren- 
dering the  service,  and  not  to  the  defendant.  He 
has,  or  can  have,  no  claim  against  the  county  upon 
which  a  judgment  can  be  rendered  in  his  favor,  but 
such  necessary  costs  and  disbursements  as  may  be  in- 
curred in  his  behalf  and  for  the  purpose  of  enabling 
him  to  make  his  defense  are  to  be  paid  by  the  county 
to  the  person  rendering  the  service,  the  same  as  other 
charges  against  the  county.     The  judgment  of  the 

court  below  is  therefore  affirmed. 

Affibmbb. 

[Decided  Uaj  1*  ^V!.] 

FALCONIO  V.  LARSEN. 

(48  P«c  7€8:  87  L.  S.  A  256.) 

1.  InoLTBircT—AssiGir ABILITY  OF  ▲  Pbifbrbid  Claim  fob  Laboksb's 

Wagxs.— The  preferential  claim  for  wages  of  laborers  given  by  the  act 
of  February  20, 1891,  (Laws,  1891,  p.  82)  is,  after  presentation,  assign- 
able, and,  when  assigned,  the  assignee  may  maintain  suit  thereon  in 
his  own  name :  The  Vietorian  Number  Two,  26  Or.  194,  applied.* 

2.  AssiGHiiEKT  OF  Chosx  IS  AcTiON.— The  fact  that  a  claim  for  wages  is 

sssigned  for  collection  only  does  not  destroy  ita  validity  or  affect  the 
right  of  the  holder  to  sue  in  his  own  name:  Roberts  v.  Parrith^  17  Or. 
583,  foUowed. 

S.  Attorkbys — GoicpBOMTSB  Pbhdivo  Suit.— Settlement  out  of  court  after 
an  action  is  brought^  if  made  without  the  knowledge  or  consent  of 
the  attorney  for  the  plaintiff,  is  to  be  viewed  with  suspicion,  es- 
pecially if  the  defendant  knew  of  a  contract  giving  the  attorney  super- 
visory control  over  the  distribution  of  the  collection. 

From  Multnomah:   E.  D.  Shattuck,  Judge. 

*Labobxb.— For  a  dlsensaion  of  what  classes  of  persons  are  Included  in  the 
tenu  "laborers"  and  ''employees,"  see  a  note  to  JohntUm  r,  BarrUU,  27  Or.  251  (50 
Am.  8L  Bep.  717.)  Subsequent  esses  on  the  subject  are  but  few:  In  Lewi$  v.  Fisher, 
<Md.)  26  L.  R.  A.  278.  It  was  decided  that  the  expression  *'  wages  or  salaries  to 
clerks,  nrvanti,  or  employees."  does  not  include  the  compensation  of  an  attorney 
foe  legal  lervicea.  In  New  York  It  has  been  lately  held  (Patmer  ▼.  Van  Sanivoord,  158 
K.  T.612, 88  L.  R.  A.  402)  that  a  person  employed  at  a  salary  by  a  manufacturing 
co-iapany  to  travel  among  its  customers,  to  fix  and  set  up,  pack,  unpack,  and  ship 
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The  purpose  of  this  action  is  to  establish  ninety- 
eight  different  and  distinct  claims,  ranging  in  amount 
from  $1.25-  to  $100,  preferred  by  certain  laborers  and 
employees  against  the  estate  of  E.  S.  Larsen,  an  insol- 
vent  debtor,  for  labor  and  services  rendered  the  said 
Larsen  within  ninety  days  prior  to  the  date  of  his  as- 
signment for  the  benefit  of  his  creditors,  and  is  prose- 
cuted under  the  provisions  of  an  act  entitled  *'  An  Act 
to  Protect  Employees  and  Laborers  in  Their  Claims 
for  Wages,"  approved  February  20,  1891  (Laws,  1891, 
p.  82).  Larsen  was  a  contractor  for  the  construction 
of  a  ditch  for  irrigating  purposes  in  Wasco  County, 
and  the  claimants  were  laborers,  and  in  that  capacity 
performed  work,  labor,  and  services  thereon  at  his 
special  instance  and  request.  Each  of  them  made  a 
statement  of  his  claim  under  oath,  in  all  respects  as 
required  by  the  statutes,  and  presented  the  same  to 
the  assignee  within  thirty  days  after  the  assignment. 
Some  twenty  days  later,  Larsen  filed  exceptions  there- 
to, and  thereafter  they  were  all  assigned  by  the  claim- 
ants to  Donny  Falconio,  who  brings  this  action,  set- 
ting forth  in  his  complaint  as  many  different  causes  of 
action  as  there  were  original  claimants.     It  is  alleged 

Iti  prodootfl,  and  Incidentally  to  solicit  sales,  Is  an  employee,  within  the  meaning 
of  a  statute  giving  a  preference  to  claims  for  wages  of  employees. 

A  general  manager  and  superintendent  of  a  mine,  who  does  not  perform  bod- 
ily toil,  does  not  "  labor"  within  the  meaning  of  a  statnte  giTlng  a  lien  to  one 
"who  performs  labor,"  etc.:  Boyle  y.  Mountain  Key  Minbag  OompanVt  (N.  If.)  50 
Fac.  847.  The  Supreme  Court  of  Georgia  decided  that,  generally  speaking,  a  clerk 
in  a  store  is  not  a  **  laborer,"  though  each  case  most  b^  determined  with  reference 
to  its  own  particular  fkcts  and  circumstances  (Offner  y.  Maeom  Bardware  Cbmpcmy, 
£6  Am.  St.  Rep.  800, 96  Ga.  249, 25  8.  E.  408);  and  a  later  ease  from  the  same  state 
holds  that  a  ciyil  engineer  is  not  a  **  laborer,"  whose  wages  axe  exempt  fkom  gar* 
nishment  The  court  says:  '*By  reference  to  his  testimony  it  will  reaidlly  appear 
that,  while  he  may  have  performed  some  work  with  his  hands,  some  work  at- 
tended with  physical  and  muscular  exertion,  yet  his  serrieee  in  the  mala  were 
not  such  as  depended  for  their  proper  performance  upon  mere  physical  power  to 
do  ordinary  manual  labor,  but  consisted  principally  of  work  requiring  mental 
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that  each  of  said  claims  was  assigned  for  collection, 
and  that  the  amount  collected  is  to  be  paid  to  the  re- 
spsctive  claimants.  There  was  a  judgment  for  plain* 
tiff,  from  which  defendant  appealed. 

Affibmbd. 

For  appellant  there  was  an  oral  argument  by  Mr. 
Walter  S.  Perry,  with  a  brief  over  the  names  of  Milton 
W.  Smith  and  Wallace  W.  Thayer ^  {Mr.  Perry ^  of  coun- 
sel), urging  these  points: 

The  act  of  1891  is  to  be  construed  strictly;  no  one 
comes  within  its  terms  unless  the  statute  puts  him 
there,  expressly  or  by  necessary  implication:  Johnston 
V.  BarriUs,  27  Or.,  at  page  259  (50  Am.  St.  Rep.  717, 
41  Pac.  656). 

The  lien  is  strictly  personal  to  the  class  of  persons 
indicated,  and,  in  the  absence  of  a  statute  to  that  effect, 
cannot  be  assigned,  either  as  to  the  right  to  claim  and 
perfect  it,  or  as  to  the  right  to  enforce  it:  Caldwell  y, 
Lawrence,  10  Wis.  331;  Brown  v.  Smith,  55  Iowa,  31; 
Dano  V.  if.  A.  &  R,  Company,  27  Ark.,  at  p.  566;  Cairo, 
etc.,  Railway  Company  v.  Fackney,  78  111.,  at  p.  119; 
Pierson  v.  Tincker,  36  Me.  384;  Roberts  v.  Fowler,  4  Abb. 

skin  or  InulneM  capacity,  and  InyolYing  the  exercise  of  hit  Intellectual  facnlties:" 
Mefhtrmm  y.  Stroup,  28  8.  B.  167.  8o,  too,  writing  edltorlali  for  a  newspaper,  pre- 
paring copy  for  the  printen,  directing  the  make-np  of  the  paper,  reading  proof, 
reporting  and  gathering  news,  is  not  "labor"  snoh  as  will  support  a  preferred 
elalm  against  an  in6olTent  estate,  since  snch  services  are  intellectual  rather  than 
aannal;  but  the  work  of  a  mailing  clerk  is  "labor"  such  is  the  statute  oontem- 
platei:  Mkhiff(m  nvU  Qnupanp  ▼.  Qnmd  Jiapid§  Democrat,  (Mich.)  71  N.  W.  1101 
Thoie  of  the  foregoing  cases  that  are  reported  in  the  Law.  Rep.  Ann.  and  Am.  Bt 
Bep.  have  eztensiYe  notee  that  practically  exhaust  the  law  of  the  subject. 

The  president  of  a  manufacturing  company  is  not  an  "office  agent,  a  me- 
ehanio  or  laborer,"  so  as  to  give  him  a  preference  for  unpaid  salary:  SevaUh  Ni^- 
Uamd  Bank  r.  hhenamioah  Inn  Oompamy,  85  Fed.  486;  nor  are  the  claims  for  salary 
by  the  manager,  or  secretary,  or  treasurer  of  an  insolyent  oorporation  "labor 
elatans,"  so  as  to  entitle  them  to  a  priority  of  payment  over  general  creditom: 
FUUUi9  Bmunmee  Oawvcmy  v.  Soanoke  Bum  Oompany,  81  Fed.  ilO.~RcpoBTEE. 
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Pr.  263;  Fitzgerald  v.  First  Presbyterian  Churchy  1  Mich. 
(N.  P.)  243;  Horton  v.  Sparbman,  2  Wash.,  at  p.  168; 
Lehigh  Coal,  etc.f  Company  v.  Central  Railway  Company, 
29  N.  J.  Eq.,  at  p.  255. 

If  the  benefits  of  the  privilege  are  assignable,  they 
cannot  be  assigned  until  the  right  to  the  preference 
has  been  ascertained  and  fixed  definitely  and  with  cer- 
tainty, and  so  ascertained  and  fixed  by  the  personal 
acts  of  the  laborer  himself:  Brown  v.  Harper,  4  Or.  89; 
Mills  V.  La  Verne  Land  Company,  97  Gal.  254  (33  Am. 
St.  Rep.  168);  McCrea  v.  Johnson,  104  Gal.  224;  Casey 
V.  Ault,  4  Wash.  167;  Goodman  v.  Pence,  21  Neb.  459; 
Noll  V.  Keneally,  37  Neb.  879;  Tewhsherry  v.  Bronson^ 
48  Wis.  581. 

The  privilege  given  by  the  act  of  1891  is  not  con- 
summated, where  it  is  contested,  until  it  is  established 
by  judgment:  Laws,  1891,  pp.  82-3,  §§  1-2. 

Where  there  is  a  statute  upon  the  subject,  the  at- 
torney has  such  lien  only  as  the  statute  gives  him, 
and  it  can  be  enforced  only  in  the  manner  provided 
for  by  that  statute:  Alderman  v.  Nelson,  111  Ind.  255. 

Plaintiff's  counsel  could  get  no  lien  until  judgment 
and  notice,  because  prior  to  that  time  the  debt  of  de- 
fendant to  plaintiff  was  not  ''  money  in  the  hands  of 
the  adverse  party "  within  the  meaning  of  1  Hill's 
Ann.  Laws,  Or.  p.  689,  §  1044,  par.  3:  In  re  Scoggin, 
5  Saw.  549. 

Where  there  is  no  statute  to  the  contrary  effect, 
and  no  competent  notice  to  defendant  of  the  fact  that 
plaintiff's  counsel  claim  a  lien,  the  parties  may  settle 
the  controversy  between  themselves:  Mosely  v.  Jam" 
isony  71  Miss.  456;    Sheedy  v.  McMurtry,  44  Neb.  499; 
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Wright  v.  Wright,  70  N.  Y.  96;  Mercer  v.  Ora/ves,  L.  B, 
7  Q.  B.  499. 

Such  a  settlement  is  not  ''to  be  viewed  with  sus- 
picion/' as  charged  by  the  trial  court;  and  the  burden 
of  proof  upon  the  point  of  fraud  in  the  transaction 
and  notice  is  upon  the  person  attacking  the  settle- 
ment: Simmons  v.  Almy,  103  Mass.  33;  Clark  v.  Smithy 
6  Mann.  &  G.  105;  Parker  v.  BlighUm,  32  Mich.  266; 
Hutchinson  v.  Peiies,  18  Vt.  614. 

The  plaintiff  is  not  the  real  party  in  interest, 
within  the  meaning  of  1  Hill's  Ann.  Laws,  p.  148,  §  27, 
and  the  action  should  be  dismissed:  Hoagland  v.  Van 
Etten,  22  Neb.  681;  OHmes  v.  Cannell,  23  Neb.  187; 
Abrams  v.  Cureton,  74  N.  C.  623;  Botswick  v.  Bryant^ 
113  Ind.  448;  Rock  County  National  Bank  v.  Hollister, 
21  Minn.  385;  Iselin  v.  Rowlandsy  30  Hun.  488. 

For  respondents  there  was  a  brief  over  the  name 
of  MeMahon  <fe  McOinn,  with  an  oral  argument  by  Mr. 
Michael  J.  McMahon. 

Mr.  Justice  Wolvbeton,  after  stating  the  facts, 
•delivered  the  opinion  of  the  court 

The  principal  question  suggested  by  the  contro- 
versy is  touching  the  assignability  of  claims  of  la- 
borers, the  preferment  of  which  the  enactment  is 
designed  to  promote.  No  contention  is  made  but 
that  the  claimants  might  each  for  himself  have  pros- 
Qcuted  an  action  in  his  own  name  of  the  nature  here 
adopted  to  establish  his  individual  claim;  but  it  is 
insisted  that  the  preference  which  the  law  raises  is  a 
privilege  strictly  personal  to  the  claimant,  and  one 
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which  he  alone  can  exercise;  that  the  mode  or  pro- 
cess by  means  of  which  he  may  avail  himself  of  the 
privilege  is  specifically  pointed  out  by  statute,  and, 
being  a  procedure  unknown  to  the  common  law,  it 
should  be  strictly  followed  in  the  establishment  of  the 
preferential  right,  and,  until  fully  perfected,  it  is  not 
in  any  event  assignable.  The  statute,  in  so  far  as  it 
concerns  the  case  at  bar,  is,  in  effect,  that  hereafter, 
whenever  any  assignment  for  the  benefit  of  creditors 
shall  be  made,  the  debts  owing  to  laborers  or  em- 
ployees, which  have  accrued  by  reason  of  their  labor 
or  employment,  to  an  amount  not  exceeding  $100  to 
each  employee  for  work  and  labor  performed  within 
ninety  days  next  preceding  the  assignment,  shall  be 
considered  and  treated  as  preferred  debts,  and  such 
laborers  and  employees  shall  be  preferred  creditors, 
and  shall  first  be  paid  in  full;  but,  if  there  be  not 
sufficient  to  pay  them  in  full,  then  the  same  shall  be 
paid  to  them  pro  rata  after  paying  costs.  Any  such 
laborer  or  employee  desiring  to  enforce  his  claim  for 
wages  under  sections  1,  2,  and  3  of  this  act,  shall  pre- 
sent a  statement  under  oath,  showing  the  amount  due 
after  allowing  all  just  credits  and  set-offs,  the  kind  of 
work  for  which  said  wages  are  due,  and  when  per- 
formed, to  the  assignee,  within  thirty  days  after  the 
property  shall  have  been  placed  in  the  hands  of  such 
assignee.  (The  form  of  the  statement  is  given,  and 
runs  in  the  first  person.)  Thereupon  he  shall  serve 
upon  the  debtor,  or  upon  his  assignee  where  personal 
service  cannot  be  had,  a  copy  of  such  claim,  and  there- 
after it  shall  be  the  duty  of  the  assignee  to  report  the 
amount  of  such  claim  or  claims  to  the  court  having 
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jnrisdiction,  together  with  a  statement  of  all  eoste  oo 
casioned  by  the  assignment;  and  such  coart  shall 
order  said  claims  to  be  paid  after  payment  of  costs 
and  expenses  of  the  assignment,  out  of  the  proceeds 
of  sales  of  the  property  assigned;  provided,  that  any 
person  interested  may  contest  such  claim  or  claims, 
or  any  part  thereof,  by  filing  in  said  court  exceptions 
thereto,  supported  by  affidavit;  and  thereupon  the 
claimant  shall  be  required  to  establish  his  or  her 
claim  by  judgment  in  such  court  before  any  part 
thereof  shall  be  paid.  When  any  claim  is  excepted 
to,  the  person  desiring  to  establish  the  same  shall 
file  in  said  court  his  verified  complaint  as  in  an  ac- 
tion at  law,  and  serve  the  same  upon  the  person  ex- 
cepting and  the  principal  debtor,  and  thereafter  the 
cause  shall  proceed  to  final  judgment  between  said 
parties  as  an  action  at  law.  Section  2  provides  for 
the  adjustment  of  costs  and  attorney's  fees,  and  sec- 
tion 3  that  the  assignee  shall  not  be  discharged  until 
every  claimant  presenting  his  or  her  claim  under  the 
provisions  of  the  act  shall  have  been  paid  in  full,  or 
pro  rata,  or  shall  have  consented  to  the  discharge. 

1.  The  act  creates  a  new  right,  and  prescribes  a 
remedy  for  its  enforcement  In  so  far  as  it  imposes  a 
burden  upon  specific  property,  it  should  be  strictly 
construed;  but,  where  the  right  is  clearly  given,  the 
interpretation  should  be  such  as  will  promote,  rather 
than  impede  or  destroy,  the  remedy,  so  as  to  meet,  if 
reasonably  within  the  terms  of  the  statute,  the  exigen- 
cies which  impelled  the  enactment.  In  other  words,  a 
remedy  is  the  concomitant  of  a  right;  and,  where  a 
new  right  is  established,  its  usefulness  depends  upon 
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the  means  of  its  enforcement,  so  that,  when  the  legis* 
lature  attempts  to  prescribe  a  remedy,  it  will  be  pre- 
sumed that  it  intended  to  adopt  such  a  one  as  will 
effectuate  the  purpose,  and  the  interpretation  of  the 
remedial  enactment  will  be  such  as  to  promote  the  in* 
tendment  as  fully  as  the  language  employed  will  ad- 
mit. The  undoubted  purpose  of  the  act  was  to  consti- 
tute the  laborer  or  employee  a  preferred  creditor,  as  it 
pertains  to  the  property  of  his  employer  seized  upon 
by  any  process,  or  passing  to  a  receiver  or  assignee. 
Under  all  the  conditions  enumerated,  the  property  is 
placed  in  cuatodia  legia,  and  thereafter  it  is  adminis- 
tered in  pursuance  of  law;  and  the  act  in  question  im- 
poses an  additional  burden  upon  it,  and  subjects  it 
first,  after  the  payment  of  certain  costs,  to  the  payment 
of  the  labor  claims  designated.  The  enactment  does 
not  create  a  lien,  but  invests  the  laborer  or  employee 
with  the  rights  and  privileges  incident  to  the  relation 
of  preferred  creditor,  and  directs  the  order  of  his  pay- 
ment out  of  a  fund  which  is  already  in  the  custody  of 
the  law  for  the  purpose  of  administration,  in  subordi- 
nation to  its  rules  and  regulations.  The  act  declares 
that  hereafter,  when  the  property  of  any  person  shall 
be  seized,  etc.,  such  laborers  or  employees  *' shall  be 
preferred  creditors,  and  shall  first  be  paid:"  Laws, 
1891,  p.  81,  §  1.  Thus,  the  legislature  has  inseparably 
coupled  the  preference  with  the  event  which  inures 
instanter,  upon  the  happening  thereof,  to  the  benefit 
of  the  designated  classes.  It  is  a  substantive  right, 
created  by  edict,  and  not  the  right  to  acquire  it  by  the 
doing  of  certain  things  or  the  observance  of  any  con- 
ditions.    The  property  is  charged,  ipso  facto  the  hap- 
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pening  of  the  seizure  or  the  assignment,  with  the  prior 
payment  of  the  debts  of  laborers  or  employees  which 
have  accrued  under  the  conditions  contemplated. 

With  the  right  or  preference  thus  clearly  estab- 
lished, it  remains  to  examine  the  manner  of  its  en- 
forcement, and  to  determine  to  what  extent  the  remedy 
must  be  pursued  as  a  personal  privilege.  Manifestly, 
the  statute  comprehends  only  such  debts  as  are  owing 
to  the  laborers  or  employees  at  the  date  of  the  seizure 
or  assignment,  and  these  debts  are  denominated 
"claims  for  wages."  Now,  it  is  provided  that  any 
such  person  desiring  to  enforce  such  a  claim  shall,  la 
case  of  an  assignment,  present  a  statement,  made  out 
and  verified  in  the  form  and  manner  prescribed,  to 
the  assignee,  within  thirty  days  after  the  property  has 
been  placed  in  his  hands,  and  serve  a  copy  upon  the 
debtor.  Sucli  is  the  method  by  which  a  claimant  may 
avail  himself  of  his  preference.  Thus  far  it  would 
seem  that  the  privilege  is  personal  to  the  laborer  or 
employee,  as  he  may  adopt  the  remedy  if  he  desires, 
within  the  statutory  period,  or  he  may  waive  it  as  a 
debtor  may  waive  the  exemptions  from  seizure  upon 
execution,  by  not  claiming  them  in  due  season  from 
the  oflBcer  having  the  property  in  charge.  Wheu  a 
claim  is  thus  presented,  a  duty  is  devolved  upon  the 
assignee  to  report  it  to  the  court,  and  upon  the  court 
to  direct  its  payment  out  of  the  proceeds  of  the  sale 
of  the  property,  first  after  the  payment  of  the  costs 
and  expenses  of  the  assignment.  But  it  is  further 
provided  that  any  person  interested  may  contest  such 
a  claim  by  filing  exceptions  thereto,  and  thereafter  it 
is  made  incumbent  upon  the  claimant  to  establish  the 
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same  by  filing  a  verified  complaint,  as  in  an  action  at 
law,  and  that  thereafter  the  cause  shall  proceed  to 
judgment  between  the  parties.  We  take  it  that  the 
matter  which  is  here  made  the  subject  of  litigation 
and  contest  is  the  'debt,  and  it  is  the  province  of  the 
court  to  determine  the  nature,  and  what,  if  any,  of  such 
debt  has  accrued  and  remains  unpaid;  but  whether  or 
not  the  claim  has  been  properly  made  out  or  verified 
or  presented,  and  whether  within  the  prescribed  time, 
are  purely  questions  of  law,  that  have  necessarily  to 
be  passed  upon,  whether  there  is  a  contest  or  not.  So 
that  the  purpose  of  the  contest  is  not  to  establish  the 
preference  but  the  claim.  The  preference  is  estab- 
lished when  the  privilege  is  exercised  by  a  due  pre- 
sentment of  the  verified  statement.  Now,  it  will  be 
conceded  that  the  claim,  aside  from  the  preference, 
which  may  be  denominated  a  "personal  privilege/' 
is  assignable,  and,  under  the  code  practice,  may  be 
sued  upon  by  the  holder  in  his  own  name;  but,  when 
the  privilege  is  exercised,  the  preference  becomes  an 
incident  of  the  debt,  which  is  thereby  constituted  a 
preferred  claim,  and,  when  the  debt  is  assigned,  the 
incident  accompanies  it.  So,  we  see  no  reason  why 
the  assignee  of  the  debt  may  not  file  a  complaint  in 
his  own  name  to  establish  the  claim,  as  he  might  do 
upon  the  simple  demand,  and,  if  established,  the  pref- 
erence abides  with  it  still,  as  an  incident. 

The  question  whether  statutory  liens  are  assign- 
able, or,  if  so,  whether  the  action  should  be  prose- 
cuted in  the  name  of  the  assignor,  has  but  little  to 
do  with  the  present  case.  It  is  merely  a  question 
here  whether  a  preferred  claim  of  the  cktss  created 
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by  the  enactment  is  assignable,  so  as  to  entitle  the 
assignee  to  prosecute  the  action  in  his  own  name  to 
establish  the  debt,  its  nature  and  amount,  if  contested; 
and  we  are  of  the  opinion  that  it  is.  The  right  of  ex- 
ercising the  privilege  in  claiming  the  preference  we 
hold  to  be  personal,  but,  when  exercised  by  the  pres- 
entation of  the  statement,  the  preference  becomes  an 
incident  of  the  debt  or  claim  for  wages,  and  may  be 
asssigned;*  and  henceforth  the  action  may  be  prose- 
cnted  in  the  name  of  the  le^al  owner  and  holder  of 
the  claim  if  contested.  This  interpretation  is  mani- 
festly in  consonance  with  the  spirit  of  the  act.  It 
was  designed  to  protect  a  deserving  class  of  individ- 
uals, who  are  usually  dependant  upon  their  recent 
earnings  for  the  sustenance  of  themselves  and  those 
dependant  upon  them,  and  it  was  undoubtedly  the 
purpose  of  the  legislature  to  make  the  wages  of  labor 
speedily  available,  and  the  assignment  of  their  pre- 
ferred claims  would  more  frequently  promote  the  pur- 
pose than  otherwise.  We  cite  the  following  authori- 
ties as  tending  to  support  the  view  we  here  entertain: 
The  Victorian  Number  Two,  26  Or.  194  (46  Am.  St. 
Hep.  616,  41  Pac.  1103);  Duncan  v.  Haumf  104  Gal.  10 
(37  Pac.  626);  Murphy  v.  Adams,  71  Me.  118  (36  Am. 
Rep.  299);  Skyrme  v.  Occidental  Mining  Company,  8 
Nev.  220;  Chicago  &  N.  E.  R.  Company  v.  Stv/rgis,  44 
Mich.  538  (7  N.  W.  213);  Day  v.  Vinson,  78  Wis.  198 
(10  L.  R.  A.  205,  47  N.  W.  269);  Kinney  v.  Duluth  Ore 

*NoTi.— Thli  tabject  ii  oueftilly  roTlewed  In  a  monographio  note  to  Kiwney  y. 
Jhttuik  Ore  Oompany,  49  Am.  St  Rep.  680.  Bee  also  notee  to  The  VIelarian  Number 
Tim,  46  Am.  SL  Bep.  6U.  and  MHU  y.  La  Verne  Land  OHnfMrny,  88  Am.  St  Rep.  171. 
These  notes  show  the  distinction  between  assigning  a  right  to  a  lien  for  labor  and 
materlaU  and  assigning  the  right  to  enforce  snch  a  lien  after  it  has  been  perfeeted 
by  ftliug  A  noUoe,  and  classiQr  the  aathoritios  under  each  head.— RxPoaTXB. 
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Company,  68  Minn.  455  (49  Am.  St.  Rep.  528,  6  N.  W. 
23);  Kerr  v.  Moore,  54  Miss.  286;  Phillips  on  Mechan- 
ics' Liens,  §  55. 

2.  That  the  claims  were  assigned  for  collection 
does  not  destroy  their  validity  nor  deter  the  holder 
from  suing  in  his  own  name:  Roberts  v.  Parrish,  17 
Or.  583  (22  Pac.  136);  You-g  v.  Hvdaon,  99  Mo.  102 
(12  S.  W.  632);  Allen  v.  Brown,  44  N.  Y.  228;  White  v. 
Stanley,  29  Ohio  St.  423;  Boyd  v.  Corbitt,  37  Mich.  52. 

3.  As  a  defense  to  the  action,  the  defendant  pleads 
a  settlement  with  the  plaintiff  touching  the  claims  in 
question,  and  full  payment  and  satisfaction  in  accord 
therewith.  The  plaintiff,  replying,  denied  the  settle- 
ment, but  alleged  that,  if  any  such  was  had,  it  was  ob- 
tained by  fraud  and  without  consideration.  After  the 
defendant  had  given  evidence  touching  the  settlement, 
the  plaintiff,  for  the  purpose  of  showing  that,  when 
defendant  was  attempting  to  negotiate  the  settlement, 
he  had  full  notice  and  knowledge  of  the  capacity  in 
which  plaintiff  was  acting  touching  such  claims,  of- 
fered in  evidence  an  agreement  between  M.  J.  McMa- 
hon,  the  attorney  engaged  to  prosecute  the  claims,  and 
himself,  whereby  it  was  agreed  that  no  assignment, 
sale,  or  transfer  of  any  interest  in  said  claims  should 
be  made  by  plaintiff,  and  that  the  proceeds,  when  col- 
lected, should  be  distributed  or  paid  to  the  assignors 
under  the  supervision  and  control  of  the  attorney,  and 
also  another  paper,  purporting  to  be  a  notice  of  attor- 
ney's lien  filed  in  the  cause,  which  were  received  over 
the  objections  of  the  defendant  Thereafter  the  court 
instructed  the  jury  touching  the  alleged  settlement 
and  allegation  of  fraud  in  relation  thereto  as  follows: 
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"When  parties  have  gone  to  law  about  a  matter,  they 
may  settle  between  themselves  without  the  interven- 
tion of  an  attorney  on  either  side,  or  with  an  attorney 
on  one  side,  if  they  see  fit  to  do  so,  but  after  an  action 
is  commenced,  and  the  parties  appear  with  an  attor- 
ney in  court,  any  settlement  of  the  claim  out  of  court 
without  the  knowledge  or  consent  of  the  attorney  is  to 
be  viewed  with  suspicion.  If  there  is  any  fraud  in  the 
case,  such  a  settlement  may  be  set  aside."  This  the 
defendant  excepted  to,  and  these  constitute  the  two  re- 
maining questions  to  be  disposed  of. 

The  agreement  and  the  notice  of  lien  were  properly 
admitted  in  evidence.  The  issue  was  whether  the 
settlement  was  fraudulent,  having  been,  among  other 
attendant  circumstances,  negotiated  in  the  absence  of 
the  attorney  who  was,  under  the  agreement,  directly 
charged  with  the  supervision  of  the  distribution  of  the 
proceeds  after  collection.  The  agreement  tended  to 
show  the  plaintiff's  position  and  authority  in  the 
premises,  and  it  and  the  notice  of  lien  were  pertinent 
to  disclose  the  relations  and  interest  of  the  attorney  in 
the  transaction.  And  it  appearing  that  the  defendant 
had  knowledge  of  the  existence  of  these  instruments, 
and  even  of  their  contents,  prior  to  the  alleged  settle- 
ment, they  were  significant  in  this  connection  as  tend- 
ing to  show  an  apparent  disregard  of  the  rights  of 
interested  parties.  Nor  was  the  instruction  objection- 
able. In  Bussian  v.  Milwaukee  R.  R.  Co,,  56  Wis.  335 
(14  N.  W.  453),  Taylob,  J.,  says:  "We  think  that  no 
release  obtained  from  the  plaintiff  after  an  action  has 
been  commenced  and  counsel  employed,  in  the  ab- 
sence of  the  plaintiff's  counsel,  and  without  his  con- 
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sent  or  knowledge,  should  bind  the  party  unless  the 
utmost  good  faith  is  shown  on  the  part  of  the  defend- 
ant in  obtaining  the  same.  When  a  party  has  em- 
ployed  an  attorney  to  prosecute  an  actioUi  such  attor- 
ney ought  to  be  consulted  if  a  compromise  of  such 
action  be  sought,  and  ordinarily  it  would  be  an  act  of 
bad  faith  on  the  part  of  the  client  and  the  opposite 
party  to  compromise  the  action  without  the  consent  of 
or  without  consulting  such  attorney."  The  language 
of  the  instruction  is  no  stronger  than  this.  It  is  evi- 
dent the  defendant  knew  of  the  attorney's  employ- 
ment, and  of  the  supervisory  control  over  the  distribu- 
tion of  the  proceeds  of  the  collection  accorded  him 
under  his  agreement  with  the  plaintiff;  and  it  seems 
to  us  that  the  language  of  the  learned  judge,  that ''  any 
settlement  of  the  claim  out  of  court  without  the  knowl- 
edge or  consent  of  the  attorney  is  to  be  viewed  with 
suspicion,"  was  especially  adapted  to  the  controversy. 
See  also  Watkina  v.  Brant,  46  Wis.  419  (1  N.  W.  82). 

Affirmed. 

[  Decided  at  Pxhdlstoh  July  81, 1807.] 

iPi  OGDEN  RAILWAY  COMPANY  v.  WRIGHT. 

(49  Pao.  975.) 

Norn— LiABiuTT  or  TBX78TKB.->One  who  signs  a  pxomisscxry  note  "ns 
trustee  of"  another  is  prima  facie  personally  liable.* 

From  Union:  Stsphbn  A.  Lowell,  Judge. 

Action  by  the  Ogden  City  Street  Railway  Company 
of  Ogden,  Utah,  against  W.  T.  Wright  and  F.  L.  Rich- 

•  NOTB.— The  following  eases  hsTe  annotations  considering  the  personal  11a* 
bllity  of  corporate  ol&cen  on  notes  made  for  the  corporation :  KUne  t.  Bank  qf 
TUeoU,  M  Am.  8t  Rep.  110;  Matthewr.  Duhuque Mattrm  Ompatmh  19 L.  a.  ▲.  S78.— 

BBPOKTKB. 


44     fi7 
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mond,  as  individuals,  to  recover  on  two  promissory 
notes,  one  of  which  is  as  follows: 

"$757.42.  PoBTLAND,  Or.,  May  30th,  1894. 

On  or  before  30th  Nov.,  1895,  after  date,  without 
grace,  for  value  received,  I  promise  to  pay  Ogden  City 
Street  Railway  Company  seven  hundred  and  fifty-seven 
and  ninety-two  one-hundredth  dollars  and  interest 
thereon  from  date  at  a  rate  of  eight  per  cent,  per  an- 
num from  date  until  paid,  all  in  U.  S.  gold  coin;  and 
I  further  agree  to  pay  all  taxes  and  assessments  which 
may  be  levied  or  assessed  to  the  holder  of  this  note  on 
account  thereof,  and  in  case  suit  or  action  is  instituted 
to  collect  this  note,  or  any  portion  thereof,  to  pay  such 
further  sum  as  the  court  may  adjudge  reasonable  as 
attorney's  fees  in  said  suit  or  action. 

F.  L.  Richmond, 

As  trustee  of  F.  Nodine. 
W.  T.  Wright, 

As  trustee  of  F.  Nodine." 

The  other  note  is  identical  in  every  particular  with 
the  foregoing,  except  that  it  evidences  a  promise  to 
pay  the  sum  of  $380.86,  and  is  payable  to  the  Utah 
Loan  &  Trust  Company.  A  demurrer  to  the  com- 
plaint, on  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  having  been  sus- 
tained, judgment  was  rendered  dismissing  the  action, 
from  which  the  plaintiff  appeals. 

Rbvbrsed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ument  by  Mr.  J.  D.  Slater. 
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,  For  respondents  there  was  a  brief  over  the  names 
of  Chamberlain  &  Thomas^  Frank  A.  E.  Starr,  and  Thos. 
H.  Crawford,  with  an  oral  argument  by  Mr,  George  E. 
Chamberlain. 

Pbr  Curium.  The  only  question  on  this  appeal  is 
whether,  upon  the  face  of  the  notes,  the  defendants 
are  personally  liable.  In  the  execution  thereof  they 
have  designated  themselves  as  trustees  of  F.  Nodine, 
and,  as  a  trustee  is  one  who  holds  the  legal  title  to 
property  under  an  agreement,  express  or  implied,  to 
apply  it  and  the  income  arising  therefrom  to  the  use 
and  benefit  of  another  (1  Parsons  on  Contracts,  122; 
Anderson's  Law  Dictionary,  title  "Trustee"),  it  must 
be  assumed,  in  the  absence  of  the  circumstances  indi- 
cating a  different  relation,  that  they  are  simply  the 
holders  of  the  legal  title  to  certain  property  in  trust 
for  Nodine.  And  upon  this  theory  the  sufficiency  of 
the  complaint  must  be  determined.  Now,  the  law  is 
well  settled,  as  stated  by  Mr.  Parsons,  that  such  a 
trustee  "is  bound  personally  by  the  contracts  he 
makes  as  trustee,  although  designating  himself  as 
such;  and  nothing  will  discharge  him  but  an  express 
provision  showing  clearly  that  both  parties  agreed  to 
act  upon  the  responsibility  of  the  funds  alone,  or  some 
other  responsibility  exclusive  of  that  of  the  trustee,  or 
some  other  circumstance  clearly  indicating  another 
party  who  is  bound  by  the  contract,  and  upon  whose 
credit  alone  it  is  made.  The  mere  use  by  the  promisor 
of  the  name  of  trustee,  or  any  other  name  of  office  or 
employment,  will  not  discharge  him.  Some  one  must 
be  bound  by  the  contract,  and  if  he  does  not  bind 
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aome  other  he  binds  himself,  and  the  ofiScial  name  is 
then   regarded   only   as   describing   and   designating 
him:''   1  Parsons  on  Contracts,  121.     See,  also,  Taylor 
y.  Davis'  Administratix,  110  U.  S.  330  (4  Sup.  Ct.  147.) 
Many  authorities  are  cited  by  the  defendants  to  the 
effect  that  where  it  appears  from  the  face  of  the  in- 
strument that  the  party  signing  it  acted  in  a  represen- 
tative capacity,  and  intended  to  bind    his  principal, 
and  not  himself,  the  courts  will,  in  furtherance  of  jus- 
tice, adopt  such  a  construction  as  will  effectuate  the 
actual  intention  of  the  parties.     But  there  is  nothing 
in  the  record  here  to  show  that  the  defendants,  in  exe- 
euting  the  notes,  were  acting  as  the  agents  or  repre- 
sentatives of  any  one.    They  say  they  are  trustees  of 
a  private  individual,  and  a  trustee  is  not  an  agent, 
and  has  no  principal.     As  clearly  pointed  out  by  Mr. 
Justice  Woods  in  Taylor  v.  Davis'  Administratrix,  110 
U.S.  330  (4- Sup.  Ct.  147),  "An  agent  represents  and 
acts  for  his  principal,  who  may  be  either  a  natural  or 
artificial  person.     A  trustee  may  be  defined  generally 
*8  a  person  in  whom  some  estate,  interest,  or  power 
in  or  affecting  property  is  vested  for  the  benefit  of 
another.    When  an  agent  contracts  in  the  name  of  his 
principal,  the  principal  contracts  and  is  bound,  but 
the  agent  is  not.     When  a  trustee  contracts  as  such, 
unless  he  is  bound,  no  one  is  bound,  for  he  has  no 
principal.     The   trust  estate   cannot   promise.     The 
contract  is,  therefore,  the  personal  undertaking  of  the 
trustee.    As  a  trustee  holds  the  estate,  although  only 
^ith  the  power  and  for  the  purpose  of  managing  it,  he 
is  personally  bound   by  the  contracts  he  makes  as 
trustee,  even  when  designating  himself  as  such.     The 
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mere  use  by  the  promisor  of  the  name  of  trustee,  or 
any  other  name  of  office  or  employment,  will  not  dis- 
charge him."  It  is  therefore  manifest  that  the  com* 
plaint  states  a  cause  of  action  against  the  defendants 
personally,  and,  if  the  facts  and  circumstances  sur* 
rounding  the  execution  of  the  notes  are  such  as  to 
change  their  apparent  liability,  it  must  be  made  so  to 
appear  by  answer.  The  court  below  was  in  error  in 
sustaining  the  demurrer  to  the  complaint,  and  the 
judgment  must  be  reversed,  and  the  cause  remanded, 
with  directions  to  overrule  the  demurrer,  and  for  such 
further  proceedings  as  may  be  right  and  proper,  not 
inconsistent  with  this  opinion. 

£SVBB8ED. 


[Decided  at  PxMDUcroif  July  81, 1897,  rehearing  denied.] 

ITii  TURNER  V.  COLE. 

81    154  (49  Pac.  971.) 

•42    863! 

*2  288  1,  Watkb  Right  af  AppnBTBNANcs.~The  right  to  water  for  Irrigation, 
when  appurtenant  to  land,  passes  by  a  grant  of  the  land,  though  not 
specially  mentioned:  Simmons  y.  Winter$,  21  Or.  85,  and  Eindman  v. 
Rizor,  21  Or.  112,  applied. 

2.  NoNXTSKB — Abandonmsht. — The  mere  nonuser  for  a  single  season  of  an 
appurtenant  water  right  does  not  constitute  an  abandonment.  One  of 
the  essentials  of  that  result  is  an  intention  to  relinquish,  which  is  not 
shown  in  this  case :   WtTner  v.  Simmons^  27  Or.  1,  approved. 

From  Malheur:  Robert  Eakin,  Judge. 

Suit  by  A.  W.  Turner  and  another  against  J.  L. 
Cole  and  others  to  determine  the  rights  of  the  respec- 
tive parties  to  certain  running  waters.  There  was  a 
decree  for  Turner,  from  which  all  parties  appeal. 

MODIFIBD. 
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For  plaintiffs  there  was  a  brief  and  an  oral  argu- 
ment by  Mt%sr%.  J.  L.  Band  and  John  J.  BdUeray. 

For  defendants  there  was  a  brief  over  the  name  of 
Coz,  Coiton^  Teal  &  Minor^  with  an  oral  argument  by 
iff.  Ltwi%  B.  Cox. 

Opinion  by  Mr.  Justicb  Wolverton. 

The  purpose  of  this  suit  is  to  determine  the  priority 
of  conflicting  water  rights  as  between  Turner,  one  of 
the  plaintiffs,  and  the  defendants  Cole  and  Kendall, 
and  C.  J.  Gray.  The  plaintiff  claims  to  have  acquired 
his  right  by  appropriation  and  use  of  the  waters  of 
Willow  Creek,  diverted  therefrom  by  means  .  of  two 
ditches,  which  tap  the  creek,  one  upon  each  side,  in 
the  southeast  quarter  of  section  ten,  township  sixteen 
south,  range  forty-three  east,  in  Malheur  County. 
Willow  Creek  runs  in  a  southeasterly  course,  and 
these  ditches  are  so  constructed  that  they  encompass 
upon  the  north,  east,  and  west  the  principal  portion 
of  plaintiff's  lands.  Within  their  compass  are  found, 
also,  some  road  lands  used  by  plaintiff,  and  adjoining 
his.  The  ditch  through  which  Gray  claims  his  ap- 
propriation taps  said  creek  about  one  and  a  half  miles 
above  those  of  plaintiff,  and  the  Cole  and  Kendall 
ditch  some  eight  miles  above.  The  questions  to  be 
considered  are  almost  exclusively  of  fact,  and,  there 
being  much  conflict  in  the  testimony,  no  good  pur- 
pose can  bo  served  by  attempting  to  harmonize  it, 
and  hence  we  will  briefly  state  our  conclusions  with- 
out comment  thereon. 

Turner  is  now  tixe  owner  of  the  southeast  quarter 
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of  section  ten,  the  northwest  quarter  and  the  north- 
east quarter  of  the  southwest  quarter  of  section  four- 
teen, township  sixteen  south,  range  forty-three  east. 
His  title  thereto  comes  through  mesne  conveyances, 
the  southeast  quarter  of  section  ten  from  Jonathan 
Keeney,  the  northwest  quarter  of  the  northwest  quar- 
ter of  section  fourteen  from  John  A.  Garvin,  and  the 
remainder  from  Edward  W.  Imbler,  all  of  whom  ac- 
quired from  the  government.  Early  in  1871,  Fred 
Cable  and  Edward  Price  were  settlers  upon  the  tracts 
subsequently  acquired  by  Keeney  and  Imbler,  and  the 
plaintiff  was  a  settler  upon  a  tract  of  one  hundred  and 
twenty  acres  lying  to  the  south  and  adjoining  the 
Imbler  tract.  In  March  of  that  year  Cable,  Price,  and 
Turner  commenced  the  construction  of  the  plaintiff's 
ditches,  and  upon  their  completion,  probably  in  June 
following,  diverted  the  water  from  Willow  Creek.  By 
agreement  each  was  to  have  a  joint  interest  in  the 
ditches  and  in  the  appropriation  to  be  made  thereby. 
The  purpose  for  which  the  diversion  was  made  is  evi- 
denced by  a  notice,  signed  by  Price,  bearing  date 
April  3,  1871,  and  recorded  in  the  county  clerk's 
oflBce  at  Baker  City,  May  6,  1871,  whereby  he  claimed 
one  thousand  two  hundred  inches  of  water,  to  run  in 
a  ditch  then  being  constructed  by  him,  for  irrigating 
purposes.  It  is  not  claimed,  however,  that  more  than 
five  hundred  inches  of  water  were  diverted  or  appro* 
priated,  and  the  plaintiff  claims  to  have  secured  an 
appropriation  of  two-thirds  thereof.  It  is  clear  that 
there  was  a  diversion  of  water  through  these  ditches 
prior  to  any  appropriation  by  either  of  the  defend- 
ants.     The    evidence    does    not   establish    any   eon- 
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tractual  relations  between  Cable  and  Keeney,  either 
directly  or  indirectly,  touching  his  settler's  rights  in 
the  southeast  quarter  of  section  ten,  and  it  is  not  ap- 
parent that  Keeney  ever  acquired  such  rights  from 
Cable.  The  testimony  furnishes  but  a  bare  intima- 
tion that  such  was  the  case.  Mr.  Imbler  was  asked: 
"Do  you  know  how  much  hay  was  cut  on  the  place 
owned  by  Cable,  and  afterwards  sold  by  him  to 
Keeney?*'  to  which  he  replied:  "No,  sir;  after  Keeney 
got  it,  he  cut  quite  a  lot  of  hay."  This  is  all  the 
reference  that  is  made  to  such  a  sale,  and  the  answer 
does  not  establish  anything  regarding  it.  So  that,  in 
so  far  as  the  Cable  appropriation  is  concerned,  and 
that  which  is  claimed  to  be  appurtenant  to  the  tract 
then  occupied  by  him,  there  is  a  complete  failure  of 
proof  by  which  to  establish  title  in  the  plaintiff  reach- 
ing back  to  the  inception  of  the  alleged  right,  and 
this  disposes  of  one-half  of  the  appropriation  which 
he  is  now  seeking  to  establish. 

1.  As  between  Price  and  Imbler  it  is  very  satisfac- 
torily shown  that  Imbler  purchased  the  former  set- 
tler's rights,  and  acquired  from  him  a  transfer  of  pos- 
session, which  would  carry  with  it  whatever  water 
appropriation  was  appurtenant  thereto:  Hindman  v. 
iJi2or,  21  Or.  112  (27  Pac.  13).  The  several  deeds 
through  which  the  plaintiff  connects  his  title  with 
that  of  Imbler  make  no  special  mention  of  the  appro- 
priation of  any  water  right  acquired  through  these 
ditches;  but,  if  appurtenant  to  the  land,  it  would  pass 
with  the  grant  in  general  terms:  Simmons  v.  WintevB^ 
21  Or.  35  (28  Am.  St.  Rep.  727,  27  Pac.  7).  The  Price 
or  Imbler  tract  consists  of  one  hundred  and  sixty 
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acres,  and,  from  what  we  can  gather  from  the  testis 
mony  as  it  comes  to  us,  very  nearly  all  of  it  lies  under 
these  ditches,  and  is  susceptible  of  irrigation  there* 
from.  In  its  wild  state  the  land  produced  native 
grasses,  principally  what  is  known  in  that  section  of 
the  country  as  "blue  joint,'*  "red  top,"  and  "rye 
grass.*'  These  grow  upon  low  lands,  where  the  water 
overflows  in  the  late  spring  and  early  summer,  in 
such  abundance  that  they  are  cut  for  hay  and  fed 
to  stock  in  the  winter  season.  During  the  time  that 
Imbler  occupied  the  land,  from  1872  to  1876,  he 
sowed  six  or  eight  acres  of  timothy,  since  which 
time  other  tame  grasses  have  been  sown,  until  at 
the  present  time  it  produces  principally  timothy, 
red  top,  and  alfalfa,  and  these  are  matured  and  cut 
for  hay.  The  ditches  have  been  utilized  as  a  means 
of  constructing  a  fence,  for  drainage,  and  for  irriga- 
tion; but  there  is  much  conflict  in  the  testimony 
touching  the  real  purpose  for  which  they  were  orig- 
inally constructed.  We  think  it  has  been  shown, 
however,  that  drainage  was  necessary  to  good  hus- 
bandry in  the  first  instance,  so  as  to  control  the  water 
supply,  but  after  that  was  accomplished  the  use  of  the 
water  was  as  necessary  to  the  production  of  the  hay 
crop  as  before,  and  was  supplied  by  means  of  the 
ditches.  Mr.  Reeves,  a  very  intelligent  witness,  says, 
touching  the  land  at  the  time  Price  lived  on  it:  "There 
was  a  portion  of  the  Price  land,  and  a  good  deal  other 
of  Willow  Creek  meadow  land,  that  needed  more  drain- 
ing than  irrigation,  but  after  you  drained  it,  and 
turred  this  water  off,  by  turning  it  on  again  it  would 
produce  more  hay."    Now,  ever  since  the  construction 
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of  these  ditches  the  water  has  been  utilized  through 
them,  for  the  irrigation  of  these  meadow  lands,  with 
possibly  an  exception  of  a  year  now  and  then.  The 
grasses  have  also  been  improved  by  supplanting  them 
in  a  great  measure  with  tame  varieties,  so  that  the 
production  of  hay  from  these  premises  has  grown  into 
a  valuable  industry.  The  water  has  also  been  put  to 
other  uses  upon  this  land  by  means  of  said  ditches. 
It  has  been  used  for  irrigating  gardens,  for  producing 
small  quantities  of  grain ,  and  for  stock  and  domestic 
purposes;  and  we  think  there  has  been  an  appropria- 
tion of  water  through  and  by  means  of  these  ditches 
for  a  beneficial  use  that  is  appurtenant  to  the  lands 
settled  by  Price,  and  afterwards  patented  to  Imbler, 
and  that  such  appropriation  relates  to  the  time  of  their 
construction.  The  extent  of  the  appropriation  must 
be  determined  by  the  quantity  of  water  used,  and  the 
time  of  its  use,  as  it  is  the  policy  of  the  law  that  none 
shall  be  permitted  to  go  to  waste  when  it  can  be  ap- 
propriated for  a  beneficial  purpose  elsewhere.  The 
season  during  which  these  meadow  lands  are  irrigated 
begins  in  April  or  May,  and  terminates  the  latter  part 
of  June  or  the  first  day  of  July;  and  from  a  concensus 
of  the  testimony  we  find  that  they  do  not  require  the 
fall  supply  needful  for  the  production  of  crops  upon 
the  higher  and  drier  lands  in  the  vicinity,  yet  a  sub- 
stantial amount  is  necessary  to  a  successful  use  there- 
of. Daring  the  remaining  summer  and  fall  months, 
however,  there  is  less  use  for  water  for  irrigation  and 
domestic  purposes.  In  view  of  these  considerations, 
we  think  the  plaintiff  is  entitled  to  an  appropriation 
of  one  hundred  inches  of  water  from  Willow  Creek 
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from  the  first  of  April  to  the  middle  of  July,  and  fifty 
inches  thereafter,  prior  in  time  and  superior  in  right 
to  any  appropriation  of  the  defendants. 

2.  It  is  contended  that  there  was  an  abandonment 
by  plaintiff's  predecessors  of  this  appropriation,  and 
stress  is  laid  upon  the  testimony  of  Glenn,  who  says, 
"I  did  not  buy  any  water  right,  nor  sell  any,  and  knew 
nothing  about  any  such  right,"  and  on  Lockett,  who 
says,  ''  I  did  not  buy  any  water  right,  did  not  claim 
any,  and  did  not  sell  any."  Glenn  was  the  adminis- 
trator of  the  estate  of  Jonathan  Keeney  from  Septem- 
ber, 1878,  until  some  time  in  the  winter  of  1879,  but 
aside  from  this,  never  owned  or  possessed  any  interest 
in  the  lands,  nor  did  he  claim  any,  except  that  he  says 
he  traded  Mr.  Imbler  a  claim  on  the  Owyhee  River 
for  his  place  on  Willow  Creek,  and  had  Imbler  make 
his  deed  direct  to  Keeney.  He  testifies  that,  while  he 
was  such  administrator,  he  superintended  the  man- 
agement of  the  place,  and  that  he  made  no  use  of  the 
water  during  that  time.  The  title  of  the  land  passed 
by  deed  from  the  Keeney  heirs  to  Lockett,  and  not  by 
administrator's  deed.  Glenn  was  without  power  or 
authority  to  relinquish  or  abandon  the  appropriation 
appurtenant  thereto  by  a  simple  disclaimer  of  title, 
and  his  nonuser  of  the  water  for  the  short  time  he 
was  in  possession  did  not  operate  as  an  abandonment. 
Lockett  bought  the  land  in  November,  1879,  and  sold 
it  in  January  or  February,  1880.  He  never  had  occa- 
sion to  crop  it,  or  to  irrigate  it,  and  what  he  now  says 
pertains  to  his  understanding  of  what  he  acquired  and 
held  by  his  deed,  and  what  he  transferred  to  his  suc- 
cessor.    There  was  no  attempt  made  by  him  to  relin- 
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quish  any  appropriation  appurtenant  to  the  land,  nor 
does  it  appear  that  he  ever  had  any  such  intentioo^ 
while  in  the  ownership,  without  which  '^  there  can  be 
no  abandonment":  Wimer  v.  Simmons^  27  Or,  1  (50 
Am.  St.  Rep.  682,  39  Pac.  6).  Nor  can  such  intent  be 
inferred  from  the  acts  of  Lockett  while  he  owned  the 
land.  The  acts  of  Glenn  and  Lockett  do  not  consti- 
tute an  abandonment,  and  the  testimony,  aside  from 
theirs,  tending  to  show  nonuser  from  time  to  time  is 
insufficient  to  establish  it.  We  have  very  carefully 
examined  the  testimony  touching  the  prior  appropria- 
tion claimed  by  the  defendants,  and  we  believe  the 
findings  of  the  court  below  are  in  accord  therewith. 
The  decree  will  be  modified   as  indicated   by  this 

opinion* 

Modified. 


[Deoidad  ftt  PBiBUROir  July  tl,  1897.] 

HOWARD  V.  RECKLING. 

(49  Pao.  961.) 

FoKJO  LAm—MoBTOAGs  or  Hokbvtxad  Claik.— The  homestead  act 
(Bar.  St.  U.  8. 1  2296).  proyiding  that  no  lands  acquired  thez«ander 
Mghall  in  any  eyent  become  {liable  to  the  satisfaction  of  any  debt  con- 
tracted prior  to  the  issning  of  the  patent  therefor/-  merely  preyents 
the  unwilling  appropriation  of  the  land  to  the  satisfaction  of  such 
d^ts,  and  does  not  preyent  the  homestead  claimant,  after  issuance  of 
the  final  certificate,  and  before  patent,  from  giving  a  mortgage  on  tha 
land  for  a  debt  then  contracted  or  theretofore  existing. 

From  Baker:  Robert  Eakin,  Judge. 

Suit  by  Wm.  H.  Howard  against  Ferdinand  Reck- 
ling and  others  to  foreclose  a  mortgage.     Defendants 


162  Howard  v.  Rscklino.  [  31  Or. 

appeal  from  an  order  Bustaining  a  demurrer  to  their 

answer. 

Affirmsik 

Messrs.  King  &  SaxUm^  for  appellants. 

Mr.  Frank  L.  Moore,  for  respondent. 

Opinion  by  Me.  Justice  Wolvbrton. 

This  is  a  suit  to  foreclose  a  mortgage  on  a  home- 
stead claim  executed  by  the  patentee  thereof  to  plain- 
tiff March  8,  1895,  to  secure  certain  indebtedness  by 
him  then  contracted.  The  defendants  answered,  set- 
ting up  as  a  defense  thereto,  that  final  proof  touching 
said  premises  was  made  October  3,  1894,  and  t^at  the 
patent  was  not  issued  until  July  17,  1895,  and  there- 
fore, that  the  premises  could  not  be  subject  to  the 
payment  of  such  indebtedness.  To  the  answer  a  de- 
murrer was  interposed  and  sustained,  and  the  action 
of  the  court  in  this  regard  constitutes  the  only  as- 
signment of  error.  The  sole  question  thus  presented 
is  whether  a  homestead  claimant  may  lawfully  in- 
cumber his  claim  with  a  mortgage  to  secure  indebted- 
ness contracted  subsequent  to  the  date  of  the  final 
certificate  and  prior  to  the  issuance  of  the  patent 
The  homestead  act  provides,  among  other  things, 
that  no  lauds  acquired  under  its  provisions  "  shall  in 
any  event  become  liable  to  the  satisfaction  of  any 
debt  contracted  prior  to  the  issuing  of  the  patent 
therefor:'*  Rev.  St.  U.  S.  §  2296.  This  provision  of 
the  statute  was  manifestly  designed  for  the  protection 
of  entry  men,  and  to  prevent  the  appropriation  of  the 
land  in  invitum  to  the  satisfaction  of  any  debts  in- 
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curred  anterior  to  the  isBuance  of  the  patent  >there{or. 
It  IB  not  a  limitation  or  restriction  upon  any  rights 
the  settler  may  acquire  in  the  land,  nor  does  it  op- 
erate as  a  disability  forbidding  the  sale  or  transfer  of 
his  interest  therein.  It  was,  as  is  said  by  Beach,  J., 
in  Nycum  v.  McAUister^  33  Iowa,  374,  "intended  as  a 
shield  for  his  protection,  and  is  not  a  weapon  feu*  the 
destruction  of  any  of  his  rights."  The  authorities 
seem  to  be  uniform  in  this  interpretation  of  the 
statute,  and,  in  so  far  as  we  have  been  able  to  find 
any  case  in  point,  they  all  hold  that  after  the  issuance 
of  the  final  certificate^  and  before  patent,  the  claimant 
may  execute  a  valid  mortgage  upon  the  land  to  secure 
a  debt  contracted  at  the  time  or  theretofore  existing: 
Orr  V.  Ulyatt  (Nev.)  43  Pac.  916;  Boggan  v.  Reid,  1 
Wash.  614  (20  Pac.  425);  Townaend  v.  Fenton,  30  Minn. 
528  (16  N.  W.  421);  Spiesa  v.  Neuberg,  71  Wis.  279 
(5  Am.  St.  Rep.  211,  37  N.  W.  417);  Kirkaldie  v.  Lar^ 
rahee,  31  Cal.  455  (89  Am.  Dec.  285);  Orr  v.  Stewart, 
67  Cal.  275  (7  Pac.  693);  Lewis  v.  Wetherelly  36  Minn. 
386  (1  Am.  St.  Rep.  674, 81  N.  W.  356);  Lang  v.  Morey, 
40  Minn.  396  (12  Am.  St  Rep.  748,  42  N.  W.  88); 
Clmi&y  V.  White,  5  Neb.  261  (25  Am.  Rep.  487);  and 
Jones  V.  Yoakam,  5  Neb.  265.  It  is  sought  to  distin- 
guish these  cases  as  not  applicable  to  the  question  in 
this  jurisdiction,  because  it  has  been  determined  here 
that  a  mortgage  is  not  a  conveyance,  but  creates  a 
lien  only  upon  the  land  mortgaged;  but  several  of 
the  cases  cited  are  from  states  whose  courts  hold  the 
same  doctrine,  and  the  purpose  of  the  statute  being 
to  prevent  the  appropriation  of  the  land  against  an 
unwilling  party,  and  not  where  it  has  been  volun- 
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tarily  incumbered  by  him,  it  is  clear  that  there  can 

be  no  distinction  in  the  principle,  as  there  is  none 

under  the  authorities.    Let  the  decree  of  the  court 

below  be  affirmed. 

Affirmed. 

[Deelded  m  Pindlron  July  81, 1S97;  rehearing  dented.] 

MINARD  V.  STILLMAN. 

(49Pao.970.) 

Attobhbt  and  Client— CoiTFiDKifTiAL  Gokxunications.— In  an  action 
against  an  attorney  for  money  which  plaintiff  alleges  defendant  has 
converted  to  his  own  use,  and  defendant  alleges  he  paid  to  others  at 
plaintiff's  direction,  defendant  cannot  be  excused  from  testifying  to 
whom  he  made  the  payments  on  the  ground  of  confidential  communi- 
cations, though  the  payment  be  considered  a  communication,  and 
defendant  was  attorney  not  only  for  plaintiff,  bat  for  the  parties  to 
whom  the  payments  were  made.* 

From  Umatilla:   Stephen  A.  Lowell,  Judge. 

This  is  an  action  by  Mary  K.  Minard  against  A.  D. 
Stillman  to  recover  of  the  defendant  a  balance  of  cer- 
tain collections  made  by  him  as  attorney  for  plaintiff 
upon  fire  losses  on  insured  property  consisting  of  a 
dwelling  covered  by  one  company,  and  household 
goods  by  another.  It  is  alleged  that  defendant  wrong- 
fully concealed  the  receipt  of  such  balance  from  plain- 
tiff, and  converted  the  same  to  his  own  use.  The  de- 
fendant admits  the  receipt  of  the  same,  but  denies 
that  it  was  concealed,  or  converted  to  his  own  use  or 
benefit,  and  alleges  that  he  paid  it  out  by  authority, 
and  under  the  express  direction,  of  the  plaintiff.     The 

•  This  case  Is  reported  in  45  Cent  Law  Joar.  814,  with  a  note  entitled  Recent 
Cases  on  Subject  of  Priyileged  Communications  Between  Attorney  and  Client. 
For  annotated  cases  dlscnsslng  this  qaestion  see  Jordan  y.  Wutenum,  4  Am.  8L 
Rep.  886;  HurOwH  v.  HurWvert,  26  Am.  St.  Bep.  482;  Mp't  Bitate,  48  Am.  St  Bep.  808. 
'RaPOBTBB. 
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reply  put  in  issue  the  affirmative  allegations  of  the 
answer.  The  defendant  became  a  witness  at  the  trial 
in  his  own  behalf,  and  testified,  in  substance,  upon  his 
examination  in  chief,  that  the  agent  and  adjuster  for 
the  insurance  companies  represented  to  him  that  the 
drafts  for  the  damages  would  be  drawn  payable  to 
plaintiff,  but  that  she  was  not  to  get  a  certain  portion 
of  the  money,  which  represents  the  balance  sued  for, 
and  that  the  adjuster  did  not  want  such  balance  to  be 
placed  in  her  hands.  When  asked  why  she  was  not 
to  have  such  balance,  he  answered  that  it  was  an  ar- 
rangement between  the  adjusters  and  special  agents  of 
the  insurance  companies  in  the  matter  of  approving 
the  loss.  They  had  declined  to  approve  the  loss,  and 
had  threatened  to  arrest  W.  F.  Minard,  the  husband 
of  the  plaintiff,  for  burning  the  building,  and  claimed 
that  the  household  goods  were  not  in  the  building  at 
the  time  it  was  burned,  and  that  W.  F.  Minard,  who 
was  acting  as  the  agent  of  the  plaintiff  touching  the 
adjustment  and  settlement,  understood  that  such  bal- 
ance was  not  to  be  paid  to  him  nor  his  wife.  He  fur- 
ther testified  that  he  received  the  money  through 
drafts  upon  San  Francisco,  which  were  deposited  in 
the  First  National  Bank  to  his  credit,  and  that  the 
balance  in  dispute  was  checked  out  by  him  to  other 
parties,  and  that  he  received  no  part  of  it  himself,  or 
to  his  use  or  benefit;  that  when  the  whole  amount  was 
paid,  the  said  W.  F.  Minard,  the  agent  of  the  plaintiff, 
knew  perfectly  well  that  such  balance  was  to  be  used 
in  getting  a  settlement,  and  securing  proof  of  these 
claims,  and  knew  that  he  could  not  get  them  approved 
without  it     On  cross-examination  he  was  asked  to 
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whom  he  paid  such  balance.  This  he  declined  to  an- 
swer, saying  it  was  a  matter  of  confidence  between 
these  other  parties,  Minard,  and  himself.  The  court 
was  thereupon  requested  to  compel  the  witness  to  an- 
swer,  which  it  declined  to  do  upon  the  ground  that 
the  relation  of  attorney  and  client  existed  between  the 
parties  and  the  defendant.  Defendant  was  then  asked 
whether  he  had  paid  any  part  of  it  to  Minard  or  his 
wife,  and,  haying  answered  in  the  negative,  Minard 
and  his  wife  consented  in  open  court  to  his  testifying 
as  to  whom  such  balance  was  paid,  and  the  witness 
continued:  ''I  desire  to  state  that  I  refuse  to  give  that 
information,  for  the  reason  that  this  money  was  re- 
ceived and  disposed  of  by  me  upon  a  matter  of  confi- 
dence. People  that  did  not  want  to  deal  directly,  and 
thought  they  could  not  deal  safely  with  Ted  [W.  F.] 
Minard,  dealt  with  me,  and  the  money  was  paid  out. 
«  «  *  I  was  acting  as  attorney  in  confidential  rela- 
tions with  the  other  parties."  Thereupon  the  court 
made  the  same  order  refusing  to  compel  the  witness 
to  answer,  to  which  an  exception  was  taken  and  al- 
lowed, and,  judgment  having  been  rendered  in  favor 

of  the  defendant,  the  plaintiff  appeals. 

Revebsbd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  L.  Kearney. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  John  J.  Balleray. 

Per  Curiam.    The  defendant  contends  that  he  oc- 
cupies the  position  of  attorney  both  for  the  plaintiff 
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and  the  parties  to  whom  he  paid  this  balance;  that  the 
payments  to  such  parties  are  in  their  nature  privileged 
communications  between  attorney  and  client ^  and  that 
he  ought  not  to  be  compelled  to  make  the  disclosure.* 
If  it  be  conceded  that  this  is  a  case  wherein  an  attor- 
ney may  properly  represent  all  parties  concerned  in 
the  settlement  and  adjustment,  the  rule  seems  to  be 
well  settled  that  in  a  controversy  between  such  parties 
and  a  third  person  the  attorney  will  not  be  compelled, 
without  the  consent  of  the  parties,  to  disclose  any 
communication  made  to  him  by  them  while  in  the 
exercise  of  such  professional  employment:  Root  v. 
Wnght,  84  N.  Y.  72  (38  Am.  Rep.  495);  Gruber  v. 
Baker,  20  Nev.  453  (23  Pac.  858).  Upon  the  other 
hand,  the  rule  is  as  well  settled  that  in  a  dispute  be- 
tween parties  themselves  the  attorney  is  not  inhibited 
from  making  such  disclosures  where  the  communica- 
tion was  made  in  the  presence  and  hearing  of  all  con- 
cerned, or  was  intended  for  the  mutual  information  of 
all:  Micheal  v.  Foil,  100  N.  C.  178  (6  Am.  St.  Rep.  577, 
6  S.  E.  264);  Britton  v.  Lorenz,  45  N.  Y.  51;  Rice  v. 
Rice,  14  B.  Mon.  417;  Carey  v.  Carey,  108  N.  C.  267 
(12  S.  E.  1038);  Hughes  v.  Boone,  102  N.  C.  137  (9  S.  E. 
286);  Gulick  v.  Qulick,  39  N.  J.  Eq.  516;  Goodwin  Gas 
Stove  Company's  Appeal,  117  Pa.  St.  514  (2  Am.  St. 
Rep.  696, 12  Atl.  736);  House  v.  House,  61  Mich.  69  (27 
N.  W.  858, 1  Am.  St.  Rep.  570);  In  re  Bauer's  Estate,  79 
Cal.  304  (21  Pac.  759);  Hanlon  v.  Doherty,  109  Ind.  37 
(9  N.  E.  782).     The  reason  of  the  latter  rule  is  stated 

*Non.->8eotion  712,  tnbd.  2,  mil't  Ann.  Laws,  tonobing  this  subject,  reads  as 
follows:  "An  attorney  shall  not,  without  the  consent  of  his  client,  be  examined 
as  to  any  oommunication  made  by  the  client  to  him,  or  his  advice  given  thereon, 
in  the  oontae  at  profenional  employment."— Rkportjuu 
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in  Rice  v.  Rice,  14  B.  Mon.  417,  which  is,  in  effect,  that 
as  the  parties  are  all  present  at  the  same  time,  or  are 
entitled  alike  to  the  same  knowledge,  the  matter  com- 
municated is  not  in  its  nature  private,  and  conse- 
quently that,  as  between  the  parties,  and  in  so  far  as 
they  are  or  can  be  concerned,  it  cannot,  in  any  sense, 
be  deemed  a  subject  of  confidential  communication 
made  by  one  which  the  duty  of  the  attorney  inhibits 
him  from  disclosing  to  the  other.  And,  in  conclusion 
Simpson,  J.,  says:  *'The  statements  of  parties  made  in 
the  presence  of  each  other  may  be  proved  by  their  at- 
torneys, as  well  as  by  other  persons,  because  such 
statements  are  not  in  their  nature  confidential,  and 
cannot  be  regarded  as  privileged  communications." 

Now,  the  case  at  bar  presents  a  condition  of  affairs 
in  which  there  is  a  dispute  between  one  of  the  parties 
and  the  attorney,  and  it  is  contended  by  the  defend- 
ant's counsel  that  the  attorney  stands  in  the  position 
of  a  stranger,  and  that  the  rule  should  be  applied  as 
where  the  controversy  is  between  one  of  the  parties  to 
the  communication  and  a  stranger.  In  this  view  we 
cannot  concur.  If  it  was  a  matter  of  common  knowl- 
edge between  the  parties  to  the  settlement  as  pertains 
to  the  persons  to  whom  this  balance  was  paid,  the 
knowledge  or  the  communications  by  which  it  was  ob- 
tained by  all  cannot  be  considered  as  privileged  in  so 
far  as  the  parties  are  concerned,  and  the  attorney  is 
not  inhibited  by  any  duty  devolving  upon  him  from 
communicating  such  knowledge  from  one  to  the  other. 
The  knowledge  would  be  matter  common  to  all,  the  at- 
torney included,  and  for  that  reason  is  not  privileged, 
as  it  concerns  them  all.     So  that  in  a  controversy  be- 
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tween  oiie  of  the  parties  and  the  attorney  the  com- 
munication would  be  a  matter  of  common  knowledge 
between  parties  to  that  controyersy,  and  the  reason  as- 
signed why  it  is  not  privileged  as  between  the  parties 
to  the  settlement  is  equally  as  strong,  and  has  like  ap- 
plication as  between  one  of  the  parties  and  the  attor- 
ney. The  court  was  therefore  in  error  in  not  requir- 
ing the  defendant  to  answer.  The  information  which 
the  plaintiff  sought  to  elicit  would  seem  to  be  perti- 
nent to  the  issue,  which  was  whether  defendant  had 
converted  any  of  this  money  to  his  own  use.  He  claims 
that  he  paid  it  to  certain  parties  under  the  direction 
of  the  plaintiff,  and  it  is,  therefore,  an  impbrtant  fac- 
tor in  the  logical  course  of  an  examination  to-.ching 
the  transaction  to  ascertain  and  know  to  whom  it  was 
paid,  and  was,  therefore,  proper  subject-matter  re- 
specting which  to  pursue  a  cross-examination  of  the 
witness.  The  judgment  of  the  court  below  will  there- 
fore be  reversed,  and  the  cause  remanded  for  such 
other  proceedings  as  may  seem  pertinent,  not  incon- 
sistent with  this  opinion. 

Reversed. 

( Decided  at  Psmblron  July  81, 1897 ;  rehearing  denied.] 

STEEL  V.  FARRELL. 

(48  Pms.  974.) 

TBiFLmo  ERBOS— Appbal.— A  caiue  will  not  be  reyeraed  for  *  trifling 
error — snch  $2.25. 

From  Union:  Robert  Eakin,  Judge. 

Suit  by  R.  M.  Steel  against  John  Farrell  to  fore- 
close a  mortgage,  resulting  in  a  decree  for  plaintiff, 

from  which  defendants  appeal. 

Affirmed. 
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For  appellants  there  was  an  oral  argument  by 
Messrs.  J.  D.  Slater  and  J.  W.  Knowles* 

For  respondent  there  were  briefs  over  the  names 
of  C.  H.  Finn  and  Thos,  H.  Crawford^  with  an  oral 
argument  by  Mr.  Finn. 

Per  Curiam.  The  material  facts  are  that  on  De- 
cember 27,  1889,  the  defendants,  John  Farrell  and 
Amanda,  his  wife,  being  indebted  to  the  First  Na- 
tional Bank  of  Island  City,  Oregon,  in  the  sum  of 
$3,975.25,  executed  to  it  their  promissory  note  for 
that  amount,  and  desiring  to  secure  the  payment 
thereof,  and  to  obtain  further  credit,  plaintiff,  at  their 
request,  and  for  their  accommodation,  guaranteed  to 
pay  the  same,  and  also  agreed  that,  if  any  payments 
were  made  thereon  by  the  makers,  he  would  be  liable 
for  such  future  advances  as  might  be  made  to  them 
by  the  bank  at  any  time  within  three  years,  not  ex- 
ceeding the  amount  specified  in  the  obligation;  and 
in  consideration  for  the  liability  thus  assumed  Farrell 
and  wife  executed  to  him  a  mortgage  upon  certain 
real  property,  conditioned  that  if  they  made  default 
in  the  payment  of  said  note  or  advances,  and  plaintiff 
was  compelled  to  pay  the  same,  or  any  part  thereof, 
the  amount  so  paid  should  become  a  lien  upon  the 
said  premises,  and  be  foreclosed  in  the  manner  pre> 
scribed  by  law.  On  May  22,  1895,  Farrell  and  wife 
owed  the  bank  the  sum  of  $3,327.40,  and  having  made 
default  in  the  payment  thereof  upon  demand,  plaintiff 
paid  the  same,  and  brings  this  suit  to  recover  that 
amount  and  interest  thereon  at  the  rate  of  ten  per 
cent,  per   annum,  and  to   foreclose  the   lien   of   his 
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mortgage.  The  cause  being  at  issue,  a  trial  was  had 
resulting  in  a  decree  as  prayed  for,  from  which  the 
defendants  appeal. 

The  defendants'  counsel  having  failed  to  file  a  brief 
at  the  time  this  cause  came  on  for  trial,  obtained  per- 
mission to  make  an  oral  argument,  and  submit  their 
brief  within  fifteen  days,  which  have  long  since  ex- 
pired, without  availing  themselves  of  the  privilege, 
notwithstanding  which  we  have  carefully  examined 
the  evidence,  and  conclude  that  it  fully  supports  the 
findings  of  the  trial  court.  The  record  shows  that, 
in  addition  to  the  original  debt,  the  defendants  were 
charged  with  certain  sums  of  money  paid  at  their 
request  on  account  of  taxes  levied  upon  the  mort- 
gaged premises,  premiums  paid  for  keeping  the  build- 
ings thereon  insured,  repairs  on  the  buildings,  and 
the  cost  of  a  barn  built  upon  said  premises,  which, 
at  the  time  the  mortgage  was  executed,  were  leased 
to  certain  persons,  and,  as  additional  security,  de- 
fendants assigned  to  plaintiff  these  leases  and  the 
rents  accruing  thereunder,  which  when  collected,  were 
credited  upon  the  debt  to  the  bank,  and  this  credit 
was  further  augmented  by  money  received  from  an 
insarance  company  on  account  of  the  loss  by  fire  of  a 
building  erected  upon  the  demised  premises.  Interest 
at  ten  per  cent  was  computed  upon  the  additional  in- 
debtedness, and  a  like  rate  allowed  upon  the  credits 
until  they  exceeded  the  interest,  when  they  were  ap- 
plied in  reducing  the  principal.  In  one  instance, 
however,  under  the  date  of  April  13,  1892,  a  credit 
of  $41.65  is  allowed  on  account  of  rent  collected,  while 
a  charge  of  $43.89  is  made  on  account  of  interest, 
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thereby  increasing  the  principal,  but  in  such  a  small 
degree  as  to  work  no  appreciable  injury. 

Based  upon  this  computation,  plaintiff  was  com- 
pelled to  pay  the  bank,  under  his  guaranty,  the  sum 
demanded  by  it,  which,  at  ten  per  cent,  interest, 
amounts  to  the  sum  awarded  him  in  the  decree. 
Counsel  for  defendants  contended,  at  the  argument, 
that  the  contract  entered  into  between  the  parties  was 
to  apply  the  rents  collected  to  the  payment  of  the 
original  debt,  and,  had  this  agreement  been  observed, 
and  the  amount  received  on  account  of  insurance  ap- 
plied in  the  same  manner,  plaintiff's  liability  would 
have  been  discharged.  Examining  the  mortgage  exe- 
cuted by  Farrell  and  wife,  it  shows  that  plaintiff  not 
only  guaranteed  the  payment  of  the  original  debt,  but 
also  obligated  himself  to  pay  all  other  sums,  not  ex- 
ceeding the  original  amount,  that  might  be  advanced 
by  the  bank  for  a  period  of  three  years  from  the  date 
of  the  mortgage.  A  fair  construction  of  the  terms  of 
this  contract  leads  us  to  the  conclusion  that  it  was  un- 
derstood  between  the  parties  to  it  that,  if  defendants 
received  additional  sums  from  the  bank,  the  rents  so 
collected  should  be  first  applied  to  the  payment  of 
such  sums.  The  original  note  became  due  six  months 
after  its  execution,  and  bore  interest  from  maturity  at 
the  rate  of  ten  per  cent,  per  annum,  and  the  same  rate 
was  charged  upon  all  sums  so  advanced  by  the  bank. 
While  the  contract  does  not  particularly  specify  what 
rate  was  chargeable  on  account,  yet  it  appears  that 
defendants  were  aware  of  and  practically  assented  to 
the  computation  at  the  rate  adopted.  It  also  appears 
that  Amanda  Farrell  conveyed  to  plaintiff  one  hun- 
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dred  and  sixty  acres  of  land  which  it  is  claimed  he 
agreed  to  accept  as  a  payment  of  the  sum  of  $1,000  on 
account  of  his  assumed  liability  before  it  had  attached. 
This  land,  at  the  time  it  was  so  conveyed,  was  incum- 
bered with  a  mortgage,  and  also  attached  for  the 
grantor's  debt;  and,  while  the  evidence  is  quite  con- 
flicting, we  think  there  was  no  agreement  to  accept 
this  tract  as  a  payment,  but  the  plaintiff  holds  the 
legal  title  thereto  in  trust  for  this  defendant  upon  the 
repayment  of  his  debt  and  interest.  We  think  the  de- 
cree complained  of  is  fully  supported  by  the  evidence, 
and  hence  it  follows  that  it  must  be  affirmed,  and  it  is 

80  ordered. 

Affirmed. 


f  Decided  at  PmiBLnoN  July  Si,  1897.] 

Bs  MURRAY'S  ESTATE, 

(49  Pae.  961.) 

1.  IseoLTKHCT— AflsiGNn'B  FiHAL  RspoBT — Pbactiox.^  An  assignee  for 

crediton,  having  discharged  the  datiee  of  hie  trust,  ia  entitled,  upon 
filing  his  final  aoconnt,  to  haye  it  settled  and  adyosted,  and  all  objeo 
tions  thereto  passed  upon  and  determined  separately.  Hence  an  or- 
der disallowing  the  account  in  toto  is  error. 

2.  Apfbal — OBJsoTioifs  iTOT  Mads  Bklow.— Irregularities  In  the  verifica- 

tion and  filing  of  objections  to  the  final  account  of  an  assignee  in  in- 
solvency cannot  be  urged  for  the  first  time  on  appeal. 

From  Grant:  Morton  D,  Clifford,  Judge. 

Final  accounting  of  Kenneth  F.  MacRae,  assignee 

of  Murray  Brothers,  insolvent.     Upon  objections  by 

A.  L.  Brown,  creditor,  the  account  was  rejected,  and 

assignee  appeals. 

Reversed. 
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For  appellant  there  was  a  brief  by  Mr.  ThorfUon 
Williams,  with  an  oral  argument  bj  Mr.  Emmet  TFif- 
UxvmB. 

For  respondent  there  was  a  brief  and  an  oral  argu* 
ment  by  Mr.  Errett  Hick$. 

Opinion  by  Mr.  Justice  Beak. 

This  appeal  brings  up  for  review  a  decree  of  the 
Circuit  Court  of  Grant  County,  made  in  the  matter  of 
the  final  account  of  Kenneth  F.  MacRae,  as  assignee 
of  Murray  Brothers,  formerly  partners  doing  business 
as  stockmen  and  ranchers  in  Grant,  Harney,  and  Mal- 
heur counties.  MacRae  was  appointed  in  November, 
1891,  assumed  control  and  management  of  the  estate 
January  1,  1892,  and  filed  his  final  account  on  May 
31,  1894,  showing  a  balance  on  hand  of  $4,256.70,  of 
which  he  asked  to  be  allowed  the  sum  of  $3,390.37  for 
his  personal  services  as  assignee,  and  $866.33  as  a  bal- 
ance due  for  the  services  of  his  attorneys.  After  sev- 
eral ineffectual  attempts  to  bring  the  matter  of  the  ac- 
count to  a  hearing,  January  19,  1895,  was  fixed  as  the 
time  for  hearing  objections  thereto,  and  for  the  settle- 
ment thereof,  of  which  due  notice  was  given.  On  the 
eighteenth  of  January,  1895,  one  of  the  creditors  of 
the  estate  filed  objections  to  many  items  in  the  as- 
signee's final  account,  specifying  with  considerable  de- 
tail the  grounds  of  such  objections.  Nothing  further, 
however,  appears  in  the  journal  of  the  court  in  refer- 
ence to  the  matter  until  May,  1896,  when  the  court 
filed  a  decision  wherein  he  makes  some  findings  of 
fact  to  the  effect  that  the  estate  had  been  eztrava- 
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gantly  and  wastefollj  managed,  but  did  not  pass  upon 
any  of  the  objections  made  to  the  final  account,  except 
such  as  pertained  to  the  matter  of  the  allowance  to  the 
assignee  for  his  personal  service  and  for  the  balance 
due  his  attorneys.  On  the  twenty-sixth  of  May  the 
assignee  filed  a  motion,  supported  by  affidavit,  for  a 
rehearing,  and  a  re-examination  of  the  matter,  and  for 
leave  to  file  a  supplemental  report.  This  motion  was 
allowed,  and  on  October  7,  1896,  a  supplemental  re- 
port, explanatory  of  the  final  account,  and  in  answer 
to  the  objections  thereto,  setting  out  at  great  length 
and  with  much  detail  the  transactions  of  the  assignee, 
was  filed  by  him,  and  the  whole  matter  argued  and 
submitted.  On  February  8, 1897,  the  court  again  filed 
what  are  denominated  findings  of  fact  and  conclusions 
of  law,  but  whith,  like  the  former  findings,  did  not 
pass  upon  or  determine  the  specific  objections  made  to 
the  assignee's  final  report,  or  undertake  to  settle  his 
accounts.  Upon  these  findings  a  decree  was  rendered 
that  'Hhe  final  account  and  report  and  the  supple- 
mental account  and  report  of  the  said  assignee  be,  and 
the  same  are  hereby,  rejected  and  disallowed;  that  the 
said  assignee  be,  and  he  is  hereby,  allowed  the  sum  of 
$309.37,  in  addition  to  the  amount  already  received  by 
him  as  per  his  said  final  account  and  report,  for  his 
services  as  such,  and  the  remaining  sum  now  in  his 
hands  belonging  to  the  said  estate,  to  wit,  the  sum  of 
13,906.58,  the  said  assignee  is  hereby  ordered  to  forth- 
with distribute  pro  rata  among  the  creditors  of  the 
estate,  and  that  each  creditor  have  and  recover  of  and 
from  the  said  assignee  his  costs  and  disbursements, 
taxed  at  the  sum  of  $ .*' 
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1.  From  this  decree  the  assignee  appeals,  and,  in 
our  opinion,  his  appeal  must  prevail.  Having  dis- 
charged the  duties  of  his  trust,  and  filed  his  final 
account,  he  was  entitled  to  have  it  settled  and  ad- 
justed, and  the  specific  objections  made  thereto  passed 
upon  and  determined.  This  was  not  done,  but  an 
order  was  enftered  disallowing  the  account  in  toto» 
and  ordering  the  distribution  of  the  funds  then  in  his 
hands,  less  the  sum  of  $390,  which  he  was  permitted 
to  retain  for  his  own  services;  so  that,  as  the  matter 
now  stands,  the  assignee  must  go  to  the  expense  and 
trouble  of  filing  another  final  account  notwithstanding 
the  fact  that  the  one  on  file  is  a  full  and  complete 
account  of  his  doings  as  assignee.  The  estate  has 
been  settled,  and  it  only  remains  for  the  court  to 
settle  and  adjust  the  accounts  of  the  assignee. 
The  proper  practice  would  have  been  for  the  court 
below  to  have  tried  and  determined  the  issues  made 
by  the  objections  to  the  final  account,  and  either  al- 
lowed it  in  whole  or  in  part,  and  in  that  manner 
ascertained  the  sum  with  which  the  assignee  is  prop- 
erly chargeable,  and  the  amount  for  which  he  is 
entitled  to  a  credit,  and  thereby  settled  and  adjusted 
his  account  so  that  when  he  complied  with  the  decree 
he  would  be  entitled  to  a  discharge  and  order  exoner- 
ating his  bondsmen.  The  final  account  of  the  busi- 
ness, together  with  the  books,  vouchers,  and  records 
on  file,  show  all  his  transactions  and  his  receipts  and 
disbursements  with  particular  and  commendable  clear- 
ness, and  upon  these  records  and  the  objections  made 
to  the  final  report  he  is  entitled  to  have  the  matter 
adjusted,  and  not  be  compelled  to  begin  over  again. 
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Although  the  court  may  have  been  of  the  opinion, 
from  its  examination  of  the  record,  that  the  estate 
had  been  extravagently  managed  or  wasted,  or  that 
the  assignee  had  failed  to  account  for  all  the  property 
coming  into  his  hands,  or  had  paid  out  money  for 
which  he  was  not  entitled  to  a  credit,  it  was  not  au- 
thorized on  that  account  to  disallow  and  reject  his 
final  account  in  toto.  It  should  have  tried  out  the 
disputed  questions  either  from  the  record,  if  that 
could  have  been  done,  and,  if  not,  from  extraneous 
testimony,  and  made  such  a  decree  of  final  settlement 
as,  in  its  opinion,  the  facts  justified. 

2.  It  is  claimed  that  the  objections  were  not  filed 
in  time,  and  are  not  properly  verified,  but  questions  of 
that  kind  cannot  be  made  in  this  court  for  the  first 
time.  The  case  was  argued  and  submitted  twice  to 
the  court  below  on  the  assumption  that  the  objections 
were  properly  filed.  The  only  question  in  the  case  is 
the  settlement  of  the  final  account  of  the  assignee,  and 
as  this  involves  questions  of  fact  which  cannot  be  de- 
termined in  this  court  from  the  record  before  us,  it 
necessarily  follows  that  the  decree  must  be  reversed, 
and  the  cause  remanded  to  the  court  below,  with  direc- 
tions  to  adjust  and  settle  the  final  account  of  the  as- 
signee; and  it  is  so  ordered. 

Bbvsbsed. 
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(Dtelded  at  Psin>LRON  July  n.  1807.] 

FISK  t;.  BASCHE. 


31  1781 

88  5141  (49P«c.Wl.) 

I  31  178 

42  485 


OpBivxKa  8nTLSD  Aooouhts — Bubdeit  or  PBooF.—On*  who  seeks  to  sm^ 
charge  and  fitlsify  a  settled  acooant  has  the  bmden  of  proof  to  estab- 
lish the  fibcts  alleged :  Hoyt  t.  Clarkton,  23  Or.  61,  applied. 

From  Baker:   Robert  Eakin,  Judge. 

For  appellant  there  was  an  oral  argument  by  Mr. 
F.  M.  Saxton  (Mr.  Will  R.  King  of  counsel). 

For  respondents  there  was  an  oral  argument  by 
Mr.  Frank  L.  Moore. 

Per  Curiam.  This  is  a  suit  for  an  accounting. 
The  facts  are  that  on  April  21,  1888,  plaintiff  and  one 
Henry  A.  Hyde,  as  partners,  entered  into  a  contract 
with  defendants  by  which  it  was  agreed  that  the  latter 
would  from  time  to  time  ship  to  them,  at  Prairie  City, 
Oregon,  certain  goods,  wares,  and  merchandise,  which 
they  agreed  to  sell  and  remit  the  proceeds,  less  ten  per 
cent,  thereof,  which  they  were  to  retain  as  their  com- 
mission; that  about  April  1,  1889,  Hyde  assigned  all 
his  interest  in  this  contract  to  plaintiff,  who  continued 
to  carry  out  its  terms  until  about  October  1  of  that 
year,  when  he  had  a  settlement  with  the  defendants, 
wherein  there  was  found  a  balance  against  him  of 
$490,  which  he  settled  by  delivering  certain  personal 
property  to  defendants  in  payment  thereof.  Plaintiff 
admits  haying  received  from  defendants  large  quan- 
tities of  goods,  wares,  and  merchandise,  and  that  he 
sold  the  same,  but  alleges  that  he  delivered  to  them 
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notes,  accounts,  money,  and  property  far  in  excess  of 
the  yalue  thereof;  that  defendants  agreed  to  collect 
said  notes  and  accounts,  and  render  a  statement 
thereof)  and  pay  the  plaintiff  the  amount  which  might 
be  found  due  him  on  final  settlement;  that  they  col- 
lected about  $2,000  thereon,  and  applied  the  same  to 
their  own  use,  refusing  to  account  with  or  pay  to  the 
plaintiff  any  part  of  the  moneys  so  collected, — ^and 
also  alleges  such  other  facts  as  to  give  a  court  of  equity 
jurisdiction  of  the  cause.  The  defendants  deny  the 
material  allegations  of  the  complaint,  and,  as  a  further 
defense,  aver  the  accounting,  settlement,  and  delivery 
of  the  property  in  payment  of  the  amount  so  found  to 
be  due,  as  hereinbefore  stated.  The  plaintiff,  after 
denying  the  new  matter  set  out  in  the  answer,  alleges 
in  his  reply  that  defendants  falsely  and  fraudulently 
represented  to  him  that  after  giving  him  credit  for  all 
moneys,  notes,  accounts  and  property  so  received  he 
was  indebted  to  them  in  the  sum  of  $1,400,  and  that, 
relying  thereon  and  being  deceived  thereby,  he  had 
been  induced  to  turn  over  to  them  money  and  prop- 
erty to  that  amount  in  settlement  thereof;  that  there- 
after, having  learned  that  such  representations  were 
false,  and  that  defendants  were  indebted  to  him  in  a 
large  sum,  he  made  a  demand  on  them  for  an  account- 
ing and  settlement  of  their  dealings,  but  that  they  re- 
fused to  comply  therewith.  The  cause,  being  at  issue, 
was  thereupon  referred,  and  the  evidence  taken,  from 
which  the  court  found  that  plaintiff  and  defendants 
had  a  settlement  of  their  dealings,  which  was  fair  and 
complete,  so  far  as  it  could  ascertain  from  the  data 
thereof  then  in  the  hands  of  either  party,  but  that  it 
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was  impossible  to  say  from  an  inspection  of  their 
books,  in  the  light  of  the  oral  evidence  explanatory 
thereof,  what  sum,  if  any,  was  due  either  party,  and 
thereupon  rendered  a  decree  dismissing  the  suit,  from 
which  the  plaintiff  appeals. 

Plaintiff  having  alleged  in  the  complaint  that  he 
never  had  an  accounting  with  defendants,  and  having 
practically  admitted  in  the  reply  that  he  had  a  settle- 
ment with  them,  which  he  seeks  to  avoid,  it  is  con- 
tended by  counsel  for  the  defendants  that  to  permit 
him  to  avail  himself  of  the  allegations  of  the  latter 
pleading  would  be  violative  of  the  rule  announced  in 
the  case  of  Lillienthal  v.  Hotaling  Company j  15  Or.  371 
(15  Pac.  630),  to  the  effect  that  a  plaintiff  in  an  action 
or  suit  must  recover,  if  at  all,  upon  the  facts  stated  in 
his  complaint.  We  have  no  disposition  to  controvert 
the  rule  established  in  that  case,  but,  assuming  that 
plaintiff's  cause  of  suit  is  properly  stated,  we  do  not 
think  the  evidence  submitted  at  the  trial  entitles  him 
to  the  relief  he  seeks.  The  original  statements  of  ac- 
count, as  prepared  by  plaintiff  and  defendants,  and 
which  were  used  in  making,  and  furnished  the  basis 
of,  their  settlement,  are  in  the  record,  and  that  sub- 
mitted  by  the  plaintiff  contains  the  following  item: 
"  Horses,  $490."  This  is  evidently  the  property  deliv- 
ered to  defendants  in  settlement  of  the  amount  then 
found  to  be  due  them,  and,  while  plaintiff  seems  to 
think  that  this  item  refers  to  a  band  of  horses  deliv- 
ered for  another  purpose,  he  admits  offering  Basche 
$50  to  set  aside  the  settlement  and  open  the  account. 
Just  after  this  settlement  was  effected  there  was  found 
to  be  due  plaintiff  from  defendants  the  sum  of  $100, 
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08  salary,  which  they  paid  by  check  drawn  on  the 
First  National  Bank  of  Baker  City,  and  thereupon  ob- 
tained plaintiff's  receipt,  evidencing  a  payment  "in 
full  of  all  demands  to  date."  The  evidence  shows  that 
certain  errors  occurred  in  entries  made  by  the  defend- 
ants in  their  books,  and  that  plaintiff  had  charged  de- 
fendants with  certain  notes  delivered  to  them,  but 
failed  to  give  them  credit  therefor  upon  their  return 
to  him  for  collection,  so  that  they  are  charged  with 
the  notes,  and  also  with  the  money  obtained  on  ac- 
count thereof. 

Assuming,  as  we  have,  that  the  pleadings  presented 
the  issue  of  surcharging  and  falsifying  a  settled  ac- 
count, the  burden  was  on  the  plaintiff  to  establish  the 
facts  so  alleged:  Hoyt  v.  Clarhson^  23  Or.  51  (31  Pac. 
198).  In  this  respect  he  has  signally  failed,  in  conse- 
quence of  which  we  are  compelled  to  conclude,  as  did 
the  trial  court,  that,  if  there  be  any  amount  due  either 
party,  it  is  not  discoverable  from  a  careful  examina- 
tion of  the  evidence;  and  hence  it  follows  that  the  de- 
cree must  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 

[Dedded  Norember  22,  1897;  nh«arliif  denied.] 

LOVEJOY  V.   WILLAMETTE  ELECTRIC  CO. 

(61  PftC  197.) 

XviDSKCs  OT  Fbaud. — An  allegation  that  defendants  were  guilty  of  fraud 
in  an  action  to  recover  land  In  introducing  in  evidence  a  deed  of  plain- 
tiff's ancestor  to  defendants'  predecessors,  when  such  deed  had,  in 
another  action,  been  adjudged  void,  is  not  sustained  where  the  only 
effect  of  the  judgement  in  such  other  action  was  to  determine  that  the 
land  there  in  controversy  was  not  in  fact  a  part  of  that  conveyed  by 
such  deed. 
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Prom  Multnomah:  Lotal  B.  SxicASMd,  Judge. 

This  is  a  suit  by  Amos  Lovejoy  and  others  against 
the  Willamette  Falls  Electric  Company  and  other  al- 
lied corporations  to  set  aside  a  judgment  in  favor  of 
the  defendant  corporations  rendered  in  an  action  at 
law  brought  against  them  by  the  present  plaintiffs  to 
recover  the  possession  of  the  island  in  the  Willamette 
River  at  or  near  the  falls  at  Oregon  City,  which  was 
confirmed  to  the  legal  assignees  of  the  Willamette 
Milling  and  Trading  Company  as  "Abernethy  Island," 
by  the  eleventh  section  of  the  act  of  congress  relating 
to  public  lands  in  Oregon,  approved  September  27, 
1850  (9  Stat.  496),  on  the  ground  that  such  judgment 
was  recovered  through  a  mistake  of  plaintiffs  as  to 
the  locubs  in  quo,  and  by  fraud  on  the  part  of  the  de- 
fendants in  introducing  in  evidence  a  certain  deed 
executed  by  the  plaintiffs'  ancestor  in  1863.  The  com- 
plaint, in  substance,  is:  That  at  the  time  of  the  pas- 
sage of  the  act  of  congress  of  1850  known  as  the  "Do- 
nation Law''  there  were,  and  are  now,  two  islands  in 
the  Willamette  River  at  or  near  the  falls,  one  immedi- 
ately above  the  other,  and  separated  by  a  well  defined 
channel,  the  upper  one  containing  sixteen  and  one- 
half  and  the  lower  one  about  one  and  one-half  acres; 
that  the  lower  one  was  known  and  designated  at  the 
time  as  **  Governor's  Island,"  or  the  "Island  Mill 
Property,"  and  is  the  island  confirmed  to  the  assignees 
of  the  Willamette  Milling  and  Trading  Company  by 
the  act  of  congress  referred  to;  that  prior  to  the  pas- 
sage of  such  act  George  Abernethy  undertook,  by  set- 
tlement or  otherwise,  to  acquire  title  to  the  upper 
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island,  and  for  that  reason  it  was  commonly  known 
and  designated  at  the  time  as  ''Abernethy  Island''; 
that  thereafter  A.  L.  Lovejoy,  the  plaintiffs'  ancestor, 
became  by  mesrui  conveyances  the  owner  in  fee  simple 
of  the  island  confirmed  to  the  milling  company  as 
Abernethy  Island,  and  also  the  owner  of  all  the  right, 
title,  and  interest  of  Abernethy  to  the  upper  island, 
which  was  likewise  known  and  designated  as  ^'Aber- 
nethy  Island;"  that  on  February  28,  1863,  Lovejoy 
and  wife  conveyed  by  deed  to  John  H.  Moore  and 
others,  according  to  the  description  in  the  deed,  "what 
is  known  as  'Abernethy  Island,'  at  the  falls  of  the  Wil- 
lamette River,  in  Clackamas  County,  State  of  Oregon," 
intending,  however,  to  convey  thereby  their  interest 
in  and  to  the  upper  island,  and  not  to  the  island  con- 
firmed to  the  milling  company  by  the  act  of  congress; 
that  the  lower  island  never  was  conveyed  by  Lovejoy 
to  any  person,  and  was  owned  by  him  at  the  time  of 
his  death,  in  September,  1882,  and  is  now  owned  and 
in  possession  of  the  plaintiffs;  that  on  November  3, 
1890,  the  plaintiffs  were  informed  and  believed  that 
one  of  the  defendant  companies  had  taken  possession 
of  the  lower  island,  and  was  proceeding  to  erect  build- 
ings thereon,  and,  acting  under  this  information  and 
belief,  and  without  visiting  the  locus  in  quOf  or  consid- 
ering the  confusion  likely  to  arise  out  of  the  similarity 
of  names  of  the  two  islands,  they  began  an  action  of 
ejectment  to  recover  the  possession  of  <^an  island  in 
the  Willamette  River,  situated  at  or  near  the  falls  of 
said  river  on  the  east  side  of  said  river,  at  or  near  Or- 
egon City,  in  Clackamas  County,  State  of  Oregon,  be- 
ing the  same  island  described  and  confirmed  as  'Aber- 
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nethy  Island '  in  the  eleventh  section  of  an  act  of  con- 
gress of  the  United  States  relating  to  public  lands  in 
Oregon,  approved  February  27,  1850,  with  its  appur- 
tenances;" that  in  truth  and  in  fact  the  defendant  in 
such  action  was  not  then  in  possession  or  exercising 
any  acts  of  ownership  or  possession  over  the  land 
described  in  the  complaint,  but  was  in  possession  of 
the  upper  island,  commonly  known  as  "Abernethy 
Island;"  that,  taking  advantage  of  the  confusion  in 
names,  its  lessor  filed  an  answer  denying  the  allega- 
tions of  the  complaint,  and  alleging  title  in  itself,  and 
pleading  the  statute  of  limitations;  that  the  cause 
went  to  trial,  and  the  plaintiffs,  to  maintain  the  issues 
on  their  part,  introduced  in  evidence  deeds  from  W. 
H.  Farrar  and  wife  and  James  Guthrie,  Jr.,  of  date 
July  9,  1862,  conveying  to  their  ancestor,  A.  L.  Love- 
joy,  "the  'Island  Mill  Property,'  so  called,  or  *Aber- 
nethy  Island,'  "  and  also  testimony  tending  to  show 
possession  thereof  by  the  plaintiffs  and  their  ancestors 
since  the  date  of  such  deeds;  that  the  defendant  there- 
upon, to  maintain  the  issues  on  its  part,  offered  in 
evidence  the  deed  from  Lovejoy  and  wife,  of  date  Feb- 
ruary 28,  1863,  conveying  to  J.  H.  Moore  and  associ- 
ates what  is  known  as  "Abernethy  Island  "  at  the  falls 
of  the  Willametf  River,  in  Clackamas  County,  Ore- 
gon, and  other  deeds  through  which  the  defendant 
claims  title,  and  evidence  tending  to  show  continuous 
possession;  that,  although  the  conveyances  referred  to 
apparently  describe  the  same  premises,  the  two  islands 
were  in  truth  and  in  fact  separate  and  distinct  tracts 
of  land,  and  the  title  thereto  deraigned  through  sepa- 
rate channels;  that,  owing  to  the  confusion  growing 
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out  of  this  similarity  of  names,  the  plaintiffs'  attorney 
became  confused,  and  proceeded  to  the  trial  on  the 
theory  that  the  island  described  in  the  complaint  was 
identical  with  that  described  in  the  deed  from  Love- 
joy  and  wife  to  Moore  and  associates,  of  date  February 
28)  1863;  and,  when  his  objection  to  the  introduction 
of  said  deed  was  overruled,  he  abandoned  the  case, 
and  judgment  was  thereupon  rendered  against  the 
plaintiffs  in  favor  of  the  defendant;  that  plaintiffs 
used  all  reasonable  diligence  to  avoid  the  effect  of 
such  judgment,  and  to  that  end  filed  a  motion  for  a 
new  trial,  which,  being  overruled,  they  filed  an  appli- 
cation to  be  relieved  from  the  judgment  on  the  ground 
of  the  mistake  as  to  the  locus  in  quo,  which  was  also 
denied,  and  the  ruling  thereon  subsequently  affirmed 
by  this  court;  that  in  prosecuting  the  motion  to  be  re- 
lieved from  the  judgment,  plaintiffs'  sole  object  was  to 
place  the  cause  in  the  same  position  in  which  it  was 
prior  to  the  trial  thereof,  for  the  reasoh  that  the  Aber- 
nethy  Island  of  which  the  defendants  were  claiming 
the  possession  and  the  adverse  occupancy  under  the 
statute  of  limitations  was  not  the  Abernethy  Island 
owned  by  the  plaintiffs,  the  recovery  of  which  was 
sought  in  the  action. 

The  complaint  further  alleges  that  in  1870  the  de- 
fendants' predecessor  in  interest  was  in  posse3sion  of 
the  upper  island,  claiming  title  thereto  under  the  deed 
from  Lovejoy  and  wife  to  Moore  and  others,  and  while 
so  in  possession  W.  C.  Johnson  and  J.  L.  Barlow 
brought  an  action  of  ejectment  against  it  to  recover 
possession  of  such  island,  and  were  successful;  that  it 
was  adjudged  therein  that  the  defendant  had  no  title 
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or  interest  in  the  island,  and  that  the  deed  from  Love- 
joy  and  wife  to  Moore  and  others  was  held  for  naught; 
that  the  defendants  in  this  suit,  and  in  the  action  at 
law  as  well,  knew  of  this  litigation,  and  the  result 
thereof,  but,  with  intent  to  cheat  and  defraud  plain- 
tiffs, fraudulently,  wrongfully,  and  deceitfully  intro- 
duced said  deed  in  evidence,  and  did  thereby  mislead, 
confuse,  and  deceive  the  plaintiffs  and  their  counsel 
on  account  of  the  similarity  of  the  names  of  said  is- 
lands, and  that  they  were  so  taken  by  surprise  as  to  be 
unable  to  proceed  intelligently  with  their  defense.  To 
this  complaint  the  defendants  filed  an  answer,  in 
which  it  is  denied  that  there  were  at  the  time  of  the 
passage  of  the  act  of  congress  of  September  27,  1850, 
or  are  now,  two  islands  at  the  falls  of  the  Willamette 
at  Oregon  City,  east  of  the  channel  thereof,  and  alleges 
that,  although  the  plats  and  surveys  of  the  United 
States  now  show  two  islands  east  of  such  channel, 
there  is,  in  truth  and  in  fact,  but  the  one  known  and 
designated  in  the  act  of  congress  as  "Abernethy  Is- 
land." After  denying  the  material  allegations  of  the 
complaint,  the  answer,  for  a  further  and  separate  de- 
fense, alleges  that  the  defendant,  the  Portland  General 
Electric  Company,  is  the  owner  in  fee  simple  of  the 
Abernethy  Island  mentioned  and  referred  to  in  •the 
donation  law,  and  that  it  and  its  predecessors  in  inter- 
est have  been  in  the  open,  notorious,  exclusive,  and 
peaceable  posession  thereof  for  more  than  thirty  years, 
and  that  neither  the  plaintiffs  nor  their  ancestors,  pre- 
decessors, or  grantors  have  been  in  possession  during 
that  time.  The  proceedings  in  the  action  at  law  sub- 
sequent to  the  judgment  therein  are  then  set  out  in 


Nov.  1897.]      LovBjoY  t;.  Elbctbic  Co.  187 

detail,  and  pleaded  as  a  bar  to  this  suit.  A  demurrer 
to  the  separate  defense  being  overruled,  a  reply  was 
filed,  and  upon  the  issues  thus  joined  the  cause  was  re- 
ferred to  Hon.  W.  D.  Fenton,  to  report  the  facts  and 
the  law.  The  referee  having  reported  in  favor  of  the 
defendants,  and  his  report  having  been  confirmed,  and 
a  decree  entered  in  accordance  therewith,  the  plain- 
tiffs appeal. 

Affibmbd. 

For  appellants  there  was  a  brief  over  the  names  of 
DeU  Stiuirtf  and  Starr,  Thomas  &  Chamberlain,  with  an 
oral  argument  by  Messrs.  Stuart  and  Geo.  E.  Cham- 

herlain. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Jvlius  C.  Moreland. 

Mb.  Justigb  Bban,  after  making  the  foregoing 
statement,  delivered  the  opinion  of  the  court. 

Assuming,  for  the  purposes  of  this  case,  that  a 
court  of  equity  would,  upon  the  facts  alleged  in  the 
complaint,  if  shown  to  be  true,  set  aside  and  vacate 
the  judgment  rendered  in  the  action  at  law  referred  to 
in  the  pleadings,  and  that  the  proceedings  in  such  ac- 
tion subsequent  to  the  judgment  are  not  a  bar  to  this 
Buit,  we  pass  directly  to  a  consideration  of  the  facts. 
From  the  issues  as  made  by  the  pleadings  it  appears 
that  the  two  important  questions  of  fact  in  the  case 
are:  First,  whether  the  deed  from  A.  L.  Lovejoy  and 
wife  to  J.  H.  Moore  and  others,  of  date  February  28, 
1863,  purporting  to  convey  "  what  is  known  as  * Aber- 
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nethy  Island/  at  the  falls  of  the  Willamette  Biver,  in 
Clackamas  County,  State  of  Oregon,"  was  intended  to 
and  did  convey  the  island  confirmed  to  the  legal  as- 
signees of.  the  Willamette  Milling  and  Trading  Com- 
pany by  the  eleventh  section  of  the  act  of  congress 
approved  February  27,  1850.  If  it  did,  this  case  is  at 
an  end,  because  it  is  conceded  that  the  defendants 
have  succeeded  by  mesne  conveyances  to  whatever 
interest  Moore  and  his  associates  obtained  by  virtue 
of  the  deed  referred  to,  and,  this  being  so,  the  exact 
location  of  the  island  is  a  matter  of  no  consequeoce,  so 
far  as  any  rights  of  the  plaintiffs  ai>e  concerned. 
And,  second,  if  the  deed  did  not  convey  such  island, 
the  remaining  question  is  whether  the  plaintiffs'  right 
of  suit  is  barred  by  the  statute  of  limitations,  and  this 
depends  upon  the  question  as  to  whether  the  present 
electric  light  station  is  located  upon  the  island  re- 
ferred to  and  designated  in  the  act  of  congress  of 
1850  as  "Abernethy  Island."  Of  these  questions  in 
their  order. 

It  appears  from  the  evidence  that  prior  to  1841  Dr. 
John  McLaughlin  settled  upon  a  tract  of  land  at  Ore- 
gon City,  which  was  subsequently  known  and  desig- 
nated in  the  donation  law  and  on  the  public  surveys 
of  the  United  States  as  the  ^'Oregon  City  Land  Claim." 
As  a  part  of  this  claim,  he  contended  that  a  small  is- 
land, containing  two  or  three  acres,  in  the  river  imme- 
diately in  front  thereof,  belonged  to  him.  But  in  1841 
or  1842  some  persons  referred  to  in  the  testimony  as 
missionaries  took  possession  of  the  island  under  the 
name  of  the  Willamette  Milling  and  Trading  Com- 
pany,  or   the   Oregon    Milling    Company,   and    con- 
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structed  a  saw  and  grist  mill  and  other  improvements 
thereon,  and  continued  hy  themselves  and  assignees 
to  occupy  tiie  same,  notwithstanding  Dr.  McLaughlin's 
protest,  until  the  passage  of  the  act  of  congress  of  1850. 
Soon  after  they  took  possession  of  the  island,  their 
right  and  title  thereto  became  vested  in  George  Aber- 
nethy,  provisional  governor  from  1845  to  1849,  and 
the  island  thereafter  became  known  and  designated  as 
"  Governor's  "  or  "Abernethy's ''  Island,  or  the  **  Island 
Mill  Property."  On  April  25,  1849,  Abernethy  sold 
the  property  to' Joseph  Lane,  describing  it  in  the  con- 
veyance as  that  certain  portion  of  land  ^^  known  as  and 
comiaonly  called  'Governor's  Island,'  being  an  island 
in  the  Willamette  River,  at  the  great  falls,  and  the 
same  on  which  certain  persons  known  as.  the  Oregon 
Milling  Company  some  time  about  the  year  1842  con- 
structed a  saw  and  grist  mill  and  other  buildings  and 
improvements,  and  being  the  same  which  the  party  of 
the  first  part  purchased  from  said  milling  company." 
On  May  1,  1851,  Lane  conveyed  the  same  to  R.  R. 
Thompson  by  a  deed  describing  it  as  "  a  certain  por- 
tion of  land  situate  and  being  in  the  great  falls  of  the 
Willamette  River,  in  the  County  of  Clackamas,  and 
Territory  of  Oregon,  known  as  and  commonly  called 
'Governor's  Island'  or  ' Abernethy 's  Island.'"  On 
May  17,  1857,  Thompson  conveyed  to  James  Guthrie 
by  substantially  the  same  description  as  in  the  Lane 
deed,  with  the  addition  that  the  premises  conveyed 
were  "the  same  island  which  was  confirmed  to  the 
Willamette  Milling  and  Trading  Company,  and  their 
assigns,  by  the  act  of  congress  approved  September  27, 
1850."     On  June  9,  1862,  James  Guthrie,  Jr.,  and  W. 
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H.  Farrar  and  wife,  who  seem  to  have  acquired  some 
interest  in  the  property,  conveyed  it  by  separate  deeds 
to  A.  L.  Lovejoy,  in  each  of  which  the  property  is  de- 
scribed as  **  the  *  Island  Mill  Property/  so  called,  or 
•Abernethy  Island,'  situate  at  or  near  the  falls  of  the 
Willamette  River,  in  Clackamas  County,  Oregon." 
We  have  thus  been  particular  to  trace  the  title  from 
the  milling  company  to  Lovejoy,  as  it  shows  that  the 
property  conveyed  to  him,  and  to  which  he  obtained 
title,  was  the  island  upon  which  the  milling  company 
entered  in  1842,  and  constructed  their  mills,  and  made 
their  improvement;?,  and  that  it  was  known  and  desig- 
nated in  the  deeds  under  which  he  held  as  '*Abernethy 
Island."  When,  therefore,  he  conveyed  to  Moore  and 
his  associates  in  1863,  and  in  his  deed  described  the 
property  as  "  what  is  known  as  *Abernethy  Island,'  at 
the  falls  of  the  Willamette  River,  in  Clackamas  County, 
State  of  Oregon,"  the  natural  conclusion  is  that  he  in- 
tended to  convey  the  old  island  mill  property.  That 
was  the  only  island  to  which  he  had  any  claim,  as 
shown  by  the  evidence,  and  was  then,  and  had  been 
for  a  long  time  prior  to  that  date,  well  known  and 
commonly  designated  and  generally  recognized  as 
"Abernety  Island."  It  was  not  only  so  known  and  de- 
scribed in  the  deeds  under  which  he  claimed  title,  but 
thirteen  years  before  had  been  officially  so  designated 
by  the  act  of  congress.  In  view  of  these  facts,  it 
seems  incredible  that  Lovejoy,  who  lived  at  Oregon 
City,  and  who  was  admittedly  familiar  with  this  is- 
land, its  history  and  surroundings  from  the  time  of 
its  occupation  by  the  milling  company  down  to  the 
time  of  his  conveyance  to  Moore,  could  have  been  so 
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mistaken  or  confused  about  the  name  as  to  have  un- 
dertaken to  convey  some  interest  in  another  tract  of 
land  by  designating  it  as  '^Abernethy  Island." 

And,  more  than  this,  at  the  time  of  his  deed  it  was 
Bot  supposed  by  the  people  residing  in  or  about  Ore- 
gon City  that  there  was  any  island  in  the  river  at  or 
near  the  falls,  east  of  the  channel,  except  the  one  upon 
which  the  island  mills  had  been  situated,  and  which 
was  known  as  '^Abemethy  Island."  There  was  a  ledge 
of  rocks,  exposed  at  certain  stages  of  the  water,  above 
this  island,  and  extending  up  towards  Canemah,  which 
was  subsequently  surveyed  by  authority  of  the  govern- 
ment of  the  United  States,  and,  after  some  litigation, 
determined  to  be  a  separate  island,  and  has  since  been 
known  and  designated  as  '^ Thompson *s  Island;"  but 
at  the  time  of  Lovejoy's  deed  it  was  not  known  or  des- 
ignated by  any  particular  name,  and  was  generally 
supposed  to  be  either  a  part  of  the  main  land  or  a 
mere  extension  of  Abernethy  Island.  It  is  true,  the 
widow  of  Lovejoy,  who  was  called  as  a  witness  in  this 
case,  says  that  there  was,  and  had  been  all  the  time 
prior  to  the  passage  of  the  donation  act,  and  prior  to 
the  deed  from  her  husband  to  Moore,  a  well-known 
island  in  the  river  above  the  one  upon  which  the  is- 
land mills  were  situated,  and  that  Abernethy  claimed 
some  right  or  title  thereto,  and  for  that  reason  it  was 
known  as  ''Abernethy  Island,"  while  the  lower  island 
was  commonly  known  aa  "Governor's  Island."  But  in 
this  she  is  wholly  unsupported  by  any  other  testi- 
mony, and  is  evidently  mistaken.  The  maps  and  plats 
of  the  public  surveys,  as  well  as  the  testimony  of  num- 
erous persons  who  resided  at  Oregon  City  during  the 
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time,  and  whose  business  interests  were  such  as  to 
render  them  familiar  with  the  location  of  the  various 
islands  in  and  about  the  falls,  clearly  show  that  the 
only  body  of  land  in  the  river  east  of  the  channel,  re- 
cognized at  that  time  as  an  island,  was  the  one  upon 
which  the  island  mills  were  located;  and  the  witnesses 
all  testify  that  they  never  heard  any  other  island 
called  Abernethy  Island.  Looking  at  these  facts, 
which  are  practically  undisputed,  it  seems  to  us  that 
no  other  fair  conclusion  can  be  reached  but  that  Love- 
joy  intended  to,  and  did  by  his  deed  of  February  28, 
1863,  convey  to  Moore  and  associates,  and  that  they 
intended  to  purchase,  all  his  right,  title,  and  interest 
in  and  to  the  island  confirmed  to  the  grantees  of  the 
Willamette  Milling  and  Trading  Company  by  the  act 
of  congress  of  September  27,  1850,  and  known  as 
"Abernethy  Island."  It  is  a  significant  fact,  support- 
ing this  conclusion,  that,  although  Lovejoy  lived  in 
the  vicinity  for  twenty  years  after  the  execution  of  the 
deed  to  Moore,  no  claim  was  ever  made  by  him,  so  far 
as  this  record  discloses,  that  there  was  any  error  in 
the  description  in  said  deed,  or  that  it  was  not  in- 
tended to  or  did  not  convey  the  island  referred  to  in 
the  act  of  congress.  Nor  was  any  such  claim  made  by 
his  widow  or  heirs  until  after  they  were  defeated  in 
the  action  at  law  referred  to  in  the  pleadings.  Indeed, 
that  action  was  tried  upon  the  theory  that  the  island 
referred  to  in  the  act  of  congress  was  the  one  de- 
scribed in  the  deed  from  Lovejoy  to  Moore  and  associ- 
ates, and  Mrs.  Lovejoy  herself  so  testified  at  the  time, 
although  she  now  thinks  otherwise.  In  that  action, 
which  was  instituted  at  her  instigation,  and  conducted 
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under  her  management,  plaintiffs  relied  solely  upon 
the  contention  that  the  deed  had  never  been  delivered 
to  take  effect  as  a  conveyance;  and  as  soon  as  it  be- 
came apparent  that  they  were  unable  to  support  that 
contention  by  competent  testimony  the  case  was  ad- 
mitted to  be  with  the  defendant,  and  a  judgment  ren- 
dered in  its  favor  accordingly.  It  was  not  until  some 
time  after  the  rendition  of  such  judgment,  and  after  a 
motion  for  a  new  trial  had  been  denied,  that  the  claim 
was  put  forth  that  there  was  a  mistake  in  the  Iocils  in 
qm,  or  that  the  deed  in  question  was  not  intended  to 
convey  the  island  referred  to  in  the  act  of  congress. 
It  is  not  at  all  probable  that,  if  Lovejoy  had  intended 
to  convey  some  interest  in  another  tract  of  land,  he 
would  have  remained  silent  for  twenty  years  without 
asserting  any  claim  to  as  valuable  a  piece  of  property 
as  the  lower  island  is  shown  by  the  testimony  to  have 
been,  or  that  his  widow  and  heirs  would  have  done 
likewise,  until  after  their  defeat  in  the  action  at  law 
referred  to.  It  is  contended,  or  at  least  it  is  alleged 
in  tl&e  complaint,  that  this  deed  was  never  delivered 
to  talce  effect.  But  that  question  was  determined  in 
the  suction  at  law,  and  is  not  open  to  consideration 
here.  But,  if  it  was,  there  is  no  competent  testimony 
whatever  in  the  record  to  support  it. 

It  is  also  claimed  that  the  defendant  in  the  law  ac- 
tion was  guilty  of  fraud  and  deceit  in  introducing  in 
evidence  the  deed  from  Lovejoy  to  Moore  and  associ- 
ates, for  the  reason  that  in  an  action  brought  against 
its  predecessor  in  interest  by  Johnson  and  Barlow  in 
1870  to  recover  the  possession  of  the  upper  island,  or 
what  is  known  in  the  record  as  "  Thompson's  Island," 

StOr.—  t$. 
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the  defendant  pleaded  title  thereto  in  itself,  and  relied 
for  proof  thereof  upon  the  Lovejoy  deed,  and  that  the 
judgment  in  such  action,  being  against  it,  is,  in  effect, 
a  declaration  that  such  deed  is  void.  But  the  history 
of  that  litigation  shows  that  some  time  in  1865  one 
Allen  Thompson  filed  upon,  as  a  pre-emption,  what 
was  afterwards  surveyed  and  designated  on  the  maps 
and  plats  of  the  United  States  as  an  island  in  the 
river  immediately  above  Abernethy  Island,  and  ob- 
tained title  from  the  government  thereto.  This  title 
he  conveyed  to  Johnson  and  Barlow,  who  brought  an 
action  of  ejectment  against  the  People's  Transporta- 
tion Company  to  recover  the  possession  thereof.  In 
that  action  the  defendant  pleaded  title  to  the  laeus 
in  quOy  and  claimed  that  the  property  upon  which 
Thompson  had  settled  was  not  a  separate  island,  but 
was  in  truth  and  in  fact  a  part  of  the  Abernethy 
Island  referred  to  in  the  act  of  congress;  and,  so  claim- 
ing, in  order  to  show  their  title,  offered  and  intro- 
duced the  deed  in  question.  The  judgment  in  the  ac- 
tion was  in  favor  of  the  plaintiffs,  but  its  only  effect 
was  to  determine  that  the  land  sued  for  was  not  in 
fact  a  part  of  Abernethy  Island,  and  it  in  no  way 
affects  the  validity  of  the  deed  under  which  the  de- 
fendants claim  to  own  the  latter  island,  and  hence 
there  was  no  fraud  in  introducing  it  in  evidence  in 
the  action  at  law. 

If  we  are  right  in  our  conclusion  that  the  deed 
from  Lovejoy  and  wife  to  Moore  and  associates  con- 
veyed the  island  confirmed  to  the  Willamette  Milling 
and  Trading  Company  by  the  act  of  congress,  the  ex- 
act location  of  such  island  becomes  unimportant  in 
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this  case,  as  we  have  already  suggested.  Upon  that 
question,  however,  a  vast  amount  of  testimony  has 
been  taken,  and  it  seems  to  have  been  the  principal 
question  of  fact  discussed  before  and  determined  by 
the  referee,  and  the  discussion  thereof  occupies  con- 
siderable space  in  the  briefs  of  counsel.  It  is  perhaps 
as  well,  therefore,  that  we  should  indicate  our  views 
upon  the  question,  without,  however,  attempting  to 
review  in  detail  all  the  evidence  bearing  thereon. 
The  contention  for  the  plaintiffs  is  that  the  islands  re- 
ferred to  in  the  act  of  congress,  and  which  is  desig- 
nated on  the  official  plats  of  the  United  States  as  ''lot 
8,  in  section  31,  township  2,  range  2  east,"  lies  north 
of  and  across  the  chasm  from  the  present  light  station; 
while  the  defendants'  contention  is  that  said  station  is 
located  on  such  island.  There  are  two  practically  un- 
disputed facts  in  this  case,  which  to  our  minds,  seem 
conclusive  of  the  question.  The  first  is  that  prior  to 
the  act  of  congress  of  1850,  Dr.  McLaughlin  laid  out, 
surveyed,  and  platted  a  portion  of  the  Oregon  City 
claim  for  a  town  site,  and  sold  and  conveyed  lots  and 
blocks  with  reference  thereto.  Upon  the  plat  so  made 
by  him  are  represented,  with  reference  to  the  streets 
and  blocks  of  the  town,  and  particularly  blocks  1  and 
75,  the  location  of  the  island  then  occupied  by  the  as- 
signees of  the  milling  company,  the  chasm  dividing 
the  same  from  the  main  land,  and  a  space  on  the  main 
land  north  of  and  across  such  chasm,  designated  on 
the  map  as  a  mill  reserve.  By  section  11  of  the  act 
of  1850,  which  took  away  from  Dr.  McLaughlin,  and 
«et  apart  for  university  purposes,  the  Oregon  City 
claim,  it  was  made  the  duty  of  the  surveyor-general 
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to  cortify  to  the  commissioner  of  the  general  land 
office  all  lots  or  parts  of  lots  sold  by  him  prior  to 
March  4,  1849,  and  the  purchasers  or  their  assigns, 
in  order  that  patents  therefor  might  issue.  In  the 
discharge  of  this  duty,  John  B.  Preston,  the  then  sur- 
veyor-general, on  November  1,  1851,  prepared  or 
caused  to  be  prepared  a  map  or  plat  showing  the  sur- 
vey of  lots  and  parts  of  lots  sold  prior  to  the  time 
specified,  and  certified  to  the  same  for  the  use  and  in- 
formation of  the  commissioner  of  the  general  land 
office.  This  map,  so  far  as  necessary  to  any  question 
here,  is  substantially  the  same  as  the  prior  maps  filed 
by  Dr.  McLaughlin,  and  shows  substantially  the  same 
relative  location  of  the  island  in  question  with  refer- 
ence to  the  streets  and  blocks  of  the  town.  There  is 
no  dispute  as  to  the  location  of  blocks  1  and  75,  and 
the  testimoney  shows  that  the  actual  measurements 
made  on  the  ground  from  these  blocks  of  the  distances 
and  the  directions  indicated  on  the  plats'  locate  the 
island  in  question  at  the  place  contended  for  by  the 
defendants,  and  that  the  point  claimed  by  the  plain- 
tiffs as  the  true  location  is  within  the  mill  reserve. 
The  other  prominent  factor  in  the  case  is  that  it  is 
shown  by  the  maps,  and  is  agreed  by  all  parties, 
that  Abernethy  Island  was  separated  from  the  main 
land  by  a  well  defined  chasm  or  gorge  through  the 
solid  basaltic  rock,  which  appears,  from  the  testi- 
mony of  John  McCraken,  who  was  part  owner  of  and 
superintendent  of  the  island  mills  during  the  winter 
of  1852,  and  from  the  official  survey  and  plats  of  the 
island  as  made  by  and  under  authority  of  the  govern- 
ment of  the  United  States  in  the  same  year,  to  be 
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about  one  hundred  feet  wide.  Mr.  McCraken  bases 
his  jadgment  upon  the  fact  that  in  the  winter  of  1852 
the  water  carried  off  the  bridge  across  this  chasm 
which  was  used  for  the  purpose  of  reaching  the  mill 
property  from  the  main  land,  and  that  he  had  to  get 
out  stringers  and  beams  for  a  new  bridge;  that  while 
the  water  was  still  high  he  inquired  of  people  whom 
he  thought  would  know  about  the  probable  width  of 
the  chasm,  and  found  the  prevailing  opinion  to  be 
that  it  was  about  one  hundred  feet  wide;  that,  acting 
on  this  theory,  he  cut  his  timbers  for  the  bridge  one 
hundred  and  ten  feet  long,  and  when  he  placed  them 
in  position  on  the  rocks  which  formed  a  natural  abut- 
ment on  either  side  he  thinks  he  had  about  five  feet 
to  spare  on  either  end.  The  notes  of  the  official  sur- 
vey of  the  island  made  in  1852  show  that  the  begin- 
ning point  for  such  survey  was  a  point  across  this 
chasm  one  hundred  and  five  feet  from  the  meander 
line  on  the  opposite  side,  so  that  it  is  clear  that  the 
chasm  separating  Abemethy  Island  from  the  main 
land  was  a  well  defined  channel  of  the  river.  It  is  ad- 
mitted that  there  is  a  channel  answering  this  descrip- 
tion immediately  north  of  the  island  upon  which  the 
present  light  station  is  situated,  and  the  evidence  fails 
to  satisfactorily  disclose  that  there  is,  or  ever  was,  any 
other  such  chasm  north  of  that  point  and  between  it 
and  block  1  of  Oregon  City.  Taking  the  information, 
therefore,  to  be  derived  from  the  McLaughlin  and 
Preston  maps,  and  the  fact  of  this  chasm,  which  is  a 
fixed  and  certain  landmark,  it  is  impossible  to  reach 
any  other  conclusion  than  that  the  island  on  which 
the  old  mill  was  located,  and  referred  to  in  the  act  of 
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congress,  is  the  same  one  upon  which  the  present 
light  station  of  the  defendant  is  now  located.  But,  in 
addition  to  this,  J.  W.  Meldrum,  D,  P.  Thompson^ 
CapL  Apperson,  James  Charman,  W.  C.  Johnson,  John 
McCraken,  Peter  Paquette,  and  various  other  persons 
who  lived  at  and  in  the  vicinity  of  Oregon  City  during 
the  time  the  island  was  occupied  by  the  Oregon  Mill- 
ing Company,  and  prior  to  and  since  the  food  of  1861, 
— these  witnesses,  some  of  whom  had  exceptional  op- 
portunities to  observe  and  know  the  exact  location  of 
this  island,  and  who  have  been  familiar  with  it  from 
that  time  until  the  present,  all  testify  that  the  light 
station  is  upon  the  same  island  that  was  formerly  oc- 
cupied by  the  milling  company,  and  they  say  there 
can  be  no  mistake  about  this  conclusion.  In  addition 
to  all  this,  the  survey  of  the  engineers  who  relocated 
on  the  ground. the  government  surveys,  shows  that  the 
island  upon  which  the  light  station  is  located  accu- 
rately and  aptly  answers  the  calls  in  the  field  notes, 
and  is  the  only  island  which  does  so.  So  that,  how- 
ever we  may  view  this  case,  the  facts  are  with  the  de- 
fendants, and  the  decree  muat  be  affirmed. 

Affi&mbd. 
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STAHL  V.  OSMERS. 

(49P«c06e.) 

Pabivxbbhip — RioHTB  OF  FiBM  Cbxditors.*— Simple  oontnct  creditoxB 
of  a  partnership  have  not  sach  a  lien  upon  the  assets  of  the  firm  aa 
will  enable  them  to  follow  and  snbject  saeh  aaaeta,  or  the  proceeds 
thereof  to  the  payment  of  the  firm  debts  after  all  partners  have  parted 
with  their  interest  therein. 

From  Morrow:  Stbphbn  A.  Lowbll,  Judge. 

Suit  by  Mrs.  J.  H.  Stahl  and  others  against  Dan 
Osmers  and  others  to  compel  the  vendees  of  partner- 
ship property  acquired  from  the  individual  partners 
to  account  for  and  apply  the  proceeds  thereof  to  the 
payment  of  partnership  debts.  The  facts  are  practi- 
cally undisputed,  and  the  only  controversy  is  about 
the  application  of  the  law  thereto.  On  July  6,  1893, 
the  defendants  Dan  Osmers  and  Mat  Hughes  were 
partners  in  the  saloon  business  at  Heppner,  and  were 
the  owners  of  a  stock  of  wines,  liquors,  and  cigars  of 
the  alleged  value  of  $800,  and  were  insolvent.  On  that 
day  the  partnership  property  was  attached  for  the  in- 
dividual debt  of  Osmers  at  the  suit  of  Ruehl,  and  un- 

•Nora.— There  la  a  ahort  monograph  with  the  case  of  Davia  y.  Atkinson,  7  Am. 
BL  Sep.  877,  on  MiAappUcatlon  by  a  Partner  of  Partnership  Property  In  Payment 
of  IxidiTidual  BebU.  See  also  QddthioaUe  y.  Journey,  28  L.  R.  A.  161  (48  Am.  St.  Rep. 
62),  where  the  learned  editora  have  added  to  the  original  opinion  yery  elaborate 
notea  on  The  feighta  of  Partnership  and  Other  Creditors  to  Partnership  Real  Estate. 

The  following  annouted  casea  contain  a  thorough  review  of  the  law  concern- 
ing the  application  of  the  aaaeau  of  insolvent  partnerahips,  the  remedies  of  indl- 
yidual  and  firm  creditors  as  against  each  other,  and  the  rights  of  firm  creditors  to 
follow  partnership  property  that  has  been  disposed  of  by  the  partnera  In  payment 
of  their  private  debU:  YorkB  y.  Toter,  28  L.  R.  A.  86  (50  Am.  St  Rep.  895);  SmUh  y. 
Sa^Uh,  48  Am.  8t  Rep.  869;  T/tayer  y.  Humphrey,  51  Am.  8t.  Rep.  911  (80  L.  R.  A.  549); 
Dorty  y.  QiBigain,  6  L.  R.  A.  740;  CMdamith  y.  EMhotd,  88  Am.  St.  Rep.  07;  i\>tt  y. 
fietomciser,  57  Am.  St.  Rep.  425;  Jaduon  Bank  y.  Dur/ey,  48  Am.  Bt.  Rep.  590. 

See  Ruaadl  y.  Clark,  57  Am.  St  Rep.  486,  for  a  monographic  note  concerning 
The  h&rj  on  Partaerahip  Aaaetaof  a  Writ  Against  One  Partner  Only.— RapOBTaa. 
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der  an  execution  on  a  subsequently  recovered  judg- 
ment his  interest  therein  was  sold  to  the  defendant 
William  Hughes  for  the  sum  of  $200.  On  the  day  fol- 
lowing the  attachment,  the  other  partner,  Mat  Hughes, 
sold  and  transferred  all  his  interest  in  the  firm  prop- 
erty to  the  defendant  John  Hughes  for  the  sum  of 
$600,  who,  together  with  the  purchaser  at  the  sheriff's 
s^le,  took  possession  of  the  entire  partnership  prop- 
erty, and  disposed  of  it  for  their  own  use  and  benefit. 
The  plaintiffs, — who  are  creditors  of  the  firm  of  Os- 
mers  &  Hughes, — having  reduced  their  claims  to  judg- 
ment, and  an  execution  having  been  issued  thereon, 
and  returned  nulla  bona,  began  this  suit  on  March  10, 
1894,  to  compel  the  defendants  and  John  Hughes  to 
account  for  and  apply  in  payment  of  their  judgment 
the  proceeds  of  the  property  formerly  belonging  to 
said  partnership.  The  decree  of  the  court  below  was 
in  favor  of  defendants,  and  plaintiffs  appeal. 

Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argu* 
ment  by  Mr.  Frank  Kellogg. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  O.  W,  Rea  and  Ellis  &  Lyons^  with  an  oral  ar- 
gument by  Messrs.  Rea  and  Lyons. 

Mr.  Justicb  Bean,  after  making  the  foregoing 
statement,  delivered  the  opinion  of  the  court. 

The  complaint  charges  fraud  in  the  sale  and  trans- 
fer by  the  defendant  Mat  Hughes  of  his  interest  in 
the  partnership  property  to  his  co-defendant,  John 
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Hughes.  But  this  allegation  is  wholly  unsupported 
by  evidence,  and  therefore  the  only  question  for  deter- 
mination on  this  appeal  is  whether  simple  contract 
creditors  of  a  partnership  have  such  a  lien  upon  the 
assests  of  the  firm  as  will  enable  them  to  follow  and 
subject  such  assets,  or  the  proceeds  thereof,  to.  the  pay- 
ment  of  the  firm  debts  after  all  partners  have  parted 
with  their  interest  therein.  Upon  this  question  there 
is  some  conflict  in  the  adjudged  cases,  but  the  great 
weight  of  authority  favors  the  doctrine  that  the  firm 
creditors  have  no  lien  in  their  own  right  upon  the 
partnership  effects,  and  no  direct  right  to  compel  their 
application  to  firm,  in  preference  to  individual,  debts. 
The  right  to  compel  such  an  application  of  partner- 
ship assets  is  generally  regarded  as  an  equity  the  part- 
ners have  as  between  themselves,  but,  so  long  as  it 
exists  in  any  of  the  partners,  the  creditors  may,  by  a 
sort  of  subrogation  to  the  right  of  the  partner,  compel 
its  enforcement,  and  by  this  means  obtain  an  applica- 
tion of  partnership  property  to  their  demands.  The 
right  of  the  firm  creditor  in  this  respect  is,  however,  a 
derivative  one  only,  and  not  held  or  enforced  in  his 
own  right;  in  other  words  "  the  equities  of  the  credi- 
tors can  only  be  worked  out  through  the  equities  of 
the  partners."  From  these  premises  it  necessarily 
follows  that,  unless  a  partner  is  in  condition  to  enforce 
such  right,  the  creditors  cannot  do  so.  The  quasi  lien, 
as  it  is  sometimes  called,  of  the  creditor,  being  at  best 
only  the  resultant  of  his  debtor's  lien,  it  of  course  can 
not  exist  after  the  debtor  has  himself  ceased  to  have 
any  lien  from  which  it  can  be  derived.  The  leading 
case  upon  this  subject  is,  perhaps,  that  of   Case  v. 
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Beauregard,  99  U.  S.  119,  in  which  it  was  held  that 
transfers  made  by  the  individual  members  of  an  insol- 
vent firm  of  their  interest  in  the  partnership  assests 
terminated  the  equity  of  any  partner  to  require  the 
application  thereof  to  the  payment  of  firm  debts,  and 
was,  therefore,  a  complete  bar  to  a  bill  filed  by  the 
partnership  creditors  for  that  purpose.     But  probably 
no  clearer  enunciation  of  the  doctrine  is  to  be  found 
than  that  of  Mr.  Justice  Matthews  in  Fitzpatrick  v. 
Flannagan,  106  U.  S.  654  (1  Sup.  Ct.  374).    He  says: 
"  The  legal  right  of  a  partnership  creditor  to  subject 
the  partnership  property  to  the  payment  of  his  debt 
consists  simply  in  the  right  to  reduce  his  claim  to 
judgment,  and  to  sell  the  goods  of  his  debtors  on  exe- 
cution.   His  right  to  appropriate  the  partnership  prop- 
erty specifically  to  the  payment  of  his  debt,  in  equity, 
in  preference  to  creditors  of  an  individual  partner,  is 
derived   through   the  other  partner,  whose  original 
right  it  is  to  have  the  partnership  assets  applied  to  tho 
payment  of  partnership  obligations.     And  this  equity 
of  the  creditor  subsists  as  long  as  that  of  the  partner^ 
through  which  it  is  derived,  remains;  that  is,  as  long 
as  the  partner  himself  '  retains  an  interest  in  the  firm 
assets  as  a  partner,  a  court  of  equity  will  allow  the 
creditors  of  the  firm  to  avail  themselves  of  his  equity^ 
and  enforce  through  it  the  application  of  those  assets 
primarily  to  payment  of  the  debts  due  them,  when 
ever  the  property  comes  under  its  administration.* 
Such  was  the  language  of  this  court  in  Case  v.  Beaure-^ 
gardt  99  U.  S.  119,  in  which  Mr.  Justice  Strong,  de- 
livering  its  opinion,  continued  as  follows:  *  It  is  indis- 
pensible,  however,  to  such  relief,  when  the  creditors 
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are,  as  in  the  present  case,  simple  contract  creditorsi 
that  the  partnership  property  should  be  within  the 
control  of  the  court,  and  in  the  course  of  administra- 
tion, brought  there  by  the  bankruptcy  of  the  firm,  or 
by  an  assignment,  or  by  the  creation  of  a  trust  in  some 
mode.  This  is  because  neither  the  partners  nor  the 
joint  creditors  have  any  specific  lien,  nor  is  there  any 
trust  that  can  be  enforced  until  the  property  has 
passed  in  cttsiodiam  legis.'  Hence  it  follows  that  'if, 
before  the  interposition  of  the  court  is  asked,  the 
property  has  ceased  to  belong  to  the  partnership,  if  by 
2l  bona  fide  transfer  it  has  become  the  several  property 
either  of  one  partner  or  of  a  third  person,  the  equities 
of  the  partners  are  extinguished,  and  consequently 
the  derivative  equities  of  the  creditors  are  at  an  end/  " 
And  in  Schmidlapp  v.  Currie,  55  Miss.  600  (30  Am. 
Rep.  530),  the  rule  is  admirably  stated  by  Mr.  Justice 
Chalmbrs  as  follows:  ''  The  firm  creditors  at  large  of 
a  partnership  have  no  lien  on  its  assets  any  more 
than  ordinary  creditors  have  upon  the  property  of  an 
individual  debtor.  The  power  of  disposition  over 
their  property  inherent  in  every  partnership  is  as  un- 
limited as  that  of  an  individual,  and  the  jtbs  disponendi 
in  the  firm,  all  the  members  co-operating,  can  only  be 
controlled  by  the  same  considerations  that  impose  a 
limit  upon  the  acts  of  an  individual  owner,  namely, 
that  it  shall  not  be  used  for  fraudulent  purposes.  So 
long  as  the  firm  exists,  therefore,  its  members  must  be 
at  liberty  to  do  as  they  choose  with  their  own,  and 
even  in  the  act  of  dissolution  they  may  impress  upon 
its  assets  such  character  as  they  please.  The  doctrine 
that  firm  assets  xnust  first  be  applied  to  the  payment 
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of  firm  debts  and  individual  property  to  individual 
debts,  is  only  a  principle  of  administration  adopted  by 
the  courts  where  from  any  cause  they  are  called  upon 
'to  wind  up  the  firm  business,  and  find  that  the  mem- 
bers have  made  no  valid  disposition  of,  or  charges 
upon,  its  assets.  Thus,  where,  upon  a  dissolution  of  the 
firm  by  death  or  bankruptcy,  or  from  any  other  cause, 
the  courts  are  called  upon  to  wind  up  the  concern, 
they  adopt  and  enforce  the  principle  stated;  but  the 
principle  itself  springs  alone  out  of  the  obligation  to 
do  justice  between  the  partners.  The  only  way  to  ac- 
complish this  is  to  so  marshal  the  assets  that  property 
which  was  owned  in  common  shall  be  applied  to  the 
joint  debts,  and  that  which  was  separately  owned  shall 
be  applied  to  the  liabilities  of  its  separate  owner,  so 
that  neither  class  of  creditors  shall  be  allowed  to  tres- 
pass upon  the  fund  belonging  to  the  other  until  the 
claims  of  that  other  shall  have  been  satisfied.  This 
right  of  the  creditors  is,  therefore,  really  the  right  of 
their  debtors,  and  inures  to  them  derivatively  from 
the  debtors.  Hence  it  is  said  that  the  lien  or  quasi 
lien  of  the  creditor  *  is  worked  out  through  the  part- 
ners,' the  meaning  of  which  is  that  the  firm  creditors 
may  demand  the  primary  application  of  the  firm  assets 
to  the  payment  of  their  debts,  because  each  one  of  the 
partners  would  have  a  right  to  demand  this  as  against 
his  copartners."  This  doctrine  is  likewise  supported 
by  the  following  authorities:  2  Bates  on  Partnership, 
§  824;  Parsons  on  Partnership,  §  246  et  seq.  and  note; 
Huiskamp  v.  Moline  Wagon  Company,  121  U.  S.  310 
(7  Sup.  Ct.  899);  Ooldsmith  v.  Eichold,  94  Ala.  116  (33 
Am.  St  Rep.  97,  10  So.  80);  Jones  v.  Fletcher,  42  Ark. 
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423;  Hawk  Eye  Woolen  MiUa  v.  Conklin,  26  Iowa,  422; 
and  many  others  which  it  is  not  deemed  necessary  to 
cite.  The  courts  of  New  York  {Menagh  v.  Whitwell^ 
52  N.  Y.  146  (11  Am.  Rep.  683),  and  perhaps  those  of 
another  state  or  two,  seem  to  hold  to  a  contrary  doc- 
trine, but  they  are  decidedly  in  the  minority,  and  we 
are  not  sufficiently  impressed  with  the  soundness  of 
the  reasons  upon  which  their  decisions  are  founded  to 
follow  them  in  opposition  to  what  we  conceive  to  be 
the  great  weight  of  authority.  Applying  the  doctrine 
stated  to  the  case  in  hand,  the  solution  is  clear.  It  is 
admitted  by  the  complaint  that  the  entire  right  and 
interest  of  each  of  the  partners  in  the  firm  of  Osmers 
&  Hughes  in  the  partnership  property  had  been  sold 
and  transferred  long  prior  to  the  commencement  of 
this  suit,  and  that  neither  of  such  partners  had  any 
interest  therein  at  the  time  the  suit  was  commenced, 
and  hence,  under  the  rule  stated,  it  cannot  be  main- 
tained.   The  decree  must  therefore  be  affirmed,  and  it 

IB  so  ordered. 

Affirmed. 


[Decided  at  FDn>LKRiif  Jnly  n,  18B7.] 

KOSHLAND  v.  NATIONAL  INSURANCE  CO. 

(49  Pm.  845.) 

Rkmoyal  of  Cattbeb— Pbactick— Eftbot  of  DKifTiHG  Motion. — Where  a 
petition  and  bond  for  the  removal  of  a  cause  are  presented  to  a  state 
ooort  the  only  question  to  be  there  determined  is  whether  the  record 
shows  a  prima  faxAt  right  to  remove;  all  questions  of  fact  must  be  de- 
termined by  the  federal  courts.*  If  the  application  for  removal  is 
denied,  the  petitioner  loses  no  rights  by  contesting  the  case  on  its 
merits,  and  the  point  is  still  good  on  app^. 

*NoTK.— See  also  Ortaah  v.  BquitabU  lASt  4mwr,  Socidv,  88  Fed.  849.~Bspobtkr. 
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JuBisDicnoH  OF  Ukitkd  Stat«  Coubts^Divebsb  CmznrsHip.^  Under 
the  provisions  of  section  1  of  the  Remoyal  Act  of  March  3, 1887  (24 
U.  S.  Stat.  552),  as  amended  and  corrected  August  13,  1888  (25  U.  8. 
Stat.  433),  the  circuit  courts  of  the  United  States  are  given  original 
jurisdiction  of  civil  suits  between  citizens  of  different  states  when  the 
amount  in  controversy  exceeds  a  certain  sum,  regardless  of  whether 
either  party  resides  in  the  district  where  the  suit  is  commenced,  but  if 
this  jurisdiction  arises  solely  from  diverse  citizenship,  the  proceeding 
can  be  commenced  only  in  the  district  where  either  the  plaintiff  or 
defendant  resides— in  other  words,  the  jurisdiction  does  not  depend  on 
the  place  of  trial,  but  on  the  residence  of  the  parties. 

InxM.-— The  provision  in  the  Removal  Act  of  1887,  as  amended  in  1888, 
that  where  the  jurisdiction  of  the  federal  courts  is  dependent  entirely 
on  the  diverse  citizenship  of  the  parties,  the  cause  can  be  brought  only 
in  the  district  where  either  plaintiff  or  defendant  resides,  confers  a  per- 
sonal privilege  on  the  defendant,  which  he  may  waive  by  submitting 
to  the  jurisdiction  of  a  federal  court  of  a  district  where  neither  party 
resides.  Such  a  case  is  always  removable  to  the  United  Statea  courts 
at  the  option  of  the' defendant.* 

Rbmoval  of  Causbs—Divkbsb  CiTizENBHiP.--An  action  brought  in  a 
jitate  court  of  Oregon  by  a  resident  of  California,  against  a  defendant 
residing  in  Connecticut,  to  recover  a  sum  exceeding  $2,000,  may  be  re- 
moved by  the  defendant  to  the  federal  court  for  the  District  of  Ore- 
gon, since  such  a  suit  is  one  of  which  the  courts  of  the  United  States 
are  given  jurisdiction  by  the  first  section  of  the  Removal  Act  of  1887, 
as  amended  in  1888. 

BuFFrCIEHCT  OF  PkTITION— CiTIZEHBHIP  OF  FoBETOlT  CoRPOBATZOlT. — A  pe- 
tition for  the  removal  of  a  case  from  a  state  to  a  federal  court  is  suffi- 
cient on  the  subject  of  citizenship  when  it  shows  that  the  petitioner  is 
a  corporation  organized  and  existing  under  the  laws  of  another  state 
and  having  its  principal  office  in  such  other  state. 

RssiDEKOB  OF  FoBBTON  CoBPOBATioN8.~A  Company  incorporated  In  one 
state  only,  and  doing  business  in  another  state  in  compliance  with 
conditions  imposed  upon  foreign  corporations  as  prerequisites  to  their 
doing  business  therein,  is  neither  a  citizen  nor  a  resident  of  the  latter 
state,  within  the  meaning  of  the  Act  of  March  3, 1887  (24  U.  S.  Stat 
552),  g  2,  as  amended  and  corrected  by  Act  of  August  18, 1888  (25  U.  S. 
Stat.  433),  providing  for  the  removal  of  causes  on  the  ground  of  non- 
•   residence. 

From  Umatilla:   Robbrt  Eakin,  Judge. 

Action  by  Marcas  S.  Koshland  against  the  National 

•NOTB.— flee  also  OnaghY,  Eq^Uabte  LffeAMmw.  SocleCy,  88 red. 819.— Rbpobtbb. 
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Eire  Insurance  Company  of  Hartford,  Connecticut. 
There  was  a  judgment  for  plaintiff  and  defendant  ap- 
peals. 

RXVERSKD. 

For  appellant  there  was  a  brief  oyer  the  name  of 
Starr,  TJwmas  &  Chamberlain^  with  an  oral  argument 
by  Mr.  George  E.  Chamberlain. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mee^re,  John  J.  Balleray  and  Chas.  H.  Carter, 

Mr.  Justicb  Bban  delivered  the  opinion  of  the 
court. 

This  action  was  commenced  in  the  Circuit  Court  for 
Umatilla  County  by  Koshland,  a  citizen  and  resident 
of  California,  against  a  fire  insurance  corporation  or- 
ganized and  existing  under  the  laws  of  the  State  of 
Connectictrt,  doing  business  in  Oregon,  to  recover  the 
sum  of  $4,885  for  the  loss  by  fire  of  certain  property 
covered  by  policy  of  insurance  issued  by  the  defend- 
ant After  service  of  process,  and  within  the  time  re- 
quired to  answer,  the  defendant  appeared  and  filed  a 
petition  and  bond  for  the  removal  of  the  cause  to  the 
Circuit  Court  of  the  United  States  for  the  District  of 
Oregon  on  the  ground  of  diversity  of  citizenship;  but 
the  court  denied  the  petition  and  proceeded  with  the 
trial,  resulting  in  a  judgment  for  plaintiff.  The  de- 
fendant appeals,  assigning  as  error,  among  other 
things,  the  refusal  of  the  trial  court  to  allow  the  peti- 
tion for  removal.  The  consideration  of  this  question 
naturally  takes  precedence  over  the  other  assignments 
of  error,  because  if,  when  the  petition  and  bond  had 
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been  filed,  a  sufficient  caus«  for  removal  to  the  federal 
court  was  shown  on  the  face  of  the  record,  the  juris- 
diction of  the  state  court  was  at  an  end,  and  all  subse- 
quent proceedings  therein  were  coram  non  judice  and 
void;  and  the  defendant  lost  none  of  its  rights  by  re- 
maining in  that  court  and  contesting  the  case  on  its 
merits:  Railroad  Company  v.  Koontz,  104  U.  S.  5.  The 
question  of  removal  is  a  federal  one,  and 'the  courts  of 
the  United  States  have  repeatedly  held  that  while  a 
state  court  is  not  bound  to  surrender  its  jurisdiction 
on  a  petition  for  removal  until  a  caw  is  made  out 
which  on  its  ftice  shows  that  the  petitioner  is  entitled 
thereto,  when  the  fact  does  appear  its  jurisdiction 
absolutely  ceases,  and  that  of  the  Circuit  Court  of  the 
United  States  immediately  attaches,  and  that  all  issues 
of  fact  made  upon  the  petition  for  removal  must  be 
tried  in  the  federal  court.  All  the  state  court  has  a 
right  to  determine  for  itself  is  whether,  on  the  face  of 
the  record,  as  a  matter  of  law,  the  petitioner  is  entitled 
to  a  transfer;  and  an  adverse  determination  involves 
the  risk  of  having  all  its  subsequent  proceedings  ren- 
dered of  no  avail  if,  on  appeal  or  writ  of  error,  it  shall 
be  determined  that  the  record  on  its  face  shows  that 
when  the  petition  was  filed  it  should  have  given  up  its 
jurisdiction:  Stone  v.  South  Carolina^  117  U.  S.  430  (6 
Sup.  Ct.  709). 

The  petition  for  removal  in  the  case  in  hand  avers 
that  the  plaintiff  was  at  the  time  of  the  commence- 
ment of  the  action,  and  still  is,  a  citizen  of  the  State 
of  Oregon;  and  while,  as  we  have  said,  it  was  not  open 
to  the  plaintiff  to  raise  an  issue  on  the  question  for 
trial  in  the  state  court,  it  was  nevertheless  admitted 
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on  the  hearing  that  the  averment  in  the  petition  to 
that  effect  was  not  true,  but  that  in  fact  the  plaintiff 
was  and  is  a  resident  and  citizen  of  the  State  of  Cali- 
fornia, and  such  admission  was  made  a  part  of  the 
record  in  the  case;  so  that  the  question  for  decision  is 
whether  an  action  pending  in  the  state  court  between 
citizens  of  different  states  can  be  removed  by  the  de- 
fendant to  the  Circuit  Court  of  the  United  States  for 
the  district  in  which  the  state  court  is  held,  when 
neither  of  the  parties  to  the  action  are  residents  or 
inhabitants  of  such  district.  By  section  1  of  the  act  of 
congress  of  March  3,  1887,  to  determine  the  jurisdic- 
tion of  circuit  courts  of  the  United  States,  and  to  reg- 
ulate the  removal  of  causes  from  state  courts  (24  U.  S. 
Stat.  552),  as  amended  and  corrected  by  the  act  of  Au- 
gust 13, 1888  (25  U.  S.  Stat.  433),  the  circuit  courts  of 
the  United  States  are  given  original  cognizance,  con- 
current with  the  state  courts,  of  suits  of  a  civil  nature, 
at  common  law  or  in  equity,  when  the  matter  in  dis- 
pute exceeds,  exclusive  of  interest  and  costs,  the  sum 
or  value  of  $2,000,  in  the  following  cases:  (1)  Those 
arising  under  the  constitution  or  laws  of  the  United 
States,  or  treaties  made  or  which  shall  be  made  under 
their  authority;  (2)  those  in  which  the  United  States 
are  plaintiffs  or  petittoners;  (3)  those  in  which  there 
is  a  controversy  between  citizens  of  different  states; 
(4)  those  in  which  there  is  a  controversy  between 
citizens  of  the  same  state  claiming  under  grants  of 
different  states;  and  (5)  those  in  which  there  is  a  con- 
troversy between  citizens  of  a  state  and  foreign  states, 
citizens  or  subjects.  The  section  then  provides  that 
"no  civil  suit  shall  be  brought  before  either  of  said 
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courts  against  any  person  by  any  original  process  or 
proceeding  in  any  other  district  than  that  whereof  he 
is  an  inhabitant,  but  where  the  jurisdiction  is  founded 
only  on  the  fact  that  the  action  is  between  citizens  of 
different  states,  suits  shall  be  brought  only  in  the  dis- 
trict of  the  residence  of  either  the  plaintiff  or  the  de- 
fendant." Section  2  of  the  act,  after  declaring  that 
any  suit  of  a  civil  nature  arising  under  the  constitu- 
tion or  laws  of  the  United  States,  or  treaties  made  or 
which  shall  be  made  under  their  authority,  of  which 
the  courts  of  the  United  States  are  given  original  jur- 
isdiction  by  the  'first  section,  may  be  removed  by  the 
defendant  to  the  Circuit  Court  of  the  United  States 
for  the  proper  district,  further  provides  that  "any 
other  suit  of  a  civil  nature,  at  law  or  in  equity,  of 
which  the  circuit  courts  of  the  United  States  are 
given  jurisdiction  by  the  preceding  section,  and  which 
are  now  pending,  or  which  may  hereafter  be  brought, 
in  any  state  court,  may  be  removed  into  the  Circuit 
Court  of  the  United  States  for  the  proper  district  by 
the  defendant  or  defendants  therein,  being  nonresi- 
dents of  that  state." 

It  is  familiar  law  that  under  the  federal  decisions  a 
corporation  is,  for  jurisdictional  purposes,  a  citizen  of 
the  state  in  which  it  is  organized,  and  therefore,  as 
the  plaintiff  is  a  citizen  and  resident  of  the  State  of 
California,  and  the  defendant  of  the  State  of  Connec* 
ticut,  the  present  action  is  admittedly  a  controversy 
between  citizens  of  different  states,  and  within  the 
provisions  of  section  2,  just  quoted,  if  it  be  one  "of 
which  the  circuit  courts  of  the  United  States  are  given 
jurisdiction  by  the  preceding  section."    The  conten- 
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tioQ  for  the  plaintiff  is  that  it  is  not  a  controversy  of 
that  character,  because  neither  of  the  parties  to  the 
action  are  citizens  or  residents  of  the  district  of  Ore- 
gon.  But  this  contention  confuses  the  question  of 
jurisdiction  with  the  place  of  bringing  the  suit.  The 
first  section  of  the  act  of  1887  not  only  defines  the 
class  of  cases  of  which  the  federal  courts  are  given 
jurisdiction,  but  also  provides  the  district  in  which 
such  suit  shall  be  brought  by  original  process.  The 
clause  restricting  the  place  of  trial  does  not  affect  the 
question  of  federal  cognizance  in  any  way,  and  in  in- 
terpreting the  statute  it  is  important  not  to  confuse 
these  two  provisions.  The  one  is  the  personal  privi- 
lege of  the  defendant,  and  for  his  benefit,  and  there- 
fore may  be  waived  by  him;  but  the  other  affects  the 
jurisdiction  of  the  court,  and,  of  course,  cannot  be 
waived.  By  the  act  in  question  the  jurisdiction  of  the 
federal  courts  depends  upon  the  subject  matter  of  the 
controversy,  or  the  citizenship  of  the  parties,  and  not 
upon  the  place  of  trial.  When  the  facts  exist  upon 
which  the  jurisdiction  is  grounded,  any  circuit  court 
of  the  United  States  may,  by  consent  of  the  parties, 
hear  and  determine  the  controversy  between  them. 
The  defendant,  however,  has  a  right  to  insist  that  the 
action  shall  be  brought  only  in  the  district  in  which 
he  is  an  inhabitant  when  it  is  not  founded  upon 
diverse  citizenship,  and  in  a  district  of  the  residence 
of  either  himself  or  the  plaintiff  when  it  is.  But  this 
provision  is  for  his  benefit,  and  does  not  limit  the  gen- 
eral jurisdiction  of  the  courts  of  the  United  States 
over  the  subject  matter  of  the  controversy,  but  only  of 
the  person.     From  the  summary  already  given  of  the 
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first  section  of  the  act,  it  clearly  appears  that  the  cir- 
cuit courts  of  the  United  States  are  given  jurisdiction 
of  suits  of  a  civil  nature, ''  in  which  there  shall  be  a 
controversy  between  citizens  of  different  states,"  in 
which  the  matter  in  dispute  exceeds,  exclusive  of  in- 
terest  and  costs,  the  sum  of  $2,000,  and  this  jurisdic- 
tion is  conferred  without  any  other  limitation  or  re- 
striction whatever.  Under  this  provision  it  is  of  no 
•onsequence,  so  far  as  the  mere  jurisdiction  over  the 
matter  in  dispute  is  concerned,  whether  either  of  the 
parties  reside  in  the  particular  district  where  the  suit 
is  pending  or  not.  It  is  sufficient  for  that  purpose  if 
they  are  citizens  of  differeni  states.  The  jurisdiction 
depends  upon  the  fact  of  diverse  citizenship,  and  not 
the  place  of  trial.  If  in  fact  the  parties  are  citizens  of 
different  states,  any  circuit  court  of  the  United  States 
has  the  right  to  hear  and  determine  the  controversy, 
if  it  can  obtain  jurisdiction  of  the  person. 

It  is  argued,  however,  that  because  the  section  pro- 
vides, when  jurisdiction  is  founded  on  the  fact  of 
diverse  citizenship,  that  "suits  shall  be  brought  only 
in  the  district  of  the  residence  of  either  the  plaintiff 
or  defendant,"  no  other  circuit  court  of  the  United 
States  can  acquire  or  exercise  jurisdiction  of  the  con- 
troversy, even  by  consent  of  the  defendant.  But  this 
provision  as  to  the  place  of  trial  is  not  alone  peculiar 
to  the  Removal  Act  of  1887,  but  is  to  be  found,  in  sub- 
stance, in  nearly  if  not  quite  all  the  former  acts  of 
congress  upon  the  subject;  and  it  has  never  been  re- 
garded as  affecting  the  jurisdiction,  in  any  such  sense 
that  it  could  not  be  waived  by  the  defendant.  It  has 
always  been  considered  as  a  personal  privilege  of  the 
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defendant,  which  he  could  insist  upon  or  not  as  he 
might  choose.  If  an  action  within  the  general  juris- 
diction of  the  federal  courts  was  brought  against  him 
in  any  of  such  courts,  and  he  chose  voluntarily  to  ap- 
pear, it  has  repeatedly  been  held  that  the  court  has 
jurisdiction  to  proceed  to  judgment  against  him.  In 
Ex  parte  Schollenberger^  96  U.  S.  369,  Mr.  Chief  Justice 
Waitb,  in  referring  to  the  question,  says:  "The  act  of 
congress  prescribing  the  place  where  a  person  may  be 
sued  is  not  one  affecting  the  general  jurisdiction  of 
courts.  It  is  rather  in  the  nature  of  a  personal  ex- 
emption in  favor  of  the  defendant,  and  is  one  which 
he  may  waive.  If  the  citizenship  of  the  parties  is 
sufficient,  a  defendant  may  consent  to  be  sued  any 
where  he  pleases,  and  certainly  jurisdiction  will  not 
be  ousted  because  he  has  consented."  Indeed,  such  is 
the  construction  given  the  statutory  provision  now 
under  consideration  by  the  Supreme  Court  of  the 
United  States.  The  question  was  before  that  court  in 
8t.  Louis  Railway  Company  v.  McBride^  141  U.  S.  127 
(11  Sup.  Ct.  982);  and  Mr.  Justice  Brewer,  after  com- 
menting upon  the  previous  decisions  of  the  court, 
concludes  his  opinion  by  saying:  "Without  multiply- 
ing authorities  on  this  question,  it  is  obvious  that  the 
party  who  in  the  first  instance  appears  and  pleads  to 
the  merits  waives  any  right  to  challenge  thereafter 
the  jurisdiction  of  the  court  on  the  ground  that  the 
suit  has  been  brought  in  the  wrong  district."  This 
case  was  cited  with  approval  in  the  later  case  of  Mexi* 
can  National  Railroad  Company  v.  Davidson^  157  U.  S. 
201  (15  Sup.  Ct.  563). 

We  take  it,  therefore,  that  the  provisions  of  the  act 


^ 
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of  1887,  requiring  the  suit  to  be  brought  in  the  dis- 
trict where  either  the  plaintiff  or  defendant  resides, 
when  the  jurisdiction  depends  upon  diverse  citizen- 
ship alone,  is  merely  a  restriction  with  regard  to  the 
court  in  which  the  suit  must  be  brought,  and  not 
upon  the  general  jurisdiction  of  the  federal  courts 
over  such  controversies;  and  hence  a  suit  in  which 
there  is  a  controversy  between  citizens  of  different 
states,  where  the  matter  in  dispute  exceeds  the  limit 
prescribed,  is  a  suit  ''of  which  the  circuit  courts  of 
the  United  States  are  given  original  jurisdiction"  by 
the  first  section  of  the  Removal  Act  of  March  3,  1887, 
and,  if  brought  in  a  state  court,  may  be  removed  by 
the  defendant  (being  a  nonresident  of  the  state)  to 
the  Circuit  Court  of  the  United  States  of  the  district 
in  which  the  state  court  is  held,  although  neither 
of  the  parties  to  the  action  are  residents  or  inhabi- 
tants of  such  districts.  The  great  majority  of,  and, 
indeed,  all,  the  later  decisions  of  the  federal  courts 
upon  this  question,  support  this  view:  Fake  v.  Chi- 
cago and  Milwaukee  Railway  Company^  32  Fed.  673; 
Vinal  V.  Continental  Improvement  Company^  34  Fed. 
228;  Tiffany  v.  Wilce,  34  Fed.  230;  WiUon  v.  Western 
Union  Telegraph  Company^  34  Fed.  561;  Gavin  v. 
Vance^  33  Fed.  84;  Short  v.  Chicago  and  Milwaukee 
Railway,  33  Fed.  114;  Loomis  v.  New  York  Coal  Com-- 
pany,  33  Fed.  353;  Kansas  City  Railroad  Company  v. 
Interstate  Lumber  Company,  37  Fed.  3;  First  National 
Bank  v.  Merchants'  Bank,  37  Fed.  657;  Burck  v.  Taylor, 
39  Fed.  581;  Amsinck  v.  Balderston,  41  Fed.  641. 

It  is  true,  a  different  construction  was  given  the 
act  by  the  Circuit  Court  of  the  United  States  for  the 
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Northern  District  of  California  in  Yuba  County  v-  Pio^ 
neer  Gold  Mining  Company,  32  Fed.  183,  Judges  Field, 
Sawyer,  and  Sabin  sitting;  but  this  case  was  ex- 
pressly overruled  by  Mr.  Justice  Field  in  Wilson  v. 
Western  Union  Telegraph  Company,  34  Fed.  561,  both 
Judges  Sawyer  and  Sabik  concurring  in  the  opinion. 
So,  too,  the  case  of  Harold  v.  Iron  Silver  Mining  Com' 
pany,  33  Fed.  529,  was  subsequently  overruled  in  Kan- 
SOS  City  Railway  Company  v.  Interstate  Lumber  Com^ 
pany,  37  Fed.  3,  in  which  it  was  distinctly  held  that 
an  action  pending  in  a  state  court  between  citizens  of 
different  states  may  be  removed  by  the  defendant  to 
the  federal  court,  although  neither  party  is  a  resident 
of  the  district.  In  the  opinion  in  that  case  Mr.  Justice 
Brewer  says  that:  ''Any  suit  is  removable  of  which 
any  federal  circuit  court  might  take  jurisdiction,  and 
the  mere  fact  that  the  defendant  could  have  success- 
fully objected  to  being  sued  in  any  one  or  more  par- 
ticular federal  courts  does  not  destroy  the  general  jur- 
isdiction of  federal  courts,  or  prevent  its  removal. 
Take  the  case  at  bar.  If  the  suit  had  been  commenced 
in  this  court,  and  process  served  personally  upon  the 
defendant,  and  it  had  raised  mo  question  other  than 
upon  the  merits  of  the  controversy,  this  court  would 
have  had  undoubted  jurisdiction,  and  the  judgment  it 
rendered  would  have  been  valid.  If  the  jurisdiction 
of  the  court  upon  his  failure  to  insist  upon  his  per- 
sonal privilege  be  conceded  in  the  one  case,  why 
should  there  be  doubt  of  the  jurisdiction  when  he  vol- 
totarily  seeks  the  court?"  The  same  construction 
has  been  given  the  Removal  Act  of  1887  by  the  su- 
preme courts  of  Massachusetts  and  Maine:  American 


216  KosHLAND  V.  Insurance  Go.       [31  Or. 

Finance  Company  v.  BoBtwich,  151  Mass.  19  (23  N.  E. 
656);  Craven  v.  Turner,  82  Me.  383  (19  Atl.  884). 

The  case  of  Mexican  National  Railroad  Company  v. 
Davidson,  157  U.  S.  201  (15  Sup.  Ct.  563),  upon  which 
the  court  below  seems  to  have  based  its  ruling,  was  an 
action  brought  in  a  state  court  of  New  York  by  a  citi- 
zen of  that  state  against  a  Colorado  corporation  upon 
a  chose  in  action  assigned  to  the  plaintiff  by  another 
citizen  of  Colorado,  and  subsequently  removed  into 
the  federal  court  by  the  defendant,  and  is  clearly  not 
in  point.  The  court  simply  held  that  the  action  was 
not  removable  because  the  federal  court  did  not  have 
jurisdiction  of  the  subject  matter,  and  consent  could 
not  confer  such  jurisdiction.  The  act  of  1887,  in  the 
latter  clause  of  section  1,  provides  that  no  circuit  or 
district  court  of  the  United  States  shall  "  have  cogni- 
zance of  any  suit,  except  upon  foreign  bills  of  ex- 
change, to  recover  the  contents  of  *  ♦  ♦  any  choso 
in  action  in  favor  of  any  assignee  ♦  *  *  unless 
such  suit  might  have  been  prosecuted  in  such  court 
*  *  *  if  no  assignment  or  transfer  had  been  made." 
By  this  provision  of  the  statute  the  federal  courts  are 
expressly  prohibited  from  exercising  jurisdiction  in 
an  action  to  recover  on  a  chose  in  action,  except  for- 
eign bills  of  exchange,  by  an  assignee  thereof,  unless 
the  suit  could  have  been  so  maintained  by  the  original 
holder;  and  hence  the  case  referred  to,  being  of  this 
class,  was  not  one  of  which  the  circuit  courts  of  the 
United  States  are  given  original  jurisdiction  by  the 
first  section  of  the  act  in  question,  and  of  course  they 
could  not  acquire  such  jurisdiction  by  removal  from 
the  state  court.     But  in  the  case  at  hand  the  jurisdic- 
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tion  of  the  federal  court  is  founded  upon  diversity  of 
citizenship  alone,  and  not  upon  the  subject  matter  of 
the  controversy;  and  in  such  case  Mr.  Chief  Justice 
FuLLEB  says,  in  his  opinion  in  Mexican  National  Rail- 
food  Company  v.  Davidson,  157  U.  S.  201  (15  Sup.  Ct. 
563),  that  the  provision  of  section  1  of  the  act  of  1887, 
requiring  such  an  action  to  be  brought  only  in  the 
clistrict  of  the  residence  of  the  plaintiff  or  defendant, 
is  a  personal  privilege  of  the  defendant,  and  may  be 
waived  by  him,  and  that  section  2,  providing  for  the 
removal  of  causes  from  the  state  to  the  federal  court, 
**  refers  to  the  first  part  of  section  1,  by  which  juris- 
diction is  conferred,  and  not  to  the  clause  relating  to 
the  district  in  which  suit  may  be  brought."  In  view  of 
these  remarks,  the  portion  of  the  opinion  relied  upon 
by  the  court  below,  that  the  jurisdiction  of  the  circuit 
courts  on  removal  by  the  defendant  is  limited  to  such 
suits  as  might  have  been  brought  in  that  court  by  the 
plaintiff  under  the  first  section  of  the  act  of  1887, 
must  evidently  refer  to  the  portion  of  the  first  section 
dealing  with  jurisdiction,  and  not  to  the  provision 
thereof  in  reference  to  the  place  of  trial.  In  other 
words,  unless  the  plaintiff  could  have  brought  the  ac- 
^on  in  a  federal  court  in  the  first  instance,  jurisdic- 
tion could  not  be  conferred  upon  a  circuit  court  of  the 
United  States  by  removal  from  a  state  court.  We  con- 
<ilude,  therefore,  that  the  case  is  one  properly  remova- 
ble to  the  federal  court. 

In  Southern  Pacific  Company  v.  Denton,  146  U.  S. 
202  (13  gup.  Ct.  44),  it  was  held  that  a  corporation 
^^ganized  and  existing  under  the  laws  of  the  State  of 
Kentucky  was  not  a  resident  of  the  Western  District 
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tion  created  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Connecticut;  and  the  petition  al- 
leges that  it  ''was  at  the  time  of  the  commencement 
of  this  action,  and  still  is,  a  citizen  of  the  State  of 
Connecticut,  and  of  no  other  state,  and  has  its  princi- 
pal office  and  place  of  business  in  the  City  of  Hart- 
ford, in  said  State  of  Connecticut."  This  has  been  held 
sufficient    by   the   federal   courts:    Shattuck  v.  North 
British  Insurance  Company^  7  C.  C.  A.  386,  58  Fed* 
609;  Wilcox  Quano  Company  v.  Phoenix  Insurance  Com^ 
pany,  60  Fed.  929.     "A   corporation  created   by  the 
laws  of  a  foreign  country,"  says  Mr.  Justice  Caldwbli» 
in  Shattuck  v.  North  British  Insurance  Company^  ''does 
not  become  a  citizen  or  resident  of  a  state  of  this 
Union  by  merely  opening  an  office  in  the  state  and 
transacting  business  there;  and  a  petition  for  removal 
which  shows  that  the  defendant  is  a  corporation  char- 
tered by  the  laws  of  another  state  or  a  foreign  country 
does  not  have  to  allege  negatively  that  it  is  not  a  citi- 
zen or  resident  of  the  state  in  which  suit  is  brought 
against  it,  because,  in  legal   contemplation,  its    resi- 
dence  and   citizenship   can   only  be  in  the  state  or 
country  by  the  laws  of  which  it  was  created,  although 
it  may  have  an  office  and  do  business  in  other  states 
whose  laws  permit  if     Under  the  decisions  of  the 
United  States  courts  a  corporation  is,  for  the  purpose 
of  jurisdiction,  conclusively  presumed  to  be  a  citizen 
and  resident  of  the  state  of  its  creation,  and  cannot 
migrate  to  or  become  a  resident  or  inhabitant  of  an- 
other state,  although  it  may  by  its  agents  engage  in 
business  therein,  and,  as  a  condition  precedent  to  its 
right  to  do  so,  be  required   to  comply  with  certain 
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or  agent  engaged  in  its  business  within  the  state.  It 
did  not  undertake  to  declare  the  corporation  to  be  a 
citizen  of  the  state,  nor  (except  by  the  vain  attempt 
to  prevent  removals  into  the  national  courts)  to  alter 
the  jurisdiction  of  any  court  as  defined  by  law.  The 
agreement,  if  valid,  might  subject  the  corporation, 
after  due  service  on  its  agent,  to  the  jurisdiction  of 
ftny  appropriate  court  of  the  state.  It  might  likewise 
liave  subjected  the  corporation  to  the  jurisdiction  of  a 
circuit  court  of  the  United  States  held  within  the 
state,  so  long  as  the  judiciary  acts  of  the  United  States 
allowed  it  to  be  sued  in  the  district  in  which  it  was 
found.  But  such  an  agreement  could  not,  since  con- 
gress (as  held  in  Shaw  v.  Qv^incy  Mining  Company^ 
145  U.  8.  444,  12  Sup.  Ct.  935)  has  made  citizenship 
of  the  state,  with  residence  in  the  district,  the  sole  test 
of  jurisdiction  in  this  class  of  cases,  estop  the  corpora- 
tion to  set  up  noncompliance  with  that  test  when  sued 
^  a  circuit  court  of  the  United  States." 

But  it  is  claimed  on  behalf  of  plaintiff  that  the  pe- 
tition for  removal  is  insufficient,  because  it  does  not 
allege  that  the  defendant  is  a.  nonresident  of  the  state. 
The  complaint  avers  that  the  defendant  is  a  corpora- 
won  created  and  existing  under  and  by  virtue  of  the 
^aws  of  the  State  of  Connecticut;  and  the  petition  al- 
^^ges  that  it  "  was  at  the  time  of  the  commencement 
^'  this  action,  and  still  is,  a  citizen  of  the  State  of 
Connecticut,  and  of  no  other  state,  and  has  its  princi- 
P*A  oflSce  and  place  of  business  in  the  City  of  Hart- 
^^rd,iu  said  State  of  Connecticut."  This  has  been  held 
sufficient  by  the  federal  courts:  Shattuck  v.  North 
^^i^h  Inmrance  Company,  7  C.  C.  A.  386,  68  Fed. 


220  KosHLAND  V.  Insurancb   Co.       [31  Ou 

corporation,  as  a  condition  precedent  to  obtaining  a 
permit  to  do  business  within  the  state,  to  surrender  a 
right  and  privilege  secured  to  it  by  the  constitution 
and  laws  of  the  United  States,  was  unconstitutional 
and  void,  and  could  give  no  validity  or  effect  to  any 
agreement  or  action  of  the  corporation  in  obedience 
to  its  provisions:  Insurance  Company  v.  Morses  87  U.  S. 
(20  Wall.),  445;  Barron  v.  Bumaide,  121  U.  S.  186 
(7  Sup.  Ct.  931);  Texas  Mortgage  Company  v.  Worshamf 
76  Tex.  556  (13  S.  W.  384).  Moreover,  the  supposed 
agreement  of  the  corporation  went  no  further  than  to 
stipulate  that  process  might  be  served  on  any  officer 
or  agent  engaged  in  its  business  within  the  state.  It 
did  not  undertake  to  declare  the  corporation  to  be  a 
citizen  of  the  state,  nor  (except  by  the  vain  attempt 
to  prevent  removals  into  the  national  courts)  to  alter 
the  jurisdiction  of  any  court  as  defined  by  law.  The 
agreement,  if  valid,  might  subject  the  corporation, 
after  due  service  on  its  agent,  to  the  jurisdiction  of 
any  appropriate  court  of  the  state.  It  might  likewise 
have  subjected  the  corporation  to  the  jurisdiction  of  a 
circuit  court  of  the  United  States  held  within  the 
state,  so  long  as  the  judiciary  acts  of  the  United  States 
allowed  it  to  be  sued  in  the  district  in  which  it  was 
found.  But  such  an  agreement  could  not,  since  con- 
gress (as  held  in  Shaw  v.  Quincy  Mining  Company^ 
145  U.  S.  444,  12  Sup.  Ct.  935)  has  made  citizenship 
of  the  state,  with  residence  in  the  district,  the  sole  test 
of  jurisdiction  in  this  class  of  cases,  estop  the  corpora- 
tion to  set  up  noncompliance  with  that  test  when  sued 
in  a  circuit  court  of  the  United  States." 

And  in  Re  Hohorst,  150  U.  S.  662  (14  Sup.  Ct  221), 
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it  is  said  by  the  sanoe  learned  justice  ''that,  within  the 
meaning  of  the  judiciary  acts,  a  corporation  cannot  be 
considered  a  citizen  and  inhabitanti  or  a  resident,  of  a 
state  in  which  it  has  not  been  incorporated,  and  that 
under  the  act  of  1888  (March  3,  1887),  a  corporation 
incorporated  in  one  of  the  United  States,  and  in  that 
state  only,  cannot  be  compelled  to  answer  in  another 
state,  in  which  it  has  a  usual  place  of  business,  and  of 
which  the  plaintiff  is  not  a  citizen."  In  MartMa  Ad- 
minisirator  v.  Baltimore  and  Ohio  Railroad  Company^ 
151  U.  S.  673  (14  Sup.  Ct.  533),  the  right  of  a  corpora- 
tion organized  in  one  state,  and  doing  business  in  an- 
other by  the  express  license  and  authority  of  the  leg- 
islative power  thereof,  to  remove  an  action  brought 
against  it  in  the  latter  state  by  a  citizen  thereof,  on  the 
ground  that  it  was  a  nonresident  of  the  state,  within 
the  meaning  of  the  act  of  March  3, 1887,  was  involved; 
and  the  court  held  that  under  the  provisions  of  that 
act  a  defendant  corporation  must  be  created  by  the 
laws  of  another  state  only  in  order  to  entitle  it  to  re- 
move an  action  brought  against  it  by  a  citizen  of  the 
state  in  which  it  was  doing  business,  but  that  if  it  is 
such  a  corporation,  and  has  not  been  also  created  a 
corporation  by  the  laws  of  the  state  in  which  the  ac- 
tion is  brought,  it  may  remove  the  action  to  a  federal 
court,  even  if  it  has  been  licensed  by  the  laws  of  the 
state  to  act  within  its  territory,  and  is  therefore  sub- 
ject to  be  sued  in  its  courts.  And  this  case  we  regard 
as  conclusive  upon  the  question  made  by  the  plaintiff, 
that  the  defendant  insurance  company,  by  complying 
with  the  laws  of  this  state  in  reference  to  such  com- 
panies doing  business  here,  became  a  resident  of  the 
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state,  and  therefore  not  entitled  to  remove  an  action 
brought  against  it  in  one  of  the  state  courts  to  the  fed- 
eral court.  It  follows  that  the  court  below  was  in  error 
in  refusing  to  surrender  jurisdiction  of  the  cause,  and 
that  its  judgment  must  be  reversed,  and  the  case  re- 
manded, with  directions  to  proceed  no  further  in  the 
matter  unless  its  jurisdiction  shall  hereafter  be  re- 
stored. 

Bbvbbsxd. 


[Decided  Norember  22, 1897.] 

ALEXANDER  v.  LING. 

(WFae.«l&) 

t 

JuBiBDicnoK  TO  Vaoatb  JuDGMKivT.*— A  Judgment  cannot  be  TAcated 
after  the  expiration  of  the  term  wher^n  it  was  rendered  on  the  ground 
that  the  trial  judge  had  died  before  settling  and  allowing  a  bill  of  ex- 
ceptions, where  sach  bill  was  filed  with  the  judge,  but  a  copy  was  not 
properly  served  on  opposing  counsel,  and  no  general  order  was  made 
continuing  all  unfinished  business. 

From  Multnomah:   Henby  E.  McGinn,  Judge. 

Action  by  A.  M.  Alexander  against  Moy  Ling  to 
recover  on  a  promissory  note.  From  an  order  va- 
cating a  judgment  in  his  favor,  defendant  appeals. 

Bbvb&sbd. 

For  appellant  there  was  a  brief  over  the  name  of 
Woodward  &  Woodward,  with  an  oral  argument  by  Jfr . 
John  H.  Woodward. 

For  respondent  there  was  a  brief  over  the  name  of 
Lord  &  Potter, 

•NoTE.-On  this  subject  see  Hemicham  v.  SmWi,  29  Or.  475.— Reporter. 


Nov.  1697.]         Albxandbb  v.  Lino.  223 

Opinion  by  Me.  Justicb  Wolvketon. 

The  facts  upon  which  the  sole  question  in  this  case 
hinges  are,  in  brief,  as  follows:   On  April  29,  1895, 
judgment  was  entered  upon  the  verdict  of  a  jury  in 
favor  of  defendant  and  against  plaintiff  for  costs  and 
disbursements,  taxed  at  $75.50,  and  plaintiff  was  al- 
lowed thirty  days  to  prepare  a  bill  of  exceptions.     By 
subsequent  orders  of  the  court  the  time  was  further 
extended  to  June  24,  1895.     On  the  last  named  date 
plaintiff  delivered  to  Judge  Hurley,  who  presided  at 
the  triali  his  bill  of  exceptions,  but  failed  to  serve  a 
copy  upon  the  opposing  counsel,  as  required  by  the 
rules  of  the  circuit  court.     Judge  Hurley  died  on  Sep- 
tember 10  following,  and  Henry  E.  McGinn  was  ap- 
pointed his   successor.      Nothing  further  appears  to 
have  been  done  in  the  matter  until  September   27, 
1895,  when  a  motion  was  filed  to  set  aside  and  vacate 
the  judgment,  based  upon  an  affidavit  suggesting  the 
death  of  Judge  Hurley,  and  that  he  had  not  allowed 
or  settled  the  said  bill  of  exceptions.    The  motion  was 
allowed  October  7,  1895,  and  a  new  trial  ordered.     In 
the  meantime,  and  prior  to  the  filing  of  the  motion, 
the  regular  term  of  the  court  had  expired,  and  the 
succeeding  one  begun.     Defendant  appeals  from  the 
order  vacating  the  judgment  in  his  favor.     Tho  court 
has  no  power  to  vacate  or  set  aside  a  judgment  after 
the  term  at  which  it  is  rendered,  unless  appropriate 
Bteps  have  been  taken  during  the  term  to  that  pur- 
pose, except  that,  under  section  102  of  Hill's  Annota- 
ted Laws  of  Oregon,  it  may  at  any  time  within  a  year 
relieve  a  party  from  a  judgment  or  order  taken  against 
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him  through  his  mistake,  inadvertencei  surprise,  or 
excusable  neglect.  Plaintiff  does  not  bring  himself 
within  the  provision  of  said  section,  nor  is  it  so 
claimed;  neither  can  it  be  said  that  any  steps  had 
been  taken  to  vacate  the  judgment  within  the  term. 
Had  the  settlement  of  the  bill  of  exceptions  been  a 
matter  pending,  and  there  had  been  a  general  order 
continuing  all  unfinished  business,  as  counsel  for 
plaintiff  claims,  these  conditions  might  have  been  suf- 
ficient to  have  carried  the  matter  over  to  the  succeed- 
ing term,  and  justified  the  court  in  the  action  com- 
plained of.  But  the  transcript  fails  to  show  the  entry 
of  any  such  general  order;  nor  do  we  think  the  matter 
was  pending  upon  the  settlement  of  the  bill  of  excep- 
tions, as  the  plaintiff  had  failed  to  serve  opposing 
counsel  with  a  copy  thereof,  as  required  by  rule  No. 
20  of  that  court.  The  failure  to  serve  the  copy  as  re- 
quired was,  no  doubt,  the  very  reason  why  the  bill  of 
exceptions  was  not  settled  and  allowed  by  Judge  Hur- 
ley, as  he  had  ample  time  to  have  done  so.  These 
considerations  render  the  order  appealed  from  void,  as 
beyond  the  power  of  the  court  to  make  it,  and  it  is 
therefore  reversed,  leaving  the  original  judgment  ren- 
dered upon  the  verdict  unaffected  thereby. 

Bbvebsbd. 
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BARR  V.  RADER.  i  n  2»| 

•33    376 
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31  225 
•W  275 
AuTHOBiTT  ov  Atiouibt  TO  AooBPT  Patmirt.— An  attoraey  at  law,  nnder 
the  general  power  to  represent  his  client,  cannot  accept  any  thing  other 
than  money  In  satisfaction  of  a  judgment,  except  by  special  authority; 
thus,  an  attorney  cannot  direct  a  sheriff  holding  an  execution  to  ac- 
cept as  payment  thereon  a  certificate  of  indebtedness  by  a  garnishee, 
for  his  power  and  agency  do  not  extend  that  far. 

From  Grant:  Morton  D.  Clifford,  Judge. 

This  is  an  action  by  Emmet  Barr  against  George 
fiader  to  recover  damages  for  the  alleged  wrongful 
seizure,  detention,  and  sale  of  certain  personal  prop- 
erty.  The  facts  are  that  on  November  14,  1892,  tlie 
defendant  George  Rader,  by  consideration  of  the  Cir- 
cuit Court  of  Grant  County,  obtained  a  judgment 
against  the  plaintiff,  Emmet  Barr,  for  the  sum  of  • 
1114.24,  and  caused  an  execution  to  be  issued  thereon, 
in  pursuance  of  which  J.  D.  Combs,  sheriff  of  said 
county,  by  direction  of  Rader,  served  a  notice  of  gar- 
nishment upon  Messrs.  Harrer  Brothers,  who,  in  aa- 
swer  thereto,  admitted  that  they  were  indebted  to  Barr 
in  the  sum  of  $75,  which  would  become  due  on  July 
30,  1893;  that  the  sheriff  thereafter  collected  from 
Barr  the  sum  of  $52.75,  and,  considering  the  answer 
of  the  garnishees  as  payment  pro  tanto,  gave  him  a 
receipt  for  the  amount  of  the  judgment,  and  returned 
the  execution;  that  an  alias  writ  was  issued,  com- 
manding the  sheriff  to  satisfy  the  balance  due  on  the 
judgment,  in  pursuance  of  which  that  officer,  by  direc- 
tion of  Rader,  levied  upon  a  stallion  and  a  hack,  the 

«  Or.-.,,. 
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property  of  Barr,  and  on  July  10,  1893,  sold,  the  latter 
for  $39.50,  and  applied  the  amount  so  received  to  the 
expenses  incurred  on  the  execution;  and  on  the  same 
day,  having  collected  from  Harrer  Brothers  the 
amount  admitted  by  them  to  be  due  Barr,  the  stallion 
was  surrendered  to  its  owner,  and  the  writ  returned 
fully  satisfied.  Barr  thereupon  commenced  an  action 
against  Oombs  and  Rader,  which,  resulting  in  a  judg- 
ment in  his  favor,  the  same  was  on  appeal  to  this 
court  reversed,  and  a  new  trial  ordered:  Barr  v.  Combs ^ 
29  Or.  399  (45  Pac.  776).  The  cause  being  remanded, 
the  trial  court,  in  obedience  to  the  mandate,  gave  a 
judgment  of  nonsuit  in  favor  of  Combs;  but  upon  the 
new  trial  the  jury  returned  a  verdict  against  Rader 
for  the  sum  of  $300,  and,  a  judgment  having  been 
rendered  thereon,  he  again  appeals,  assigning  as  error 
the  action  of  the  trial  court  in  admitting  certain  evi- 
dence, refusing  to  grant  a  judgment  of  nonsuit  as  to 
him,  and  in  giving  certain  instructions. 

Revebsed. 

For  appellant  there  was  a  brief  over  the  names  of 
X.  Kearney  and  Lucian  Everts  ^  with  an  oral  argument 
by  Mr.  Kearney. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Thornton  Williams. 

Mr.  Chief  Justice  Moorb,  after  stating  the  facts, 
delivered  the  opinion  of  the  court. 

The  right  of  the  plaintiff  to  maintain  this  action 
depends  upon  the  authority  of  the  sheriff  to  accept  as 
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payment  pro  ianto  apon  the  judgment  in  the  original 
action  the  certificate  of  Harrer  Brothers  to  a  notice 
of  garnishment,  acknowledging  their  indebtedness  to 
Barr.  The  plaintiff  contends  that  the  sheriff,  on  his 
behalf,  entered  into  a  contract  with  Rader  by  which  it 
was  agreed  that  the  amount  so  admitted  to  be  due 
from  Harrer  Brothers  to  Barr  should  be  indorsed  as  a 
payment  on  the  writ,  while  the  defendant  insists  that 
no  such  agreement  was  consummated,  and  that,  the 
amount  so  admitted  to  be  due  from  Harrer  Brothers 
to  Barr  not  haying  been  paid,  he  had  the  right  to 
issue  the  alias  writ  under  which  the  levy,  detention, 
and  sale  complained  of  were  made.  The  evidence 
tends  to  show  that  Harrer  Brothers  had  been  negotiat- 
ing with  Barr  to  lease  from  him  a  pasture,  but,  before 
any  agreement  to  that  effect  had  been  entered  into, 
the  sheriff,  with  the  execution  in  his  possession,  by 
direction  of  Rader's  attorney  applied  to  them  for  a 
statement  of  the  transaction,  and,  being  informed  that 
no  agreement  had  been  made,  the  notice  of  garnish- 
ment was  not  served.  Harrer  Brothers,  however,  had 
another  conference  with  Barr,  who  agreed  to  lease  the 
pasture  to  them  in  consideration  of  their  agreement 
to  pay  $76  on  the  judgment  rendered  against  him. 
This  agreement  having  been  consummated,  the  sheriff 
thereupon  served  the  notice  of  garnishment,  to  which 
Grant  Harrer,  for  the  firm,  furnished  a  certificate,  to 
which  he  subscribed  his  name,  thereby  admitting  the 
indebtedness,  upon  obtaining  which  the  officer  took 
the  same  to  the  office  of  Lucien  Everts,  Esq.,  attorney 
for  Rader,  where  he  also  found  the  latter,  in  whose 
presence  it  was  agreed  that  the  certificate  should  be 
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signed  by  the  firm  name,  whereupon  the  sheriff  ob- 
tained the  signature  of  Harrer  Brothers  and  returned 
the  same  to  Everts.  It  also  appears  that  Barr  and 
Harrer  Brothers  had  not  agreed  upon  the  time  when 
the  rent  of  the  pasture  should  be  paid,  and  when  the 
notice  of  garnishment  was  served  the  latter  agreed 
with  Everts  that  it  should  become  due  July  30,  1893. 
We  have  given  a  synopsis  of  the  testimony  to  explain 
an  instruction  of  the  court  as  follows:  ''I  also  charge 
you,  gentlemen  of  the  jury,  that  in  this  case  a  person 
like  Mr.  Bader,  who  is  a  judgment  creditor  in  this  ex- 
ecution, can  either  act  for  himself  or  by  his  duly  au- 
thorized agent.  An  agent  is  a  person  authorized  by 
another  to  act  for  him,  and,  if  you  believe  from  the 
evidence  in  this  case  that  Mr.  Everts  was  the  regu- 
larly employed  and  acting  attorney  for  Mr.  Bader  in 
this  transaction,  any  agreement  or  any  contracts  made 
between  these  parties,  Mr.  Barr  and  Mr.  Everts,  m  that 
capacity,  would  be  the  act  of  Mr.  Bader,  and  he  would 
be  responsible  for  them,  and  would  be  bound  by  the 
acts  of  his  agent." 

An  exception  to  this  instruction  having  been 
taken,  it  is  contended  by  counsel  fpr  the  defendant 
that  an  attorney  has,  by  virtue  of  his  general  retainer, 
no  authority  to  satisfy  a  judgment  without  payment 
thereof  in  money;  that  while  Bader  might  have  ac- 
cepted Harrer  Brothers'  certificate  to  the  notice  of 
garnishment  as  part  payment  of  the  judgment,  Everts, 
as  his  attorney,  had  no  power  to  do  so  without  special 
authority  from  his  client  to  that  effect;  and  that,  if 
plaintiff  would  rely  upon  Everts'  right  to  bind  his 
principal,  the  burden  was  upon  him  to  show  that  the 
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authority  exited.  "The  plaintiff's  attorney,"  says 
Mr.  Freeman  in  his  work  on  Executions  (2d  ed.), 
§  108,  "  has,  by  virtue  of  his  general  employment  in 
the  case,  power  to  direct  and  control  the  execution, 
though  he  cannot  satisfy  the  writ  except  upon  pay- 
ment to  him  of  the  full  amount  thereof  in  money,  unr 
less  the  plaintiff  has  given  him  special  authority  to 
compromise  the  debt  or  accept  satisfaction  in  some- 
thing not  a  legal  tender.  The  burden  of  proving  such 
special  authority  is  upon  the  party  claiming  under  it, 
for  it  will  never  be  presumed."  In  Smock  v.  Dade^  5 
Rand.  (Va.)  639  (16  Am.  Dec.  780),  an  execution  was 
returned  indorsed,  "Not  executed,  by  order  of  plain- 
tiff's attorney."  An  alias  writ  having  been  issued,  the 
defendant  moved  to  quash  the  same,  contending  that 
the  amount  for  which  the  judgment  was  given  had 
been  paid  to  plaintiff's  attorney,  and  in  support  of  the 
motion  gave  in  evidence  a  memorandum  signed  by 
the  latter  as  follows:  "  Received  26th  November,  1822, 
from  Col.  Laurence  T.  Dade,  one  hundred  and  fifty- 
four  dollars  and  seventy  cents,  in  money;  also,  the 
bond  of  William  Quarles  for  one  hundred  and  seventy 
dollars  and  thirty-nine  cents,  payable  in  four  months, 
and  a  draft  on  Anthony  Buck  for  three  hundred  dol- 
lars, after  ten  days'  sight,  which,  when  paid,  will  be 
in  full  of  the  execution  of  James  Smock  and  Peter 
Smock  against  him  in  Orange  County  Court.  Ed- 
mond  Banks,  Attorney."  The  trial  court,  on  this  evi- 
dence, having  quashed  the  writ,  an  appeal  was  taken; 
and  SuMMEBS,  J.,  in  reversing  the  judgment,  says: 
"The  authority  of  the  attorney  to  receive  payment  of 
the  debt  which  he  is  employed  to  recover  we  think 
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well  settled;  but  that  anthority,  in  our  opinioui  doe9 
not  extend  to  its  commutation  without  the  assent  of 
the  client.  In  relation  to  Quarles'  bond,  we  regard 
Banks  as  the  attorney  of  Dade,  not  of  Smock.  On 
giving  an  acquittance  or  receipt  for  the  money,  he 
must  have  represented  the  former,  not  the  latter.  It 
was  a  new  engagement,  in  which  all  his  authority  was 
devived  from  Dade.  To  him  he  must  have  looked  for 
compensation,  and  to  him  he  was  accountable.  To 
extend  the  authority  of  the  attorney  beyond  this  limit, 
without  a  general  discretionary  power  from  the  party 
employing  him,  would  carry  the  responsibility  of  the 
first  client  into  transactions  far  beyond  the  first  en* 
gagement,  and  which  might  be  induced  solely  with  a 
view  to  the  profit  of  the  attorney  or  the  accommoda- 
tion of  the  debtor.'* 

In  Herriman  v.  Shomon^  36  Am.  Rep.  261,  Messrs. 
Schulenberg  and  Company  recovered  judgment  against 
the  defendant,  and  thereupon  assigned  the  same  to 
plaintiff,  who  caused  an  execution  to  be  issued  there* 
on,  in  pursuance  of  which  a  levy  was  made  upon  the 
defendant's  stock  of  goods.  Shomon  thereupon  com- 
menced this  suit  to  restrain  proceedings  under  the 
writ,  claiming  that  he  had  delivered  to  the  attorney  of 
Schulenberg  and  Company  a  county  warrant,  which 
was  received  as  payment  pro  tanto  on  the  judgment. 
A  trial  was  had,  and  the  court,  having  found  that  the 
judgment  had  been  paid  before  the  issue  of  the  execu- 
tion, gave  a  judgment  as  prayed  for,  in  reversing 
which  Bbewbr,  J.,  says:  ^' There  is  no  pretense  that 
the  plaintiffs  in  the  judgment  knew  of  the  action  of 
their  attorney,  authorized  or  ratified  it,  or  that  he  had 
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any  special  directions  or  authority  in  the  matter.  He 
had  simply  the  general  authority  of  an  attorney  in  the 
collection  of  a  judgment.  But  this  general  authority 
is  to  receive  money  only  in  payment.  He  can  neither 
sell,  assign,  nor  compromise  a  judgment,  nor  receive 
notes,  warrants,  goods,  chattels,  or  land  in  payment. 
Receiving  a  county  warrant  is  simply  exchanging  a 
judgment  claim  against  a  debtor  for  a  claim  against  a 
county.  It  matters  not  that  the  debtor  is  insolvent, 
and  the  warrant  valid  and  valuable.  The  attorney  is 
employed  to  collect;  that  is,  receive  the  money  due  on 
the  judgment,  and  not  to  trade  the  claim  for  anything 
apparently  or  in  fact  more  valuable.  The  authorities 
in  this  direction  are  clear  and  abundant."  To  the 
same  effect,  see,  also,  Freeman  on  Executions  (2d  ed.), 
§  108;  Weeks  on  Attorneys  at  Law,  §§  240,  242;  3  Am. 
&  Eng.  Enc.  Law  (2d  ed.),  363,  and  notes;  Freeman 
on  Judgments  (2d  ed.),  §  463.  The  instruction  com- 
plained of  is,  under  these  authorities,  clearly  erron- 
eous; and,  such  being  the  case,  we  are  compelled  to 
reverse  the  judgment  and  order  a  new  trial. 

Rbvbbskd. 

[  Axgued  April  6 ;  decided  April  19^  1897.] 

THOMPSON  V.  CONNELL. 
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Snspiisi  OB  ExcuBABLB  Nbglbct.— A  jadgineiit  entered  in  yiolation  of  an  /  .31  231 
agreement  extending  tbe  time  to  answer  is  one  taken  through  defend-  |  ^  23 
ant'B '*8arpriBe  or  excusable  neglect/'  within  the  meaning  of  section  ',^45  f^ 
102,  Hill's  Ann.  Laws,  authorizing  the  court,  in  its  discretion,  to  re-  3i~23T 

lieye  a  party  from  such  a  judgment.  '^46    307 

DncBsnoB  DBrxirBD.~The  discretion  Tested  in  the  trial  coart  by  tbe 
itatate  is  not  a  right  to  be  arbitrary,  but  is  rather  a  duty  to  decide 
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certain  questions  in  conformity  with  the  spirit  of  the  Imw,  and  in  a 
manner  to  advance  substantial  justice. 

JuRisDicnoxr  of  Equity — Rblibf  Agaiivst  Judomkht.* — A  denial  of  an 
application  under  section  102  of  HiU's  Ann.  Laws  to  vacate  a  jad>,- 
ment  on  the  ground  of  inadvertence,  surprise,  or  excusable  neglect  is 
a  bar  to  a  suit  in  equity  for  the  same  relief  on  the  same  ground. 

From  Multnomah:   Loyal  B.  Stearns,  Judge. 

Suit  in  equity  by  R.  H.  Thompson  against  Thomas 
Connell  and  the  Sheriff  of  Multnomah  County  to  re- 
strain the  enforcement  of  a  certain  judgment  because 
it  was  entered  by  fraud  and  deceit.  Plaintiff  also 
showed  that  he  had  a  good  defense  to  the  original  law 
action  in  which  the  objectionable  judgment  had  been 
entered.     A  demurrer  to  the  complaint  was  sustained. 

Affirmed. 

•NoTS.— The  labject  of  Injuncttoiu  against  Jadgmenti  Is  exhauitiTely  consid- 
ered in  the  following  ▼olamlnous  toot  notes:— 

iDjanctions  Agftinst  JndgmenU  for  Matters  ArislDg  Sabseqnentlf  to  their 
Rendition:  Little  Sock  Baihoay  Oompany  ▼.  WetU,  80  L.  B.  A.  600. 

Relief  in  Eqiiitf,  other  than  by  Appellate  Proceedings,  Against  Judgments, 
Decrees,  and  other  Jadlclal  Determinations:  IdtUe  Rock  BaUway  Oampany  r.  Weiit, 
M  Am.  St.  Rep.  218.  The  particular  question  discussed  in  the  principal  csuse  is 
referred  to  at  pages  241  and  248. 

Injunctions  A^^ainst  Judgments  for  Errors  and  Irregularities:  Oum  BUutte 
Booftng  Company  r.  Mexico  PuNisMng  Oompany,  80  L.  R.  A.  700. 

Injunctions  Against  Judgments  Obtained  by  Fraud,  Accident,  Mistake,  Sur- 
prise, and  Duress:  Meniman  r.  Walton,  80  L.  R.  A.  786. 

Injunctions  Against  Judgments  Entered  on  Confession:  Jho,  V,  FanoeU  Com- 
pany y.  Habert,V>L.  R.  A.  286. 

Injunctions  Against  Judgments  in  Garnishment  Proceedings:  GHoffi  r.  Doeter^ 
80  L.  R.  A.  860;  46  Am.  St.  Rep.  824. 

Negligence  as  a  Cause  for,  and  as  a  Bar  to.  Injunctions  Against  Judgments: 
Payton  v.  IfcQuotm,  81  L.  R.  A.  88. 

Enjoining  Judgments  Against  or  in  Faror  of  Sureties:  MiehtneT  y.  Sprinefieid 
Engine  Oompany,  81  L.  R.  A.  69. 

Injunctions  Against  Judgments  for  Want  of  Jurisdiction  or  Whieh  are  Void: 
Tacat-Mexican  RaHwiy  Oompany  r.  Wright,  81  L.  R.  A.  200. 

Ipjunctions  Against  Judgments  for  Defsnses  Existing  Prior  to  their  Rendition: 
JNorwegian  Ptow  Oompany  y.  BoUman,  81  L.  R.  A.  747. 

Negligence  as  a  Bar  in  Equity  to  Relief  Against  Judgments,  wherein  is  a  dis- 
cussion of  the  effoct  of  failing  to  prosecute  a  remedy  by  appeal,  and  the  conse- 
quence of  lack  of  diligence  brought  about  by  the  eonduet  of  the  adverse  party: 
Fayton  t.  MeQuown,  68  Am.  St  Rep.  444. 
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Or  appellant  there  was   a  brief  by  Mr.   W.  H. 
^fns,  and  an  oral  argument  by  Mr.  Ralph  R.  Duni- 


% 


For  respondent  there  was  a  brief  over  the  name  of 
Starry  Thomas  &  Chamberlain,  with  an  oral  argument 
by  Mr.  Warren  E.  Thomas. 

Opinion  by  Mb.  Justice  Wolvbrton. 

This  is  a  suit  commenced  May  30, 1895,  to  set  aside 
a  judgment  of  the  Circuit  Court  of  Multnomah  County 
obtained  by  Connell  against  Thompson  in  an  action 
at  law,  and,  in  the  meantime,  to  restrain  the  enforce- 
ment of  the  same  by  execution,  which  judgment  it  is 
alleged  was  obtained  by  fraud.    The  fraud  complained 
of  is  set  forth  in  substance  as  follows:  That  after  the 
commencememt  of  the   action   the   plaintiff  therein, 
who  is  one  of  the  defendants  here,  and  one  Charles 
Eirstel,  with  intent  to  deceive  the  plaintiff,  the  de- 
fendant therein,  and  induce  him  not  to  employ  an  at- 
torney in  the  action,  represented  that  Connell  would 
extend  the  time  for  answering  until  October  2,  1893, 
and  that  in  the  meantime  it  was  contemplated  the 
cause  would  be  settled  and   plaintiff   be   discharged 
from  his  alleged  liability;   that  plaintiff  relied  upon 
the  said  representations  of  defendant  and  said  Hirs- 
tel,  and  was  thereby  induced  to  and  did  wait  until  the 
^ay  named  without  employing  an  attorney  or  appear- 
iiig  in  the  cause,  but  that  the  defendant,  wickedly 
conspiring  to  take  undue  advantage  of  plaintiff,  and 
^  defraud  him  of  his  rights  in  the  premises,  caused 
judgment  to  be  given  and  rendered  on  October  1, 
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1892,  against  plaintiff,  without  his  knowledge  or  con- 
sent, and  contrary  to  the  said  understanding  and 
agreement.  Subsequently  to  the  rendition  of  said 
judgment  the  plaintiff  applied  to  the  circuit  court  by 
motion  to  be  relieved  against  it,  and  for  leave  to  file 
an  answer  therein,  and  the  application  was  denied. 
There  was  a  demurrer  to  the  complaint,  which  was 
sustained,  and  the  ruling  of  the  court  in  this  regard  is 
assigned  as  error. 

It  is  contended,  in  support  of  the  ruling  of  the 
court  below,  that,  the  plaintiff  having  made  applica^ 
tion  to  the  court  in  the  law  action  to  set  aside  the 
judgment,  and  the  application  having  been  passed 
upon  and  denied,  he  is  now  precluded  from  prosecut* 
ing  a  suit  in  equity  for  the  purpose  of  annulling  the 
same  judgment,  based  upon  grounds  identical  with 
those  upon  which  the  application  was  founded,  and 
we  are  of  the  opinion  that  the  contention  is  sound. 
The  statute  has  provided  that  the  court  may  **in  its 
discretion,  and  upon  such  terms  as  may  be  just,  at 
any  time  within  one  year  after  notice  thereof,  relieve 
a  party  from  a  judgment,  order,  or  other  proceeding 
taken  against  him  through  his  mistake,  inadvertence, 
surprise  or  excusable  neglect":  Hill's  Ann.  Laws,  §  102. 
It  was  under  this  section  that  defendant  made  his  ap. 
plication  to  have  the  judgment  vacated,  and,  although 
it  is  not  directly  alleged  in  the  complaint  that  the  ap- 
plication was  based  upon  the  same  ground  that  the 
plaintiff  here  relies  upon  for  annulling  it,  we  think  it 
may  be  fairly  implied  that  such  was  the  case.  Indeed 
it  is  the  only  ground  upon  which  he  could  claim  re- 
lief either  by  the  motion  or  suit,  if  the  allegations  of 
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ttie  complaint  are  true,  and  they  must  be  so  con- 
sidered for  the  purposes  of  the  demurrer.    The  provi- 
sion above  quoted  for  relief  in  the  action  was  adequate 
^or  the  purpose.     True,  the  grant  of  such  relief  rests 
within  the  discretion  of  the  court,  but  the  discretion 
here  spoken  of  is  an  'impartial  discretion,  guided 
and  controlled  in  its  exercise   by  fixed   legal   prin- 
ciples;" *' a  legal  discretion  to  be  exercised  in  con- 
formity with  the  spirit  of  the  law,  and  in  a  manner  to 
subserve  and  not  to  defeat  the  ends  of  substantial  jus- 
tice," and  for  a  manifest  abuse  thereof  it  is  review- 
able by  an  appellate  jurisdiction:  Bailey  v.  Taaffe,  29 
Cal.  422;    1  Black  on  Judgments,  §  354;  Lovejoy  y. 
Willamette  Locks  Company,  24  Or.  569  (34  Pac.  660); 
Aikren  v.  Squire,  29  Or.  228  (45  Pac.  779);   Willett  y. 
MiUman,  61  Iowa  123  (15  N.  W.  866);  Craig  v.  Smith, 
65  Mo.  536;  White  v.  Northwest  Stage  Co.  5  Or.  99. 

But  it  is  made  a  question  whether  the  statute  com- 
prehends fraud  as  a  ground  for  such  relief.  Whether 
this  is  so  or  not,  the  ground  relied  upon  for  the  redress 
sought  is  clearly  within  the  statute.  The  plaintiff  com- 
plains that  the  defendant  caused  the  judgment  to  be 
given  and  rendered  contrary  to  their  understanding 
or  agreement;  and  if  such  was  the  case  he  was  taken 
by  "surprise,"  and  this  is  one  of  the  enumerated 
causes.  Mr.  Black  says:  '<It  is  probable  that  the 
species  of  surprise  primarily  contemplated  by  these 
statutes  is  that  which  results  from  the  taking  of  a  judg- 
ii^ent  against  a  party  in  violation  of  an  agreement  or 
understanding  that  the  case  should  be  continued  or 
^oi  pressed,  or  not  brought  to  trial,  though  that  is  also 
a  kind  of  fraud."     1  Black  on  Judgments,  §  336,  and 
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Mr.  Freeman  says:  "  Fraud  practiced  in  obtaining  a 
judgment  is  sometimes  specified  in  the  statutes  as  one 
of  the  grounds  which  entitle  an  innocent  and  injured 
litigant  to  have  it  vacated.  Even  if  this  were  not 
specially  enumerated  in  the  statute  it  would  generally 
be  available  to  the  injured  party  on  the  ground  that  it 
had  occasioned  the  rendition  of  a  judgsient  against 
him  by  surprise  or  mistake,  or  under  circumstances 
which  as  to  him  might  well  be  deemed  excusable 
neglect":  1  Freeman  on  Judgments,  §  Ilia.  Other 
authorities  attest  the  availability  of  such  a  ground  of 
relief  by  motion  to  vacate  in  the  original  action:  See 
Binsae  v.  Barker,  13  N.  J.  Law  268  (23  Am.  Dec.  720); 
Browning  Y,  Roane,  9  Ark.  354  (1  Am.  Rep.  218);  Jtfc- 
Intosh  V.  Commissionera  of  Crawford  County,  13  Kan. 
171.  So  that,  in  either  view,  whether  the  acts  com- 
plained of  are  such  as  may  be  denominated  by  one  of 
the  statutory  appellations,  or  from  their  general  nature 
and  effect  fall  within  the  mischief  sought  to  be  relieved 
against,  it  is  apparent  that  the  statute  is  broad  enough 
to  afford  ample  relief  by  motion  in  the  action.  We 
hold,  therefore,  that  the  statute  having  provided  the 
plaintiff  with  a  remedy  in  the  original  action,  compe- 
tent for  the  purpose,  and  he  having  there  invoked  it, 
he  is  now  precluded  from  invoking  equitable  relief  of 
like  character  based  upon  grounds  identical  with  those 
there  employed.  The  tendency  of  modern  legislation 
and  practice  has  been  to  greatly  abridge  the  necessity 
for  resort  to  equity  by  amplifying  and  enlarging  the 
remedies  in  courts  of  law  for  many  of  the  exigencies 
which  formerly  called  for  equitable  interposition,  and, 
while  the  jurisdiction  may  in  some  instances  remain 
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concurrent  with  that  given  at  law,  it  cannot  ordinarily 
be  invoked  when  the  remedy  at  law  has  been  employed 
either  with  or  without  avail:  Reagan  v.  Fitzgerald^  75 
Cd  230  (17  Pac.  198). 

Affirmed. 

IDwslded  May  1,1897.] 

FARMERS'  LOAN  CO.  v.  OR.  PAC.  R.  R.  CO.  -sr^. 

33    531. 
(48Pm.706;88L.B.A.421)  

Bailboad  MonoAosBH— RBCBiYKBfl— Wagis  or  Emplotbbs.^  A  railroad 
mortgagee  is  not  liable  for  unpaid  wages  or  other  obligations  incurred 
by  a  receiver  appointed  at  the  mortgagee's  instance  in  a  foreclosure 
suit,  although  the  trust  fund  is  insufficient  to  pay  them,  unless  such 
Rsponsibiliiy  was  imposed  by  the  court  as  a  condition  of  the  appoint- 
ment, or  the  continuance  of  the  receiver  in  office.* 

From  Benton:  J.  C.  Fullkrton,  Judge. 

This  is  an  appeal  from  an  order  of  the  Circuit 
Court  of  Benton  County  denying  the  petition  of  cer- 
tain employees  of  the  receivers  of  the  Oregon  Pacific 
Railroad  Company  for  an  order  requiring  the  plaintiff 
in  the  foreclosure  suit  in  which  such  receivers  were 
appointed  to  pay  the  wages  of  the  petitioners.     On 
October  28,  1890,  the  Farmers'  Loan  and  Trust  Com- 
pany,  as  trustees  for  the  bondholders  of  the  Oregon 
Pacific  Railroad  Company  and  the  Willamette  Valley 
and  Coast  Railroad  Company,  commenced  a  suit  in 
the  Circuit  Court  of  Benton   County  to  foreclose  a 
mortgage  on  the  franchise  and  property  of  the  defend* 
ftat  corporations,  to  secure  the  payment  of  the  bonded 

*NoTi.— See  note  to  Decker  t.  Qardner,  11  L.  R.  A.  480,  for  a  ooUection  of  cases 
<"ithe  right  of  a  receiver  to  apply  revenuea  to  running  expenses  and  current  obli- 
SHtloDi;  gjjd  ^^  distribution  of  ftinda  realised  on  forclosure  tales  Is  discossed  in  46 
^^  Uw  Jour.  6L  An  interesting  case  on  the  application  of  the  earnings  of  a  re- 
e<i?enhlp  it  Oentnl  TrMl  Oampany  t.  IXah  OeiUnU  SaUvay  Oompany,  ( Utah ),  60  Pac. 
«i-KsFotTaa. 
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indebtedness  thereof,  amounting,  as  aUeged,  to  $15,- 
000,000;  and,  on  its  motion,  T.  Egerton  Hogg,  the 
president  of  the  corporations,  was  appointed  receiyery 
and  clothed  by  the  court  with  authority  to  operate  the 
railroad^  and  receive  the  income  and  earnings  thereof. 
To  that  end,  he  was  empowered  from  time  to  time  to 
employ  and  discharge  all  needful  assistants,  manag- 
ers, clerks,  servants,  agents,  and  employees,  at  such  sal- 
aries and  compensation  as  he  might  deem  advisable. 
Under  this  appointment,  Hogg  operated  the  road  as  re- 
ceiver until  March  6, 1893,  when  he  was  removed,  and 
one  Hadley  appointed  in  his  place,  who  continued  the 
operation  thereof  until  January  6,  1894,  when  he  was 
also  removed,  and  another  receiver  appointed.  Undei 
the  management  of  Hogg  and  Hadley,  the  earnings  ot 
the  road  were  wholly  insufficient  to  pay  the  expenses 
of  the  receivership,  and,  as  a  consequence,  the  wages 
of  the  employees  were  allowed  to  fall  greatly  in  arrear, 
so  that,  at  the  time  of  Hadley's  removal,  there  was 
due  the  petitioners  herein  a  very  large  sum  for  wages, 
and  no  funds  whatever  were  in  the  hands  of  the  re- 
ceiver with  which  to  pay  it;  and  we  take  it  (although 
not  directly  averred  in  the  petition)  that  the  receiver 
had  exhausted  his  power  to  float  receiver's  certificates. 
Prior  to  this  time,  several  unsuccessful  attempts  had 
been  made  to  dispose  of  the  q)ad  under  the  decree  in 
the  foreclosure  suit  rendered  on  the  twenty-seventh  of 
April,  1891.  In  this  condition  of  affairs,  some  of  the 
employees,  despairing,  and  with  reason,  as  the  sequel 
showed,  of  ever  being  able  to  obtain  payment  of  their 
wages  from  either  the  earnings  or  the  corpus  of  the 
mortgaged  property,  filed  a  petition  on  January  26, 
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1894,  setting  out  substantially  the  facts  hereinbefore 
detailed,  and  praying  an  order  of  the  court  requiring 
the  plaintiff  in  the  foreclosure  suit  to  deposit  in  court 
sufScient  money  for  the  payment  of  their  wages.  This 
petition  was  deniedi  and  hence  this  appeal. 

Afvirmbd. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Qtorge  O.  Bingham  to  this  effect: 

The  receiver  is  an  officer  of  the  court,  and  his  pos- 
session is  the  possession  of  the  court;  and  the  expenses 
of  the  receivership,  as  between  the  parties,  are  disburse- 
ments, and  these  payments  are  to  be  provided  for  in 
the  same  manner  as  other  disbursements.  The  receiver 
having  been  appointed  on  the  petition  of  respondent 
to  preserve  the  property  for  the  benefit  of  respondent, 
as  between  respondent  and  petitioner  in  this  proceed- 
ing, respondent  is  liable  for  the  payment  of  the  ex- 
penses of  the  receivership:  High  on  Receivers,  §  2;  20 
Am.  <fe  Eng.  Enc.  Law  (1  ed.),  pp.  13,  14;  Musser  v. 
Good,  11  Serg.  &  R.  247;  TiUman  v.  Wood,  58  Ala.  578; 
Sowt  V.  JontSj  66  Iowa,  156;  Cutter  v.  Pollock,  4  N.  D. 
205  (25  L.  R.  A.  377,  59  N.  W.  1062). 

The  amounts  sought  to  be  recovered  here  are  neces- 
sary expenses  incurred  at  the  instance  of  respondent, 
and  respondent  is  liable  in  the  first  instance:  4  Am. 
4  Eng.  Enc.  Law  (1  ed.),  p.  326;  WesUm  v.  WatU,  45 
Hun.  219;  French  v.  Oifford,  31  Iowa,  428;  Johnson  v. 
Oarrett,  23*  Minn.  565. 

The  general  rule  as  to  costs,  both  at  law  and  in 
equity,  is  that  they  shall  be  adjud^fed  to  the  successful 
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and  against  the  unsuccessful  party:  Radford  y.  Folsamf 
55  Iowa,  276. 

The  fact  that  respondent  and  defendants  are  great 
corporations  will  not  change  the  rules  of  law  applica* 
ble  to  the  liabilitj^of  either  of  them  to  pay  costs.  Sup- 
posing, for  instance,  that  a  suit  is  instituted  to  foreclose 
a  chattel  mortgage  on  two  hundred  head  of  catftle,  the 
mortgage  not  providing  the  manner  of  foreclosure,  and 
the  complaint  charging  that  the  mortgager  with  neglect 
and  with  permitting  the  stock  to  perish  for  want  of 
suitable  feed.  A  receiver  is  appointed  at  plaintiff's  re- 
quest and  he  has  to  buy  feed  and  care  for  the  stock, 
and  on  a  sale  the  stock  does  not  sell  for  enough  to 
pay  charges.  Who  would  be  liable?  We  think  any 
one  would  say  that  the  plaintiff  in  the  suit  would  have 
to  pay  all  expenses,  and  that  he  could  have  a  judgment 
over  against  the  defendant.  In  a  case  like  the  above 
we  think  there  would  be  no  question  raised  as  to 
plaintiff's  liability.  Yet  that  is  in  substance  the  same 
as  what  we  now  have  before  the  court. 

In  this  suit  respondent  wanted  the  property  cared 
for,  for  its  ultimate  benefit.  It  asked  the  court  to  take 
charge  of  and  manage  this  property  for  its  use.  It  en- 
couraged the  court  in  incurring  the  present  obligations 
and  now  leaves  the  matter  for  the  court  to  worry  with. 

Trustees  under  railroad  mortgages  have  an  inher- 
ent equitable  right  to  be  reimbursed  ^11  expenses  rea- 
sonably incurred  in  the  execution  of  the  trust  and  for 
such  expense  they  have  a  lien  upon  the  trust  prop- 
erty. This  right  goes  even  further  than  this,  for  if 
the  trust  property  prove  insufficient  to  reimburse  the 
trustees   for    their   proper   expenses   and    reasonable 
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compensation,  they  may  call  upon  the  bondholders  in 
whose  behalf  the  trust  was  created,  to  pay  them.  In 
the  case  of  Tome  &  Hambleton  v.  King  &  Sterling^  64 
Md.  166-184,  it  is  said:  "If  the  fund  in  court  be  not 
sufficient  to  afford  adequate  compensation  and  indem- 
nity to  the  receivers,  the  parties  at  whose  instance 
they  were  put  upon  the  property  should  be  required 
to  provide  the  means  of  payment."  In  this  case  the 
property  did  not  sell  for  enough  to  pay  receiver's 
charges.  Where  the  business  of  the  receiver  is  to 
manage  the  property,  as  a  railway,  and  keep  it  a  go- 
ing concern,  he  is  regarded  more  properly  as  a  trustee 
for  the  parties:  Jones  on  Railroad  Securities,  §  547; 
Tomt  V.  King^  64  Md.  166;  Vermont  R.  R.  Company  v. 
Vermont  Central  R.  R.  Company ^  50  Vt.  500;  Langdon 
V.  Vermont  R.  R.  Company,  54  St.  593;  Rensselaer 
Southern  R.  R.  Company  v.  Miller,  47  Vt.  146;  McLane 
V.  Placerville  R.  R.  Company,  66  Cal  606. 

Allowances  may  be  made  from  time  to  time  during 
the  receivership:  Special  Bank  Commissioners  v.  Franks 
lin  Institution  for  Savings,  11  R.  I.  557. 

This  proceeding  is  the  same  as  that  sanctioned  in 
the  following  cases:  Mitchell  v.  Downing,  23  Or.  448; 
Schneider  v.  Sears,  13  Or.  76;  City  Bank  v.  Tucker,  7 
Colo.  220;  Hiirs  Ann.  Laws,  §§  554,  555;  Cutter  v.  Pol- 
lock, 4  N.  Dak.  205  (25  L.  R.  A.  377). 

For  respondent  there  was  an  oral  argument  by  Mr. 
H.  C.  Watson,  with  a  brief  over  the  names  of  Turner, 
McClure  &  Rolston  and  John  Rodell  Bryson,  to  this 
effect 
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The  commission  and  expenses  of  a  receiver  must 
be  paid  out  of  the  fund,  and  cannot  be  taxed  against 
the  complaint:   Hembree  v.  Dawson,  18  Or.  474. 

When  the  fund  is  not  sufficient  to  pay  these  debts, 
no  one  of  the  parties  can  be  said  to  be  benefited  by  the 
receivership,  unless,  indeed,  it  be  those  very  claimants, 
whose  rights  arose  out  of  the  receivership,  but  for 
whose  existence  they  would  have  had  no  claims:  Qv^incy 
R.  IL  Company  v.  Humphreys ,  145  U.  S.  97;  Tex<is  R. 
R.  Company  v.  Rust,  17  Fed.  275;  Central  Trust  Com- 
pany V.  Wabash  R.  R.  Company,  23  Fed.  863;  Ames  v. 
Union  Pacific  R.  R.  Company,  60  Fed.  966;  New  York 
&  Pennsylvania  R,  R.  Company  v.  New  York  &  Western 
R.  R.  Company,  58  Fed.  278. 

The  character  of  receivers  is  really  two-fold:  Firstly, 
they  take  charge  of  the  property,  to  hold  it  pending 
the  litigation.  In  this  respect,  they  resemble  a  sheriff, 
and  their  custody  is  in  the  nature  of  an  equitable 
execution.  Secondly,  they  operate  the  property,  as 
the  railroad  company  would  have  had  to  do,  for  the 
protection  of  the  rights  of  public  and  parties  alike. 
In  this  latter  respect,  their  position  is  peculiar.  They 
are  sui  generis,  and  so  are  their  contracts:  VanderbiU 
T.  Central  Railway  Company,  43  N.  J.  Eq.  669. 

Their  debts  incurred  in  the  operation  of  the  prop- 
erty are  chargeable  as  a  lien  upon  it:  Wallace  v. 
Loomis,  97  U.  S.  162.  But  beyond  the  giving  to  these 
receivers'  debts  a  lien  upon  the  property,  the  court 
cannot  go:  Galveston  R.  R.  Company  v.  Cowdrey,  78  U. 
S.  (11  Wall.),  459;  Dow  v.  Memphis  R.  R.  Company, 
124  U.  S.  652;  Union  Tru^t  Company  v.  Illinois  Mid- 
land Railway  Company,  117  U.  S.  460;  Kneeland  v.  Am^ 
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mean  Loan  Company ,  136  U.  S.  89;  Myer  v.  Western 
Car  Ctmpany,  102  U.  S.  1;  Farmers*  Loan  Company  v. 
Central  R.  R.  Company,  7  Fed.  538, 17  Fed.  758;  Turner 
y.Pema  R.  R.  Company,  95  111.  134  (35  Am.  Rep.  144); 
Stote  V.  Edgefield  R,  R.  Company,  6  Lea,  353;  Davis  v. 
Cray,  83  U.  S.  (16  Wall.),  218;  Booth  v.  Clark,  58  U.  S. 
(17  How.),  331;  Corey  v.  Long,  43  How.  Pr.  498;  Deven- 
dorjY.  Dickinson,  21  How.  Pr.  276. 

Mr.  Justice  Bean,  after  stating  the  facts,  deliv- 
ered the  opinion  of  the  court. 

This  is,  so  far  as  we  can  ascertain,  the  first  recorded 
instance  in  the  judicial  history  of  railroad  receiver- 
ships in  which  the  trust  fund  was  insufficient  to  pay 
the  employees  of  the  receiver  engaged  in  the  operation 
of  the  road;  and  hence  we  are  unaided  in  the  deter- 
mination of  the  question  before  us  by  any  judicial 
decision  directly  in  point.  The  contention  of  the  peti- 
tioners seems  to  be  that  a  receiver  of  a  railroad  ap- 
pointed in  a  suit  to  foreclose  a  mortgage  on  the  road, 
and  clothed  with  authority  to  operate  it,  is  as  much 
the  representative  of  the  plaintiff  as  a  sheriff  who 
levies  upon  property  under  a  writ  of  attachment,  and 
that  the  operating  expenses  incurred  by  him  are  costs 
or  fees  of  the  litigation,  and,  like  the  fees  of  the  sheriff 
in  the  case  referred  to,  are  collectible  from  the  plain- 
tiff. But  this  argument  is  based  upon  an  entire  mis- 
apprehension of  a  railroad  receiver's  position  and 
duties.  He  is  not,  like  a  sheriff  in  an  attachment  ac- 
tion, the  agent  of  the  plaintiff  in  the  litigation,  nor 
does  the  plaintiff  have  any  control  or  authority  over 
him  whatever.     He  is  agent  and  executive  officer  of 
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the  court,  which,  by  virtue  of  its  high  prerogative 
powers,  lays  its  judicial  hand  upon  the  property  which 
is  the  subject  of  controversy  and  controls  and  operates 
it  for  the  use  and  benefit,  not  of  either  of  the  parties 
to  the  litigation,  but  for  the  public  and  whomsoever 
in  the  end  it  may  concern.  His  acts  and  possession 
are  the  acts  and  possession  of  the  court.  His  con- 
tracts and  liabilities  in  contemplation  of  law  are  the 
contracts  and  liabilities  of  the  court  The  parties  to 
the  litigation  have  not  the  least  authority  over  him; 
nor  have  they  any  right  to  determine  what  liabilities 
he  may  or  may  not  incur.  His  authority  is  derived 
solely  from  the  act  of  the  court  appointing  him,  and 
he  is  the  subject  of  its  order  only.  "A  receiver  of  a 
railroad,"  says  Mr.  Justice  Caldwell,  "is  a  person 
appointed  to  receive  and  preserve  the  property  of  a 
railroad  company,  and  is  clothed  with  authority  to 
operate  the  railroad  and  receive  the  earnings  and  in- 
come therefrom  during  the  pendency  of  the  foreclos- 
ure suit.  In  contemplation  of  law,  the  railroad  is  in 
the  custody  of,  and  operated  by,  the  court  appointing 
the  receiver.  The  receiver  is  the  agent  of  the  court. 
He  is  an  officer  of  the  court,  and  his  possession  of  the 
property  is  the  possession  of  the  court.  He  is  not  the 
agent  of  either  party  to  the  suit,  and  neither  .party  is 
responsible  for  his  contracts  or  for  his  malfeasance 
or  misfeasance  in  office.  *  *  *  The  liabilities  in- 
curred by  the  receiver  in  the  operation  of  the  road 
are,  strictly  speaking,  the  liabilities  of  the  court  ap- 
pointing the  receiver:"  30  Am.  L.  Rev.  161.  And  in 
Quincy  Railroad  Company  v.  Humphreys,  145  U.  S.  82, 
the  court,  speaking  of  the  Wabash  receivers,  said: 
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^'They  were  ministerial  officers  appointed  by  the  court 
of  chancery  to  take  possession  of  and  preserve,  pendente 
likf  the  fund  or  property  in  litigation;  mere  custodi- 
ans, coming  within  the  rules  stated  in  Union  National 
Bank  v.  Bank  of  Kansas  City,  136  U.  S.  223,  236, 
where  this  court  said:  <A  receiver  derives  his  author- 
ity from  the  act  of  the  court  appointing  him,  and  not 
from  the  act  of  the  parties  at  whose  suggestion  or  by 
whose  consent  he  is  appointed;  and  the  utmost  effect 
of  his  appointment  is  to  put  the  property  from  that 
time  into  his  custody  as  an  officer  of  the  court,  for  the 
benefit  of  the  party  ultimately  proved  to  be  entitled, 
but  not  to  change  the  title,  or  even  the  right  of  pos- 
session in  the  property.'  " 

So,  also,  in  the  case  of  New  York  &  Pennsylvania 
R.  R.  Company  v.  New  York  &  Erie  R.  R.  Company,  58 
Fed.  268,  it  is  said:  "Receivers  are  but  officers  and 
agents  of  the  court.  While  necessarily  much  is  com. 
mitted  to  their  judgment  and  discretion,  yet  their 
power  depends  upon  the  decrees  and  directions  of  the 
courts  appointing  them.  Receiverships  of  railroad 
properties  are  in  a  large  part  peculiar  appointments. 
BaUroads,  as  public  carriers,  are  charged  with  great 
public  duties,  and  the  public  are  interested  that  their 
operation  shall  be  continuous.  Creditors  are  likewise 
interested  that  there  shall  be  no  cessasion  in  their 
maintenance  as  going  concerns,  because  their  value  as 
property  depends  upon  the  active  use  of  the  line." 
These  considerations  have  developed  the  present  well 
settled  proposition  that  such  receivers  are  the  mere 
custodians  of  the  property,  and  hold  for  and  as  mere 
agents  of  the  court.    Speaking  of  the  character  of  such 
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trustees,  and  the  effect  of  such  holding  upon  the  in- 
terests procuring  the  appointment.  Chief  Justice 
Waitb  said:  "The  possession  taken  by  the  receiver  is 
only  that  of  the  court,  whose  officer  he  is,  and  adds 
nothing  to  the  previously  existing  title  of  the  mort- 
gagees. He  holds,  pending  the  litigation,  for  the  ben* 
efit  of  whomsoever  in  the  end  it  shall  be  found  to 
concern,  and  in  the  meantime  the  court  proceeds  to 
determine  the  rights  of  the  parties  upon  the  same 
principles  it  would  if  no  change  of  possession  had 
taken  pliace:  Fosdick  v.  Schall,  99  U.  S.  251;  Quincy 
R,  R.  Company  v.  Humphreys^  145  U.  S.  82.  A  re- 
ceiver represents  no  particular  interest  or  class  of  in- 
terests. He  holds  for  the  benefit  of  all  who  may  ulti- 
mately show  an  interest  in  the  property.  He  stands 
no  more  for  the  creditor  than  the  owner.  They  are 
not  assignees,  and  the  principles  of  common  law  ap- 
plicable to  assignees  do  not  define  or  determine  the 
character  of  a  receiver's  possession,  or  its  effects  upon 
the  rights  of  those  interested  in  the  property  in  their 
possession.  Receivers  ought  not  to  be  appointed  to 
represent  the  peculiar  interests  of  one  class."  To  the 
same  effect,  see  TeoMis  Railway  Company  v.  Rtbsty  17 
Fed.  275;  Central  Trust  Company  v.  Wabash  R.  R. 
Company,  23  Fed.  863;  Ames  v.  Union  Pacific  Railroad 
Company,  60  Fed.  966;  and  Union  Trust  Company  v. 
Illinois  Midland  R.  R.  Company,  177  U.  S.  455. 

A  railroad  receiver  is  therefore  more  than  a  mere 
custodian  of  the  property,  like  a  sheriff  holding  under 
a  writ  of  attachment  or  execution.  He  is,  in  effect,  the 
hand  of  the  court  which  holds  the  property  while  it 
operates  the  road  pending  the  litigation  for  the  benefit 
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of  the  general  public,  as  well  as  the  creditors  of  the 
insolvent  corporation.  It  is  for  this  reason  that  the 
expenses  of  the  receivership  are  chargeable  as  a  lien 
upon  the  property  superior  to  all  other  liens.  The 
plaintiff,  at  whose  instance  the  receiver  is  appointed, 
thereby  consents  to  the  absolute  control  and  manage- 
ment of  the  mortgaged  property  by  the  court  and  its 
agents  and  to  the  priority  of  claims  for  the  expenses 
incurred  in  its  operation  and  management;  but  it  is 
not  perceived  upon  what  ground  it  can  be  claimed 
that,  because  the  expenses  of  the  receivership  are  al- 
lowed without  any  fault  of  his  to  exceed  the  value  of 
the  mortgaged  property,  thus  entirely  destroying  his 
security,  he  must,  in  addition  to  the  loss  of  his  debt, 
be  compelled  to  make  good  the  deficit,  unless  the  or- 
der of  appointment  was  made  upon  that  condition. 
He  has  no  control  over  the  acts  of  the  receiver,  and  if, 
without  his  consent,  he  is  to  be  held  responsible  there- 
for, be  is  liable  to  absolute  bankruptcy  and  ruin.  Such 
a  rule  would  render  the  plaintiff's  position  so  uncer- 
tain and  precarious  as  practically  to  preclude  him 
from  any  protection  whatever  through  the  appoint- 
ment of  a  receiver  pending  the  foreclosure  suit.  But 
the  inquiry  is  made,  *^  shall  not  a  railroad  mortgagee 
who  applies  for  and  obtains  the  appointment  of  a  re- 
ceiver, with  authority  to  operate  the  road,  be  held  re- 
sponsible for  the  liabilities  incurred  by  such  officer 
when  they  cannot  be  made  out  of  the  property  itself?" 
We  think  not,  unless  such  responsibility  was  imposed 
^  a  condition  to  the  appointment  or  the  continuance 
of  the  receiver  in  office.  The  appointment  of  a  re- 
ceiver in  a  suit  to  foreclose  a  railroad  mortgage  is  not 


248  Loan  Co.  v.  Or.  Pac.  R.  B.  Co.         [SI  Or. 

a  matter  of  strict  right,  but  rests  in  the  sound  judicial 
discretion  of  the  court;  and  it  may,  as  a  condition  to 
issuing  the  necessary  order,  impose  such  terms  as 
may,  under  the  circumstances  of  the  particular  case, 
appear  to  be  reasonable,  and,  if  not  acceded  to,  may 
refuse  to  make  the  order:  30  Am.  L.  Rev.  161;  Fosdiek 
V.  Schall,  99  U.  S.  235. 

If,  therefore,  upon  an  application  for  the  appoint- 
ment of  a  railroad  receiver,  it  appears  probable  that 
the  income  and  corpus  will  prove  insufficient  to  pay 
the  expenses  and  liabilities  thereof,  we  have  no  doubt 
that  the  court  may  require  of  the  plaintiff,  as  a  condi- 
tion to  such  appointment,  a  guaranty  of  the  payment 
of  the  expenses  of  such  officer.  And  if,  at  any  time 
after  the  appointment  has  been  made,  it  becomes  ap- 
parent to  the  court  that  it  will  be  unable  to  pay  and 
discharge  the  present  or  future  liabilities  incurred  by 
its  executive  officer  and  manager,  it  should  refuse  to 
continue  the  operation  of  the  road  under  the  receiver, 
unless  its  expenses  are  guaranteed.  No  court  is  bound 
or  ought  to  engage  or  continue  in  the  operation  of  a 
railroad  or  any  other  enterprise  without  the  ability  to 
promptly  discharge  its  obligations,  and,  unless  it  can 
do  so,  it  should  keep  out  or  immediately  go  out  of  the 
business.  But,  unless  such  terms  are  imposed  as  a 
condition  of  the  appointment  or  continuation  in  office 
of  the  receiver,  his  employees  must  look  to  the  prop- 
erty in  the  custody  of  the  court  and  its  income  for 
their  compensation.  They  have  no  claim  whatever  on 
any  of  the  parties  to  the  litigation.  They  are  the 
employees  and  servants  of  the  court,  and  not  of  the 
parties.     Their  wages  are  in  no  sense  costs  of  the  liti- 
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gation;  and,  although  incurred  during  the  progress  of 
the  suit,  they  are  not  incurred  in  the  suit.  They  are 
neither  expenses  of  the  plaintiff,  nor  of  the  defendant, 
and  are  not  fees  or  costs  which  can  be  charged  against 
the  successful  party  to  the  litigation,  as  is  sought  to 
be  done  in  this  case.  It  follows  that  the  order  ap- 
pealed from  must  be  affirmed,  and  it  is  so  ordered. 


[  Deddad  at  PnrDLSTOir  July  Si,  1897.] 

GOLDSMITH  v.  BAKER  CITY. 

(49PM.97&) 

Charactsb  of  Citt  WABBAim.— Ordinary  city  warranta  are  only  prima 
facie  evidence  of  municipal  indebtedness,  and  do  not  constitute  a  final 
abjudication  against  the  city  of  the  claims  whlcti  they  represent 

AcTiOH  AoAnrer  Citt— Wakbavt—Mavdakus.— The  holder  of  an  unpaid 
city  warrant  is  not  restricted  to  his  remedy  by  mandamus,  but  may 
maintain  an  action  at  law  and  reduce  his  claim  to  Judgment,  although, 
under  section  852,  Hill's  Ann.  Laws,  no  execution  can  be  issued 
thereon. 

From  Baker:  Robert  Eakin,  Judge. 

This  is  an  action  by  Barney  Goldsmith  against 
Baker  City  to  recover  the  sum  of  $2,403.26  alleged  to 
be  due  upon  certain  city  warrants  issued  to  various 
persons  and  assigned  to  plaintiff.  The  complaint  con- 
tains fifty-three  separate  causes  of  action,  and,  the 
averments  of  each  being  i^ubstantially  the  same,  ex- 
cept as  to  the  date,  name,  and  amount,  it  will  be  suf- 
ficient for  the  purpose  of  the  question  involved  to  set 
out  the  allegations  of  the  first  cause  of  action,  which 
are  as  follows:  "The  defendant  is  and  at  all  times 
herein  mentioned  was  a  municipal  corporation,  incor- 
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poratedy  organized  and  existing  under  and  pursuant 
to  the  laws  of  the  State  of  Oregon;  that  on  October 
1)  1890,  defendant  executed  and  delivered  to  one  Liene 
Small  its  certain  warrant  in  words  and  figures  follow* 
ing,  to  wit: — 

'Class  B.  Baker  City,  October  Ist,  1890.     No.  75 

To  the  Treasurer  of  Baker  City,  Oregon:  $1.25 

Pay  to  Lene  Small,  or  bearer,  one  and  25-100  dol- 
lars, for  5  drills  to  Sept,  20.  Fire;  and  charge  to  the 
general  fund.     By  order  of  the  common  council. 

S.  B.  McCoRD,  Wm.  H.  Packwood,  Sr., 

Mayor.  Auditor  and  Clerk.* 

That  on  February  2,  1891,  said  warrant  was  duly 
presented  to  the  treasurer  of  defendant,  and  payraent 
thereof  then  demanded;  that  payment  was  then  re- 
fused and  said  refusal  was  indorsed  in  words  and  fig- 
ures following,  to  wit:  'Presented  Feb.  2nd,  1891. 
No  funds;  this  warrant  draws  interest  from  this  date 
at  8  per  cent,  per  annum.  Page  82.  Vol. — .  B.  F. 
Murphy,  City  Treasurer';  that  prior  to  the  bringing 
of  this  action  said  Small  sold  said  warrant,  and  for  a 
valuable  consideration  assigned  all  his  interest  therein 
to  plaintiff;  that  no  part  of  said  warrant,  principal 
or  interest,  has  been  paid."  The  court  below  sus- 
tained a  demurrer  to  the  complaint  on  the  ground 
that  an  action  at  law  cannot  be  maintained  on  the 
warrants  in  suit,  but  that  the  remedy  is  by  mandamus, 
and  plaintiff  appeals. 

Rbversbd. 
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For  appellant  there  was  a  brief  over  the  names  of 
WaUer  S.  Perry  and  Milton  W.  Smithy  with  an  oral  ar- 
gument by  Mr.  Perry. 

For  respondent  there  was  a  brief  over  the  name  of 
King  &  Saxion,  with  an  oral  argument  by  Mr.  Will  R. 
King. 

Mr.  Justicb  Bban,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

By  section  352  of  Hill's  Ann.  Laws  it  is  provided, 
in  eSecty  that  no  execution  shall  issue  on  a  judgment 
recovered  against  a  public  corporation  of  the  state, 
but  that  upon  the  presentation  of  a  certified  transcript 
of  the  docket,  and  memorandum  of  the  satisfaction 
thereof,  the  proper  oflBcer  of  the  corporation  shall 
draw  an  order  on  its  treasurer  for  the  amount  6f  the 
judgment  in  favor  of  the  person  for  whom  the  same 
was  given,  and  which  order  shall  thereafter  be  pre- 
sented for  payment  and  paid  with  like  effect  and  in 
like  manner  as  other  orders  uj)on  the  treasury  of  the 
corporation.  In  view  of  this  provision  of  the  statute, 
the  defendant  contends  that  the  only  remedy  on  a  city 
warrant  is  by  mandamus,  because  all  the  plaintiff  could 
obtain  on  a  judgment  in  his  favor  in  an  action  at  law 
Would  be  another  warrant  issued  in  the  manner  pro- 
vided by  the  statute,  and  he  would  therefore  be  in 
^0  better  position  than  before.  But,  although  no  ex- 
ecution can  issue  on  a  judgment  recovered  against  a 
niunicipal  corporation,  it  does  not  follow  that  the 
liolder  of  a  city  warrant  like  those  in  suit  should  be 
denied  the  right  to  sue  the  municipality  thereon,  and 
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reduce  his  claim  to  a  judgment.  These  warrants  are 
but  evidence  of  indebtedness,  and  constitute  no  final 
adjudication,  as  against  the  city,  of  the  claims  which 
they  represent.  They  afford  prima  facie  evidence  that 
the  city  is  legally  indebted  to  the  holder  thereof,  but 
do  not  conclude  it  on  that  point.  They  are,  in  legal 
effect,  nothing  more  than  nonnegotiable  promissory 
notes  of  the  city,  open  to  all  defenses  in  the  hands  of 
bona  fide  holders  available  as  between  the  original 
parties:  Clark  v.  City  of  Des  Moines^  19  Iowa,  199  (87 
Am.  Dec.  423);  Wall  v.  Monroe  County j  103  U.  S.  77. 
As  said  by  Mr.  Justice  Fibld  in  the  case  last  referred 
to:  ''There  has  been  a  great  number  of  decisions  in 
the  courts  of  the  several  states  upon  instruments  of 
this  kind,  and  there  is  little  diversity  of  opinion  re- 
specting their  character.  All  the  courts  agree  that  the 
instruments  are  mere  prima  facie,  and  not  conclusive, 
evidence  of  the  validity  of  the  allowed  claims  against 
the  county  by  which  they  were  issued.  The  county 
is  not  estopped  from  questioning  the  validity  of  the 
claims,  and  when  this  is  conceded  the  instruments 
conclude  nothing  as  to  other  demands  between  the 
parties."  And  to  the  same  effect  are  1  Dillon  on 
Municipal  Corporations,  §  487;  1  Daniel  on  Negoti- 
able Instruments,  §  427;  1  Randolph  on  Commercial 
Paper,  §  337.  This  being  so,  it  would  be  competent 
for  the  defendant  to  urge  their  invalidity  as  a  ground 
for  refusing  to  pay  the  warrants  in  question;  and,  as 
an  action  at  law  is  the  simplest  and  most  efficient  way 
of  determining  that  question,  no  good  reason  can  be 
suggested  why  the  plaintiff  may  not  resort  to  it,  and 
reduce  his  demands  to  judgment,  if  he  is  able  to  do  so, 
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and  thufi  conclude  defendant's  liability  thereon.  The 
question  as  to  what  benefit  he  may  derive  from  a  judg- 
ment in  his  favor,  or  how  he  will  proceed  to  enforce 
its  payment,  can  cut  no  figure  at  this  time.  The  right 
of  action  in  the  plaintiff,  and  the  liability  of  defendant 
to  suit,  exist;  and  the  courts  cannot  shut  their  doors 
against  the  plaintiff  because  he  may  have  to  resort  to 
a  proceeding  by  mandamus,  in  lieu  of  an  execution,  to 
enforce  the  payment  of  any  judgment  which  he  may 
recover. 

As  said  by  Mr.  Justice  Colb  in  disposing  of  a  sim- 
ilar objection  in  Terry  v.  City  of  Milwaukee^  15  Wis. 
545:  **  It  may  be  said  that  a  party  obtaining  judgment 
against  the  city  on  one  of  these  school  orders  will  be 
in  no  better  condition  than  before,  but  will  have  to 
resort  to  a  mandamus  to  compel  the  city  authorities 
to  levy  and  collect  a  tax  to  discharge  it.  This  may  all 
be  true,  but  it  still  affords  no  satisfactory  reason  why 
he  should  be  deprived  of  his  action  upon  the  orders. 
The  remedy  may  not  advance  him  much  towards  real- 
izing his  money,  but  the  counts  cannot  shut  their 
doors  against  him  on  that  ground.  If  they  are  just 
and  legitimate  claims  against  the  city,  he  is  entitled 
to  his  remedy,  although  that  remedy  may  not  be  very 
effectual  for  the  purpose  for  which  it  is  invoked." 
And  in  City  of  Connersville  v.  Connersville  Hydraulic 
Company f  86  Ind.  184,  where  the  question  was  squarely 
presented  as  to  whether  a  city  should  be  sued  upon  a 
warrant  drawn  upon  the  treasurer  by  the  proper  offi- 
cers, or  whether  the  holder  of  the  warrant  must  pro- 
ceed by  mandate,  the  court,  speaking  through  Mr. 
Justice  Elliott,  says:  *•  There  can  be  no  doubt  as  to 
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the  right  of  the  holder  of  a  corporation  order  or  war- 
rant to  maintain  an  ordinary  civil  action  upon  it,  nor 
can  there  be  any  doubt  that  he  is  not  bound  to  resort 
to  the  extraordinary  remedy  of  mandate.  It  is  well 
settled  that  ordinary  actions  may  be  maintained 
against  municipal  corporations  upon  their  contracts 
as  well  as  for  their  torts.  Demands  against  a  munici- 
pal corporation  may  be  reduced  to  judgment  in  like 
manner  as  similar  demands  against  natural  persons, 
and,  where  any  ordinary  civil  action  will  attain  ibis 
end,  it  is  never  necessary  to  resort  to  the  extraordi- 
nary remedy  of  mandate.  It  is  true  that  the  pub- 
lic property  cannot  be  seized  upon  execution,  but  this 
does  not  affect  the  right  to  sue  and  obtain  judgment. 
It  is  one  thing  to  obtain  a  judgment,  and  another 
thing  to  enforce  its  collection."  This  same  rule  is 
recognized,  either  directly  or  indirectly,  in  the  follow- 
ing cases:  Travelers'  Insurance  Company  v.  City  of  Den- 
ver, 11.  Colo.  434  (18  Pac.  556);  Clark  v.  City  of  Des 
Moines,  19  Iowa  199  (87  Am.  Dec.  423);  International 
Bank  V.  Franklin  County y  65  Mo.  105  (27  Am.  Rep. 
267);  Mills  County  National  Bank  v.  Mills  County ,  67 
Iowa,  697  (25  N.  W.  884);  Knapp  v.  Mayor  of  Hohoheny 
38  N.  J.  Law,  871;  Simmons  v.  Davis,  18  R.  I.  46  (25 
Atl.  691).  The  doctrine  prevails  generally  in  this 
country  that  a  judgment  against  a  public  corporation 
cannot  be  enforced  by  an  ordinary  execution,  but, 
notwithstanding  this  fact,  the  conflict  in  the  adjudged 
cases  is  not  whether  the  holder  of  a  city  warrant  may 
maintain  an  action  thereon,  but  whether  he  must  not 
do  so,  and  reduce  his  claim  to  a  judgment,  before  he 
is  entitled  to  the  extraordinary  remedy  of  mandamus. 
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In  the  courts  of  the  United  States  a  judgment  at  law 
is  necessary  to  support  such  writ  (Davenport  v.  Dodge 
County,  105  U.  S.  237),  and  the  same  rule  prevails  in 
many  of  the  states,  while  in  others  resort  may  be  had 
to  mandamus  in  the  first  instance.  But,  so  far  as  we 
have  been  able  to  ascertain,  the  case  of  CUmd  v.  Town 
of  Sumasy  9  Wash.  399  (37  Pac.  305),  stands  alone  in 
holding  that  the  remedy  on  an  ordinary  city  warrant  is 
exclusively  by  mandamus,  an^  that  no  action  thereon 
can  be  maintained.  And  we  are  not  sufficiently  im- 
pressed with  the  soundness  of  the  reasoning  of  the 
court  in  that  case  to  follow  it  in  opposition  to  the  great 
weight  of  authority.  The  case  of  State  v.  Dodge  County , 
10  Neb.  20  (4  N.  W.  370),  would  seem,  at  first  glance,  to 
announce  the  same  doctrine  as  Chud  v.  Town  of 
Sumas;  but  this  decision  was  predicated  on  the  pro- 
visions of  the  statute  authorizing  the  creation  of  the 
liability  in  suit,  and  therefore  cannot  be  v/ell  regarded 
as  in  point  in  this  discussion.  It  follows  from  these 
views  that  the  court  below  was  in  error  in  sustaining 
the  demurrer  to  the  complaint,  and  the  judgment 
must  be  reversed,  and  the  cause  remanded  for  such 
farther  proceedings  as  may  be  proper,  not  inconsist- 
ent with  this  opinion. 

Rbveksbd. 
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[Deelded  at  Psn^LXtoir  July  n,  Uf7.) 

TALBOT  V.  GARRETSON. 

(4»Pt«.978.) 

1.  Amkkbmsiit  of  Plbadikob— Nbw  Oaubb  of  Action. — It  ia  within  tke 

power  of  the  court,  under  section  101,  Hill's  Ann.  Laws,  to  allow  a 
party  to  file  before  trial  an  amended  pleading  containing  a  new  canae 
of  action  or  defense  material  to  the  subject  matter  of  the  controversy 
then  before  the  court;  although  the  original  cause  cannot  be  aban- 
doned, and  an  entirely  different  one  substituted:  FbiU  y.  Standard 
Insurance  Company^  26  Or.  449,  distinguished. 

2.  Restobiko  Mobtoaob  Liek— EQUiTT.^Before  a  court  of  equity  can  re- 

store the  lien  of  a  mortgage  canceled  by  mistake  it  must  appear  thai 
at  the  time  of  such  release  the  mortgagee  did  not  know  of  Uie  inter- 
yening  lien  over  which  he  desires  to  obtain  priority. 

8.  GoKSTiTunoNAL  Law.— Entbt  of  Default  Judgmeht  bt  Clebk. — Sec- 
tion 249,  Hiirs  Ann.  Laws,  which  authorices  the  derk,  on  application 
of  plaintiff,  where  no  answer  is  filed,  to  enter  the  defitult  of  defendant, 
and  enter  judgment  against  him  for  the  amount  specified  in  the  sum- 
mons, is  not  unconstitutional  as  attempting  to  confer  Judicial  power 
on  the  clerk :  Crawford  t.  Beard,  12  Or.  447,  approved  and  followed. 

From  Umatilla:   Stephen  A.  Lowell,  Judge. 

This  case  was  commenced  on  August  27,  1896,  by 
H.  C.  Talbot  to  enjoin  the  sale  of  certain  land  belong- 
ing to  the  plaintiff  under  an  execution  issued  on  a 
judgment  against  his  grantor,  J.  L.  Craft,  and  in  favor 
of  defendants  Garretson,  Woodruff,  Pratt  &  Company, 
for  the  sum  of  $4,000,  rendered  on  April  1,  1896,  on 
the  ground  that  the  judgment  was  entered  without 
jurisdiction,  and  is  absolutely  void.  The  original 
complaint  alleged  title  in  plaintiff,  the  issuance  of  the 
execution  on  defendants'  judgment,  the  levy  thereof 
and  the  advertisement  of  the  land  for  sale,  the  inval- 
idity of  the  judgment,  and  prays  for  an  injunction. 
After  the  issues  had  been  made  up,  but  before  the 
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trial,  the  plaintiff,  by  leave  of  the  court,  filed  an 
amended  complaint  which  contained  substantially  the 
same  averments  as  the  original,  and,  in  addition,  al- 
leged that  at  the  time  the  plaintiff  purchased  the  land 
in  question,  his  father  was  the  owner  of  two  certain 
mortgages  thereon,  which  were  prior  in  time  and  su- 
perior in  right  to  the  lien  of  defendants'  judgment, 
and  which  were  duly  assigned  and  transferred  to  him, 
and  subsequently  cancelled  and  released;  that  such  re- 
leases were  made  and  executed  by  mistake,  and  were 
not  intended  to  release  or  cancel  the  lien  of  the  mort- 
gages upon  the  premises,  but  for  the  sole  and  only  pur- 
pose of  conveying  and  giving  to  the  plaintiff  the  right, 
interest,  and  title  of  his  father  therein.  The  com- 
plaint, as  amended,  prayed  for  a  decree  enjoining  the 
threatened  sale  under  execution,  as  in  the  original 
complaint,  but,  if  that  could  not  be  done,  that  the 
mortgages  be  restored  and  the  cancellation  thereof  an- 
nulled. The  defendants  moved  to  strike  the  amended 
complaint  from  the  files  on  the  ground  that  it  set  up 
a  new  and  distinct  cause  of  suit  from  that  alleged  in 
the  original  complaint,  and,  this  motion  being  over- 
ruled, they  moved  to  strike  out  all  the  allegations 
thereof  in  reference  to  the  mortgages  and  their  can- 
cellation, on  the  ground  that  the  facts  thus  stated 
were  immaterial,  and  constituted  no  part  of  a  cause  of 
suit  against  the  defendants.  This  motion  was  like- 
wise overruled,  and,  upon  issues  being  subsequently 
joined  by  answer  and  reply,  the  case  was  tried,  and  a 
decree  rendered  in  favor  of  plaintiff,  restoring  the 
mortgages  as  liens  upon  the  premises  in  question  su- 
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perior  in  right  to  the  lien  of  the  defendants'  jadg- 
menty  and  from  this  decree  defendants  appeal. 

Bbvsbsbd. 

For  appellants  there  was  an  oral  argument  by  Mr. 
John  J.  Balleray,  with  a  brief  over  the  naaie  of  BaU 
leray  &  Butler,  to  this  effect: 

The  amended  complaint  entirely  changed  the  issues 
in  the  case  and  substitnted  a  different  cause  of  suit| 
and  one  that  was  not  even  squinted  at  in  the  origiHaL 
The  court  had  no  right,  as  a  matter  of  law,  to  allow 
such  an  amendment,  and  the  motion  to  strike  out 
should  have  been  allowed:  Sears  v.  Missouri  Mortgage 
Loan  Company,  56  Mo.  App.  122;  Heman  v.  Olann 
(Mo.),  31  S.  W.  589;  Union  Pacific  Railway  Company  v. 
Wyler,  158  U.  S.  285  (15  Sup.  Ct.  877);  Fosie  v.  Standi 
ard  Life  Insurance  Company,  26  Or.  449  (38  Pac,  617); 
Bicker  v.  Curtis,  30  N.  Y.  Sup.  940;  Zboynski  v.  Brooke 
lyn  City  Railroad  Company,  30  N.  Y.  Sup.  540;  Rossel 
v.  Rosenberg,  30  N.  Y.  Sup.  812;  Pomeroy  on  Remedies 
and  Remedial  Rights,  §§  435,  595,  596;  Blaloch  v. 
Eqwitable  Life  Assurance  Society,  73  Fed.  655;  Flanders 
V.  Cobb,  88  Maine,  488  (34  Atl.  277);  Smith  y.  Smith, 
38  N.  Y.  Sup.  551;  Shaf reman  v.  Jacobs,  36  N.  Y.  Sup. 
428;  Lawry  v.  Lawry,  34  Atl.  273;  Cfould  v.  Gleasony  10 
Wash.  477;  Waggy  v.  Scott,  29  Or.  386  (45  Pac.  774). 

Another  matter  is  that  there  is  no  allegation  and 
no  evidence  to  show  that  D.  Talbot  did  not  know  all 
about  this  judgment  when  he  satisfied  the  mortgages. 
All  the  cases  whicli  hold  that  a  cancelled  mortgage 
may   be   restored    under   certain    circumstances    and 
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made  prior  to  subsequent  liens  are  cases  where  the 
cancellation  was  made  without  knowledge  or  notice  of 
such  existing  liens:  Hanlon  v.  Daugherty^  109  Ind.  87 
(9  N.  E.  782);  Barnes  v.  Mott,  64  N.  Y.  398  (21  Am. 
Rep.  625);  WaUon  v.  Dundee  Mortgage  Company^  12  Or. 
474  (8  Pac.  548);  Pearce  v.  Buell,  22  Or.  38;  Kern  v. 
Holding,  27  Or.  205  (50  Am.  St.  Rep.  710). 

For  respondent  there  was  an  oral  argument  by  Mr. 
A,  D.  Stillman,  with  a  brief  over  the  names  of  /.  W. 
Brooks,  and  Stillman  &  Pierce,  to  this  effect: 

Amendments  are  allowed  in  furtherance  of  justice, 
and  are  allowed  or  refused  in  the  discretion  of  the 
trial  court;  and  the  supreme  court  will  not  interfere 
unless  in  a  plain  case  of  abuse  of  discretion:  Hexter  v. 
Schneider,  14  Of.  184;  Hodges  v.  Tennessee  Fire  Insur- 
ance Company,  8  N.  Y.  416;  Smith  v.  Billett,  15  Cal.  26; 
Bowles  V.  Doble,  11  Or.  474,  p.  481;  Pierson  v.  McCahill, 
22  Cal.  128;  Morriso7i,  v.  Lovejoy,  6  Minn.  224;  State  v. 
Mayor,  18  Iowa,  389;  Branson  v.  Oregon  Railway  Com- 
pany, 11  Or.  160;  Swift  v.  Mulkey,  14  Or.  59,  p.  63. 

The  amendment  in  this  case  was  plainly  in  further- 
ance of  justice,  and  fairly  allowed  by  the  circuit  judge 
in  the  exercise  of  a  sound  judicial  discretion.  It  was 
such  an  amendment  as  is  contemplated  by  the  statute, 
and  in  no  way  changed  the  cause  of  suit,  or  misled  or 
prejudiced  the  defendants:  Henderson  v.  Morris,  5  Or. 
25;  Pierson  v.  McCahill,  22  Cal.  128,  p.  132;  Stringer  v. 
Davis,  30  Cal.  318;  Smith  v.  Yreka  Water  Company, 
14  Cal.  201. 

The  role  is  well  settled  that  a  mortgage  upon  real 
property  for  the  purchase  price  (as  this  was)  has  pri- 
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ority  over  prior  judgment  liens,  and  if  the  deed  and 
mortgage  are  delivered  at  the  same  time,  it  does  not 
matter  if  they  were  in  fact,  signed  on  different  days: 
Kern  v.  Hotaling,  27  Or.  205  (50  Am.  St.  Rep.  710); 
Dusenherry  v.  Hurlburt,  59  N.  Y.  541;  Lafayette  v.  Erb, 
8  Atl.  62;  Roane  v.  Baker,  11  N.  E.  246;  Maybury  v. 
Brien,  15  Pet.  21;  Jones  on  Mortgages,  §§  464,  366. 

The  plaintiff  held  the  fee,  and  the  assignment  to 
him  of  the  mortgages  did  not  operate  as  a  merger. 
The  rule  is  well  settled  that  where  the  fee  is  ac- 
quired  by  the  mortgagee,  merger  will  not  take  place 
where  it  is  to  his  interest  that  it  should  not  do  so: 
Jones  on  Mortgages,  §  869;  Watson  v.  Dundee  Mortgage 
Company,  12  Or.  476;  Woodward  v.  Davis,  53  Iowa,  696; 
Pomeroy's  Equity  Jurisprudence,  §  791,  and  notes; 
Westheimer  v.  Thompson  (Idaho),  32  Pac.  205. 

The  plaintiff  being  the  owner  of  the  mortgage,  his 
father  (the  original  mortgagee),  at  plaintiff's  request 
released  both  mortgages.  This  was  done  in  ignorance 
of  the  existence  of  defendant's  judgment,  and  cer- 
tainly not  with  the  intention  of  creating  in  the  defend- 
ant a  superior  right  in  the  premises. 

The  rule  is  firmly  fixed  that  a  mortgage  discharged 
of  record  will  be  reinstated  when  it  has  been  released 
of  record  by  one  who  bought  the  premises  subject  to 
the  mortgage,  and  in  ignorance  of  a  judgment  lien  in- 
ferior in  right  to  the  mortgage,  and  having  caused  it 
to  be  satisfied  under  circumstances  authorizing  an  in- 
ference of  a  mistake  of  fact,  equity  will  presume  such 
mistake,  and  give  him  relief  by  reinstating  the  mort- 
gage. If,  under  such  circumstances,  he  has  paid  the 
mortgage,  equity  will   give   him  the   benefit"  of    the 
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equitable  right  of  subrogation:  Pearee  v.  BueU,  22  Or. 
29;  Kern  v.  HoiaKng,  27  Or.  205  (50  Am.  St.  Rep.  710); 
Jones  on  Mortgages,  §  876,  p.  732;  Barnes  v.  Mott^  64 
N.  Y.  397;  Young  v.  Morgan^  89  111.  199;  Stimsan  v. 
Pea^ey  53  Iowa,  572;  Bruce  v.  Nelson,  35  Iowa,  157; 
Geih  V.  Reynolds^  35  Minn.  331  (28  N.  W.  929);  French 
Y.  De  Bow,  38  Mich.  709;  Cobb  v.  Dyer,  69  Me.  494; 
Hutchinson  v.  Swartsweller,  31  N.  J.  Eq.  205;  West's 
Appeal,  88  Pa.  St.  341;  Jones  on  Mortgages,  g§  966, 971. 

Mr.  Justicb  Bran,  after  making  the  foregoing 
statement,  delivered  the  opinion  of  the  court. 

1.  The  defendants  contend,  at  the  outset,  that  the 
court  had  no  right,  as  a  matter  of  law,  to  alkv  the 
amended  complaint  to  be  filed,  because  it  purposed  to 
add  a  new  and  distinct  cause  of  suit  not  embraced  in 
the  original  complaint  The  statute  (Hill's  Ann.  Laws, 
§  101)  provides  that:  "The  court  may,  at  any  time  be- 
fore trial,  in  the  furtherance  of  justice,  and  upon  such 
terms  as  may  be  proper,  allow  any  pleading  or  pro- 
ceeding to  be  amended  by  adding  the  name  of  a  party; 
or  other  allegation  material  to  the  cause,  and,  in  like 
manner  and  for  like  reasons,  it  may,  at  any  time  be- 
fore the  cause  is  submitted,  allow  such  pleading  or 
proceeding  to  be  amended  by  striking  out  the  name  of 
any  party  or  by  correcting  a  mistake  in  the  name  of 
any  party  or  a  mistake  in  any  other  respect  or  when 
the  amendment  does  not  substantially  change  the 
cause  of  action  or  defense  by  conforming  the  pleading 
or  proceeding  to  the  facts  proved."  The  construction 
of  this  section  has  been  much  discussed,  and,  while  it 
must  be  regarded  as  settled  that  a  new  cause  of  action 
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cannot  be  inserted  by  way  of  amendment  on  the  trial 
(Foate  V.  Standard  Insurance  Company^  26  Or.  449,  38 
Pac.  617),  the  question  as  to  whether  it  may  be  done 
before  trial  has  never  been  decided  here,  and  the  de- 
cisions elsewhere  are  conflicting.  By  one  class  of 
cases — of  which  Board  of  Supervisors  v.  Decker ^  34  Wis. 
378,  is  an  example — it  is  held  that  a  party  cannot, 
under  the  form  of  an  amendment  before  trial,  change 
the  scope  of  his  action,  or  insert  a  new  cause  of  action. 
But  it  is  believed  that  this  view  is  not  in  harmony 
with  the  great  weight  of  authority,  or  the  reason  and 
spirit  of  the  statute.  In  New  York,  under  a  statute 
practically  the  same  as  ours,  the  courts,  after  apparent 
vacillation,  finally  established  the  rule  that  an  amend- 
ment before  trial,  setting  up  a  new  cause  of  action  or 
suit,  is  permissible  if  in  furtherance  of  justice,  but 
that  the  power  to  grant  amendments  upon  the  trialis 
restricted  to  such  amendments  as  do  not  change  sub- 
stantially the  cause  of  action  or  defense:  1  Rumsey's 
Practice,  284;  Brown  v.  Leigh,  49  N.  Y.  78;  Hatch  v. 
Central  Bank,  78  N.  Y.  487;  Freeman  v.  Grant,  132  N. 
Y.  22  (30  N.  E.  247). 

In  Brown  v.  Leigh,  49  N.  Y.  78,  the  original  com- 
plaint was  to  compel  the  determination  of  conflicting 
claims  to  real  property,  but  under  a  statute  providing 
that  any  pleading  may  be  once  amended  by  the  party 
of  course  without  prejudice  to  proceedings  already 
had,  the  plaintiff  served  an  amended  complaint  which 
set  forth  a  cause  of  action  in  ejectment-  This  was 
stricken  out  on  motion,  upon  the  ground  that  it  em- 
braced a  new  and  different  cause  of  action  from  that 
set  forth  in  the  original  complaint.     From  this  order 
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an  appeal  was  taken,  and  Mr.  Justice  GROVBBy  after 
referring  to  the  fact  that  some  of  the  courts  of  the 
state  had  held  that  the  statute  only  gave  the  right  to 
amend  and  perfect  what  was  previously  set  out  in  an 
imperfect  manner,  and  that  others  had  held  that  a 
new  cause  of  action  or  defense  might  be  set  up,  says: 
<'  I  think  the  construction  adopted  in  the  former  cases 
too  strict,  and  subversive  of  the  true  meaning  of  the 
section  in  this  respect.  That  gives  a  party  power  to 
amend  any  pleading  once  without  imposing  any  re- 
striction upon  it.  The  term  'pleading'  includes  all 
the  pleadings  of  both  parties.  The  'complaint'  is  the 
statement  of  the  plaintiff's  cause  or  causes  of  action. 
It  is  this  statement  or  complaint  that  may  be  amended 
and  perfected  by  the  party  so  as  to  enable  him  to  pre- 
sent his  entire  case  upon  trial.  It  is  not  confined  to 
an  amendment  of  such  matter  as  has  been  defectively 
stated  in  the  original  complaint.  The  same  remarks 
apply  to  the  answer.  This  is  a  statement  of  the  de- 
fense and  of  any  counterclaim  or  claims.  It  is  this 
statement  that  may  be  amended  by  the  party  so  as  to 
enable  him  to  avail  himself  of  all  his  defenses  upon 
trial.  It  follows  that  new  causes  of  action  may  bo  in- 
cluded in  the  complaint,  and  those  in  the  original  left 
out,  and  new  defenses  or  counterclaims  embraced  in 
the  answer.  That  this  was  the  intention  of  the  legis- 
lature clearly  appears  from  the  last  clause  of  section 
173,  Code  Procedure  [which  is  similar  to  our  section 
101],  by  which  the  power  of  the  court  to  grant  amend- 
ments upon  the  trial  by  conforming  the  pleading  to 
the  facts  proved  is  restricted  to  such  amendments  as 
do  not  change  substantiallv  the  claim  or  defense.   The 
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insertion  of  the  restriction  shows  that  the  legislature, 
in  its  absence,  understood  that  sucli  change  might  be 
made  under  the  power  conferred.  There  is  no  such 
restriction  in  section  172,  nor  upon  the  general  power 
conferred  upon  the  court  to  allow  amendments  con- 
ferred by  section  173.  Were  the  power  to  amend 
upon  trial  unrestricted,  parties  might  be  compelled  to 
litigate  matters  of  which  they  had  no  notice,  and  for 
which  they  were  unprepared,  and  injustice  thereby 
done;  but  there  is  no  such  danger  where  the  amend- 
ment is  made  before  trial,  so  that  the  adverse  party 
may  come  fully  prepared  to  meet."  It  is  quite  true, 
this  decision  was  made  under  a  section  of  the  New 
York  statute  in  substance  the  same  as  section  99  of 
our  code,  but  it  was  no  more  liberal  as  to  the  charac- 
ter of  the  amendment  which  may  be  made  than  the 
first  clause  of  section  101,  now  under  consideration. 
The  only  difference  is  that  in  the  one  instance  the 
amendment  may  be  made  as  a  matter  of  course,  while 
in  the  other  it  can  only  be  done  by  leave  of  the  court, 
and  in  furtherance  of  justice;  and  therefore  the  rea- 
soning of  Judge  Grover  in  the  case  referred  to  is  just 
as  applicable  to  the  case  in  hand,  and  to  the  proper 
construction  of  the  first  clause  of  section  101,  as  it  is 
to  the  construction  of  the  section  of  the  New  York 
statute  which  he  was  then  considering.  The  section 
quoted  plainly  provides  for  two  classes  of  amend- 
ments, one  made  before  trial  and  the  other  after  the 
trial  has  begun,  and  before  the  final  submission  of  the 
case.  In  the  former,  no  limitation  is  placed  upon  the 
power  of  the  court  to  allow  an  amendment  except 
that  it  must  be  "in  furtherance  of  justice,"  and,  if  a 
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new  allegation  is  added,  it  must  be  one  *'  material  to 
the  cause  ";  while  in  the  latter  the  power  is  restricted 
to  sach  amendments  as  do  not  substantially  change 
the  cause  of  action  or  defense. 

It  follows,  we  think,  that  it  is  within  the  power  of 
the  trial  court  to  allow,  before  trial,  an  amended  com- 
plaint to  be  filed  containing  a  new  cause  of  action  or 
8uit  material  to  the  subject  matter  of  the  controversy 
then  before  the  court.  A  plaintiff  cannot,  of  course, 
abandon  his  original  cause  of  action  or  suit,  and  sub- 
stitute an  entirely  new  and  different  one,  because  in 
finch,  case  the  new  pleading  would  not  be  an  amend- 
^^JiXf  but  a  substitution  for  the  original.  But  so  long 
I  ^  tbe  amendment  is  germane  to  the  subject  matter  of 

I  the  <5ontroversy,  we  can  see  no  objection  to  the  court, 

iu  t;he  exercise  of  a  sound  discretion,  allowing  the 
pWdings  to  be  amended  in  furtherance  of  justice 
hy  inserting  new  and  additional  allegations  material 
to  such  controversy,  although  they  may,  in  effect,  con- 
stitute a  new  cause  of  action  or  defense.  That  this  is 
the  intention  of  the  statute  is,  it  seems  to  us,  made 
manifest  from  the  latter  clause  of  the  section  under 
consideration,  which  specially  restricts  the  amend- 
Qients  made  on  the  trial  to  such  as  do  not  substan- 
tially change  the  cause  of  action  or  defense.  This 
construction  is  in  harmony  with  the  rule  governing 
the  allowance  of  amendments,  which  has  in  view  the 
determination  of  the  actual  controversy  with  as  little 
expense  and  delay  as  possible.  "While  the  parties 
are  in  court,"  says  Chief  Justice  Strahan,  "they 
ought  to  be  permitted  to  shape  their  pleadings  in 
such  form  as  they  may  be  advised,  so  as  to  present 
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the  real  questions  at  issue  that  the  same  may  be  de- 
termined with  as  little  delay  and  expense  as  possible. 
Nothing  is  ever  gained  by  turning  a  party  out  of 
court,  or  compelling  him  to  take  a  nonsuit,  on  account 
of  some  defect  in  his  pleadings  not  discovered,  per- 
haps, until  during  the  progress  of  the  case,  when  an 
amendment  could  supply  the  defect,  and  the  action  or 
suit  be  brought  to  an  early  determination  ":  Baldock  v. 
Atwood,  21  Or.  73  (26  Pac.  1058).  As  illustrating  the 
power  of  the  court,  under  a  statute  similar  to  ours,  to 
allow  the  pleadings  to  be  amended,  the  case  of  Hatch 
V.  Central  Bank,  78  N.  Y.  487,  is  instructive.  In  that 
case  the  original  complaint  alleged,  in  substance,  that 
plaintiff  purchased  of  defendant  what  purported  to  be 
four  United  States  treasury  notes  for  $1,000,  which 
were  counterfeited.  Upon  issue  joined  the  plaintiff 
had  judgment  for  the  amount  paid  for  the  counterfeit 
notes,  with  interest;  but,  after  this  judgment  had 
been  paid  and  satisfied,  the  court  granted  a  motion 
that  it  be  opened,  and  the  satisfaction  thereof  can- 
celled, and  that  plaintiff  be  allowed  to  serve  an 
amended  complaint,  adding  a  count  setting  forth  the 
purchase  of  four  other  similar  counterfeited  notes^ 
which  it  was  claimed  was  omitted  from  the  original 
complaint  by  mistake,  on  condition  that  the  plaintiff 
refund  and  repay  the  amount  of  the  judgment  which 
had  been  paid,  and  upon  compliance  with  certain 
other  terms  and  conditions,  although  the  effect  of 
such  amendment  was  to  avoid  the  statute  of  limita- 
tions. The  order  allowing  this  amendment  was 
affirmed  on  appeal,  the  court,  through  Mr.  Justice 
Danforth,  saying  that  "  it  was  going  a  great  way  to 
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grant  tbo  leliof  sought,  but  the  application  was  not 
without  merit,  and  was  one  which,  under  a  long  series 
of  authorities,  the  court  had  power  to  grant."  Within 
this  construction  of  the  statute,  supported  by  the  au- 
thorities cited,  the  court  had  power  to  allow  the 
amendment  sought  to  be  made  in  this  case,  although 
it  would  have  added  an  additional  ground  for  relief  to 
that  contained  in  the  original  complaint.  It  was  not 
intended  to  change  the  real  gist  of  the  controversy  be- 
tween the  parties,  or  the  subject  matter  of  the  litiga- 
tion. The  original  purpose  of  the  suit  was  to  deter- 
mine the  rights  of  the  respective  parties  and  their 
priorities  in  and  to  the  real  property  in  question;  and 
the  allegation  of  any  fact  material  to  the  controversy, 
either  as  a  ground  of  relief  or  as  a  defense,  could, 
within  the  discretion  of  the  trial  court,  in  our  opinion, 
be  permitted  by  amendment  before  trial. 

2.  Nevertheless  the  statement  of  the  new  matter 
in  the  amended  complaint  as  filed  is  clearly  insuffi- 
cient as  a  basis  for  the  relief  sought,  because  it  is  not 
alleged  that  the  cancellation  of  the  mortgages  was 
made  in  ignorance  of  the  defendants'  judgment.  It  is 
unquestioned  that  a  court  of  equity  will,  in  a  proper 
case,  restore  the  lien  of  a  mortgage  cancelled  by  mis- 
take; but  before  it  will  do  so  it  must  be  made  to  appear 
that  at  the  time  of  the  cancellation  or  release  the  mort- 
gagee did  not  know  of  the  intervening  lien.  This  is 
80  elementary  that  its  mere  statement  is  sufficient. 
Manifestly,  a  mortgagee  who,  with  complete  knowl- 
edge of  the  existence  of  another  lien  on  the  mortgaged 
premises,  deliberately  cancels  and  releases  his  secur- 
ity, cannot  subsequently  ask  a  court  of  equity  to  re- 
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store  him  to  his  original  priority.  For  this  recison 
the  allegations  of  the  amended  complaint  concerning 
the  mortgages  in  question  and  their  cancellation  were 
wholly  immaterial,  and  the  motion  to  strike  them  out 
ought  to  have  been  sustained.  Nor  can  it  be  said  that 
this  defect  was  cured  by  the  verdict — if  it  could  be  so 
cured — because  there  is  not  a  scintilla  of  proof  in  the 
record  anywhere  to  show  that  the  mortgagee  did  not 
know  of  defendants'  judgment  at  the  time  he  released 
his  mortgage.  It  follows,  therefore,  that  the  court  be- 
low erred  in  entering  a  decree  giving  the  cancelled 
mortgages  priority  over  defendants'  judgment,  because 
there  is  neither  allegation  nor  proof  to  support  it. 

3.  The  only  question  remaining  for  discussion  is 
as  to  the  validity  of  such  a  judgment.  The  contention 
is  that  it  is  void  because  entered  by  the  clerk  in  vaca- 
tion, under  section  249  of 'Hill's  Ann.  Laws,  which 
provides  that,  if  no  answer  be  filed  within  the  time 
specified  within  the  summons,  or  such  further  time  as 
may  have  been  granted  by  the  court,  or  judge  thereof, 
the  clerk,  upon  the  application  of  plaintiff,  shall  enter 
the  default  of  the  defendant,  and  immediately  enter 
judgment  against  him  for  the  amount  specified  in  the 
summons.  The  contention  is  that  this  statute  is  un- 
constitutional and  void,  because  it  attempts  to  confer 
judicial  powers  upon  the  clerk.  But  this  point  was 
made  and  decided  adversely  to  the  plaintiff's  conten- 
tion in  Crawford  v.  Beard,  12  Or.  447  (8  Pac.  537),  and 
this  decision  has  become  a  rule  of  property,  and  ought 
not  at  this  late  date  be  disturbed,  whatever  the  view  of 
the  individual  members  of  the  court  as  now  consti- 
tuted may  be  upon  the  question  here  suggested.     The 
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decree  of  the  court  below  is  therefore  reversed,  and 

the  complaint  dismissedi  without  prejudicOi  however, 

to  another  suit  to  restore  the  cancelled  mortgages  re- 

f erred  to  in  the  amended  complaint  if  the  plaintiff 

shall  be  so  advised. 

Bbvbbssd. 


(Dedded  ICtfOh  U,  1886;  lebeariiif  denied.] 

ROSE  t;.  WOLLENBERQ. 

( L.  B.  A. ,  44  Pm.  882.) 

SuBEnsB— Pabol  Agbbbmbst  as  to  Rblatiyb  Liabilitt— Statxttb  of 
Fbaudb. — A  contract  between  cosaretiee  fixing  the  proportion  and 
extent  of  their  several  or  correlative  liability  as  between  themselves 
is  not  within  the  statute  of  frauds. 

From  Douglas:   J.  C.  Fullbrton,  Judge. 

The  facts  out  of  which  this  case  arose  are  in  effect 
as  follows:  On  June  21, 1892,  the  plaintiff  and  defend- 
ant became  sureties  upon  the  official  bond  of  one  V. 
L.  Arrington  who  had  theretofore  been  elected  treas- 
urer of  Douglas  County.  Arrington  defaulted,  and  on 
December  23,  1893,  judgment  was  taken  against  him 
and  his  bondsmen,  which  was  satisfied  by  plaintiff 
and  defendant  each  paying  one  half  or  $11,828.65. 
As  touching  the  contractual  relation  of  the  parties 
with  each  other,  the  plaintiff  alleges  "  That  at  the  time 
plaintiff  and  defendant  so  became  such  sureties  on 
said  official  bond  of  V.  L.  Arrington,  it  was  agreed 
and  stipulated  by  and  between  plaintiff  and  defendant 
that  their  liabilities,  as  between  themselves  as  sureties 
on  said  official  bond  of  V.  L.  Arrington,  should  not  be 
joint  or  equal,  but  that  the  liability  of  plaintiff  should 
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be  a  one  third  proportion  and  that  of  the  defeihdltnt 
should  be  a  two  thirds  proportion  of  any  liability  that 
might  occur  under  said  bond  to  said  Sureties."  Plain- 
tiff by  this  action  seeks  to  recover  the  difference  be- 
tween one  third  and  one  half  of  the  liability  incurred, 
amounting  to  $4,003.55.  The  following  is  a  copy  of 
the  bond,  omitting  matter  of  inducement  and  formal 
parts: 

"  We,  V.  L.  Arrington  as  principal,  and  Aaron  Rose 
and  Hyman  WoUenberg,  hereby  undertake,  that  if  the 
said  V.  L.  Arrington  shall  not  faithfully  pay  over,  ac- 
cording to  law,  all  moneys  that  may  come  into  his 
hands  by  virtue  of  said  office,  that  we,  or  either  of  us, 
will  pay  the  State  of  Oregon  the  sum  of  thirty  thou- 
sand ($30,000)  dollars. 

V.  L.  Arrington,  [Seal.] 

$10,000   Aaron  Rose,  [Seal.] 

H.  WoLLBNBEROy   [Seal.] 

The  sureties  joined  in  the  justification,  the  plain- 
tiff justifying  for  ten  thousand  and  the  defendant  for 
twenty  thousand  dollars. 

The  allegation  above  quoted  having  been  put  in 
issue  by  the  answer,  a  jury  was  called,  whereupon  the 
plaintiff,  after  putting  the  bond  in  evidence,  testified 
as  a  witness  in  his  own  behalf,  in  substance,  that  Ar- 
rington, WoUenberg,  and  the  county  clerk,  G.  A.  Tay- 
lor, were  present  when  he  signed  the  bond,  and  that 
the  figures  "$10,000.00"  were  placed  in  front  of  his 
name  at  the  time  he  signed,  and  continuing  said:  "  I 
was  to  assume  $10,000.00  and  WoUenberg  $20,000.00, 
this  is  the  way  I  understood  it"  And  upon  cross-ex- 
amination further  said:  "All  the  contract  I  suppose  I 
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had  was  when  I  signed  for  one  third  and  he  for  two 
thirds.  I  supposed  I  had  to  pay  one  third  and  him 
two  thirds,  that  is  all  the  contract.  *  *  *  i  signed 
for  security  for  Mr.  Arrington,  and  at  the  same  time 
I  said  distinctly  that  I  would  not  go  for  more  than 
one  third,  and  Mr.  WoUenberg  said  he  would  go  for 
$20,000."  Arrington  testified  as  follows:  "Two  or 
three  days  before  the  signing  of  the  bond,  several 
days  before,  I  went  to  Marks'  store  there,  and  asked 
Lim  if  he  was  willing  to  sign  as  my  surety  again,  and 
I  went  into  the  bank  and  asked  S.  C.  Flint  if  he  was 
filing  to  go  on  my  bond.  Mr.  WoUenberg  was  there, 
and  he  expressed  himself  there  voluntarily;  says,  'I 
am  willing,  and  will  go  on  your  bond.'  He  asked  me 
mrho  else  were  going  on.  I  told  him  Aaron  Rose  and 
Asher  Marks.  «  *  «  j  asked  them  all  to  meet  me 
there  (at  the  clerk's  office)  on  the  twenty-first  of  June, 
80  as  to  put  the  jurat  on  the  bond.  I  asked  Rose  and 
WoUenberg  to  meet  me  there  on  that  morning  to  just- 
ify on  the  bond.  When  this  matter  in  regard  to  the 
signing  occurred  Mr.  Marks  was  not  there.  I  went 
into  my  room  out  of  the  clerk's  office  for  my  hat,  to 
go  and  get  Mr.  Marks  to  complete  the  business.  When 
I  came  out  of  the  room  Mr.  WoUenberg  met  me  in  the 
corridor,  and  said  *  You  need  not  go  for  Mr.  Marks,  I 
will  take  the  rest  of  the  bond.'  "  The  witness  further 
stated,  in  effect,  that  after  the  defalcation  WoUenberg 
admitted  his  liability  on  the  bond  to  the  extent  of 
$20,000,  and,  upon  cross-examination,  that  at  the  sign- 
ing and  in  the  presence  of  Taylor,  WoUenberg  and 
himself,  *'Mr.  Rose  said  he  would  be  liable  for  one 
third  of  the  bond,  and  instructed  Mr.  Taylor  to  prefix 
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the  figures  $10,000  as  he  would  sign  for  one  third  of 
the  bond."  G.  A.  Taylor,  the  clerk,  gave  his  version  of 
the  execution  of  the  bond  as  follows:  ''As  near  as  I 
can  remember  the  matter,  these  parties  came  into  the 
office  and  wished  to  fix  the  bond  out  before  me,  the 
justification,  and  they  told  me — I  do  not  know  which 
one  it  was  told  me — how  they  wanted  it  fixed,  and 
how  it  should  read,  and  according  to  the  instructions 
received  from  the  parties  at  that  time,  I  filled  it  out, 
and  fixed  it  in  the  amount  of  $10,000  and  $20,000, 
and  put  the  figures  $10,000  in  front  of  Mr.  Rose's 
name,  at  the  request  of  the  parties,  I  do  not  know 
which  one  told  me  to  do  that."  This  is  in  substance 
all  the  testimony  offered;  and,  the  plaintiff  having 
rested,  the  defendant  moved  for  nonsuit,  which  was 
granted  by  the  court,  and  judgment  entered  against 
plaintiff  for  costs  from  which  he  appeals. 

Rbvbbsbd. 

For  appellant  there  was  a  brief  over  the  name  of 
William  W.  Cardwell,  with  an  oral  argument  by  Mr. 
RufuB  Mallory  and  Mr.  Cardwell. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  J.  W,  Hamilton. 

Mr.  Justice  Wolvbrton,  after  making  the  fore- 
going statement,  delivered  the  opinion  of  the  court. 

The  question  presented  by  this  record  is,  whether 
the  alleged  agreement  between  the  plaintiff  and  de- 
fendant "that  the  liability  of  plaintiff  should  be  a  one 
third  proportion  and  that  of  the  defendant  should  be 
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a  two  thirds  proportion  of  any  liability  that  might 
occur  under  said  bond  to  said  sureties/'  not  having 
been  entered  into  in  writing,  is  within  the  statute  of 
frauds  and  perjuries,  and  therefore  void;  and,  if  not, 
another  question  arises,  and  that  is  whether  the  evi- 
dence presents  a  prima  facie  case  sufficient  to  go  to 
the  jury.  It  is  settled  by  Durbin  v.  Kuneyj  19  Or.  71 
(23  Pac.  661),  that,  as  between  cosureties,  where  one 
of  their  number  has  paid  more  than  his  proportion  of 
the  common  liability,  no  special  agreement  having 
been  entered  into  between  themselves,  the  law  raises 
an  obligation  upon  the  part  of  the  other  cosureties  to 
repay  him  the  excess  which  he  has  been  compelled  to 
pay,  upon  the  principle  that  where  there  is  a  com* 
men  liability  equality  of  burden  is  equity.  Formerly 
equity  alone  entertained  jurisdiction  to  compel  contri- 
bution, but  latterly  courts  of  law,  having  borrowed  the 
jurisdiction,  are  competent,  in  most  cases,  to  adminis- 
ter relief.  It  is  said  in  the  case  cited  ^^  that  the  doc- 
trine of  contribution  does  not  depend  upon  contract, 
but  is  bottomed  and  founded  upon  principles  of  natu- 
ral justice.  The  contract  upon  which  they  are  co- 
debtors  or  sureties  only  expresses  the  relation  between 
them  and  their  creditor,  and  is  entirely  distinct  from 
the  right  of  contribution,  which  exists  between  them, 
selves."  While  the  law,  upon  principles  of  natural 
justice,  raises  the  obligation  of  equitable  contribution 
^mong  cosureties,  it  by  no  means  follows  that  they 
are  inhibited  from  fixing  or  determining  their  relative 
liabilities  by  express  contract  or  agreement  among 
themselves.   Indeed,  the  right  to  enter  into  any  agree- 
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ment  in  respect  of  such  liability  as  their  discretion  or 
judgment  may  dictate  is  not  questioned.   The  import- 
ant question  is  whether  such  contracts  or  agreements 
are  within  the  statute  of  frauds,  requiring  all  contracts 
for  the  debt,  default,  or  miscarriage  of  another  to  be 
contained  in  some  note  or  memoranda  in  writing,  ex- 
pressing the  consideration,  signed  by  the  party  to  be 
charged:  (ffiU's  Ann.  Laws,  §  785).     It  is  well  settled 
that  the  true  relations  existing  between  joint,  or  joint 
and  several,  promisors  or  obligors  upon  a  note  or 
bond,  or  other  instrument  of  writing,  can  be  shown 
by  parol,  whether  principals  or  sureties.     The  writimg 
is  paramount,  and  fixes  liability  as  it  pertains  to  the 
payee  or  obligee,  but,  as  between  the  makers  or  obU- 
gors,  their  correlative  undertakings,  whether  in  the 
capacity  of  principals  or  sureties,  may  be  otherwise 
ertablished.    The  principal  who  has  obtained  the  ben- 
efit of  the  contract  or  suffered  the  forfeiture  of  his 
bond  or  obligation  is  always  bound  to  indemnify  his 
surety  who  has  sustained  loss  upon  his  account,  and 
he  cannot  interpose  the  statute  of  frauds  to  prevent  it. 
But  when  we  go  a  step  farther,  to  the  proposition 
which  involves  the  undertaking  of  one  surety  to  in- 
demnify another,  in  whole  or  in  part,  against  liability 
upon  their  principal's  obligation,  or,  as  is  alleged  in 
the  case  at  bar,  an  agreement  between  themselves  fix- 
ing upon  a  different  ratio  of  liability  than  that  which 
the  law  raises  or  implies,  we  find  much  contrariety  of 
opinion  and  authority  as  respects  the  enforcement  of 
such  undertaking  or  agreement  where  it  rests  in  parol. 
The  earli%8t  case  to  which  our  attention  has  been 
called  is  that  of  ThomoB  v.  Cook,  8  B.  &  C.  727.     It 
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there  appeared  that  one  person  requested  another  to 
become  surety  with  him  for  a  third  party  under  prom- 
ise  of  indemnity  against  payment.  In  deciding  it 
Batlbt,  J.,  says:  ''Here  the  bond  was  given  to  Morris 
as  the  creditor,  but  the  promise  in  question  was  not 
made  to  him.  A  promise  to  him  would  have  been 
to  answer  for  the  default  of  the  debtor.  But,  it  be- 
ing  necessary  for  W.  Cook,  since  deceased,  to  find 
sureties,  the  defendant  applied  to  the  plaintiff  to  join 
him  in  the  bond  and  bill  of  exchange,  and  undertook 
to  save  him  harmless.  A  promise  to  indemnify  does 
not,  as  it  appears  to  me,  fall  within  either  the  words 
or  the  policy  of  the  statute  of  frauds.'*  This  was  in 
1828.  In  1839,  Green  v.  CresBwell,  10  Adol.  &  E.  453, 
was  decided  by  the  same  court,  which  may  be  taken 
to  have  overruled  Thomas  v.  Cook,  at  least  the  reason- 
ing of  that  case  was  severely  criticised.  The  case  was 
this:  The  plaintiff,  at  the  request  of  defendant  and 
under  his  promise  to  indemnify  and  save  him  harm- 
less, became  surety  for  one  Hadley  upon  a  bail  bond 
in  a  civil  action.  The  defendant  did  not  join  as  co- 
surety. The  undertaking  was  held  to  be  within  the 
statute.  The  court  distinguishes  Thomas  v.  Cooky  by 
reason  of  the  fact  that  both  the  plaintiff  and  defendant 
therein  joined  as  cosureties.  Subsequent  authorities 
have  assigned  as  a  reason  for  the  distinction  that, 
where  the  defendant  is  cosurety,  he  is,  as  such,  and 
without  any  special  promise,  liable  already  to  con- 
tribute, and  that  his  special  promise  to  pay  the  whole 
may  be  regarded  as  but  a  matter  of  regulation  of  con- 
tribution between  the  two  sureties.  In  Browne  on 
Statute  of  Frauds  (4th  ed.),  §  161a,  it  is  argued  that 
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the  reason  is  not  well  assigned  beca/use, —  First,  that, 
though  called  < regulation'  or  'contribution,'  it  is  really 
a  promise  to  pay  what  he  was  not  otherwise  liable  to 
pay  for  a  third  party;  and,  secondly,  that  he  was 
never  liable  to  contribute  at  all  except  by  force  of 
the  relation  of  cosuretyship  into  which  he  entered, 
and  owed  no  antecedent  debt  of  his  own."  These 
cases  gave  rise  to  the  subsequent  divergence  of  opin- 
ion on  the  subject  treated  therein,  and  the  decisions 
of  courts  of  different  jurisdictions  are  to  be  largely 
distinguished  in  that  they  have  followed  the  one  or 
the  other  of  these  early  authorities.  Reader  v.  King- 
ham,  13  C.  B.  (N.  S.)  344,  a  later  English  case,  de- 
cided  in  1862,  and  arising  out  of  a  similar  state  of 
facts,  although  not  overruling  is  in  direct  conflict 
with  Green  v.  Creaawell.  In  Cripp8  v.  HartnoU,  4  Best 
&  S.  (Q.  B.)  414,  the  court  would  not  say  that  it  could 
lend  its  support  to  Green  v.  Creaswell.  But  in  a  much 
later  case,  decided  in  1874,  Wildes  v.  Dudlaw,  L.  R.  19 
Eq.  198,  Geeen  v.  Cresswell  was  expressly  overruled, 
and  Thomas  v.  Cook,  approved  and  followed.  In  that 
case  the  son,  at  the  request  of  his  father,  became 
surety  for  a  third  party,  the  father  not  signing  as  a 
cosurety;  and  it  was  held  to  be  an  original  contract 
for  indemnity,  and  not  within  the  statute  of  frauds. 
By  a  very  recent  case  ( Guild  v.  Conrad,  63  Q.  B.  Div. 
721,  decided  in  1894),  it  was  held  that  Green  v.  Cress- 
well,  was  no  longer  binding,  but  that  Thomas  v.  Cook, 
was  good  law.  So  that  it  may  be  said  that  in  Eng- 
land the  doctrines  has  been  finally  settled  in  harmony 
with  the  latter  case. 

The  authorities  among  the  states  of  this  country 


Mar.  1897.]        Robb  v.  Wollbnbbbg.  277 

are  much  divided  upon  the  subject  Among  the  earlier 
cases  to  be  found  is  Chapin  v.  Merrilly  4  Wend.  667, 
decided  in  1830.  The  facts  stated  are  that  plaintiff,  at 
the  request  and  upon  the  solicitation  of  the  defendant, 
and  under  a  promise  of  indemnity,  entered  into  an  un- 
dertaking under  seal  with  one  Asa  Ransom,  by  which 
they  covenanted  with  a  mercantile  firm  that  if  they 
would  supply  one  Asa  Ransom,  Jr.,  with  goods,  they, 
the  cosureties,  would  pay  such  an  amount  unpaid  by 
Ransom,  Jr.,  not  exceeding  $2,000,  as  should  be  due 
the  firm.  The  defendant  had  no  interest  in  the  goods. 
Marcy,  J.,  in  deciding  the  case,  says:  "  The  contract 
on  which  this  action  is  brought  is  not,  in  my  opinion, 
within  the  statute  of  frauds.  The  action  ie  brought 
on  the  parol  undertaking  of  the  defendant  to  save  the 
plaintiflf  harmless.  ♦  ♦  ♦  The  promise  in  this  case 
was  original,  and  not  a  collateral  undertaking;  but 
had  it  a  sufficient  consideration?  It  is  not  disclosed 
that  the  defendant  received  any  benefit  from  what  was 
done  by  the  plaintiff,  nor  is  it  necessary,  as  I  conceive, 
that  he  should  to  make  him  liable.  In  Tomlinson  v. 
Gill,  1  Amb.  330,  and  Read  v.  Nash,  1  Wils.  305,  it  does 
not  appear  that  the  defendant  did  or  could  derive  any 
benefit  from  their  undertakings,  yet  they  were  held 
liable  on  them.  The  consideration  was  the  harm  to 
the  plaintiffs.  In  this  case  the  consideration  was  the 
assumption  of  the  plaintiff  of  a  responsibility  on  which 
he  was  obliged  to  pay  about  $600.  This  is  an  abun- 
dant consideration  for  the  undertaking  on  which  this 
action  is  brought."  This  case  was  subsequently  over- 
ruled by  the  Supreme  Court  Of  New  York  (Kingsley  v. 
Balcomet  ^  Barb.  131  \  which  latter  was  a  case  wherein 
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plaintiff  became  bail  upon  arrest  at  the  request  of  de- 
fendant, who  promised  to  indemnify  and  save  him 
harmless.  The  opinion  is  based  to  some  extent  upon 
the  express  authority  of  Oreen  v.  Creaawell.  In  a  later 
case  (Barry  v.  Rariaom,  12  N.  Y.  462),  decided  in  1855, 
it  was  held  that  a  surety  who  became  such  upon  a  tax 
collector's  bond  at  the  request  of  his  cosurety,  and 
under  promise  of  indemnity  could  not  be  required  to 
contribute,  the  cosurety  having  paid  the  whole  loss. 
Dbnio,  J.,  says:  "The  cases  where  the  person  making 
the  promise  was  himself  bound  for  the  default  of  the 
third  person  are  uniform  in  holding  the  contract  to  be 
unaffected  by  the  statute."  Thus  distinguishing  Green 
V.  Cresawell  and  Kingsley  v.  Bahome^  and  following 
Thomas  v.  Cookt  the  court  concludes:  "  I  am  of  opin- 
ion that  where  a  person  is  about  to  become  bound  by 
writing  to  answer  for  the  default  of  a  third  party,  and 
he  procures  another  to  be  bound  with  him  in  the  same 
obligation,  by  promising  to  indemnify  him,  this  is 
an  original  promise,  and  not  within  this  branch  of 
the  statute  of  frauds."  The  same  result  was  reached 
in  a  Massachusetts  case  {Blake  v.  CoU^  22  Pick.  97) 
based  upon  a  similar  state  of  facts.  In  a  later  case 
from  the  same  state  (Aldrich  v.  Ames,  9  Gray  77)  in 
which  the  facts  are  not  stated,  except  that  the  promise 
was  made  for  a  valuable  consideration,  Shaw,  J.,  says: 
"  The  theory  of  the  statute  of  frauds  is  this:  That  when 
a  third  party  promises  the  creditor  to  pay  him  a  debt 
due  to  him  from  a  person  named,  the  effect  of  such  a 
promise  is  to  become  a  surety  or  guarantor  only,  and 
shall  be  manifested  by  written  evidence.  The  promise 
in  such  case  is  to  the  creditor  not  to  the  debtor.     For 
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instance,  if  A,  a  debtor,  owes  a  debt  to  B,  and  C  prom- 
ises B,  the  creditor,  to  pay  it,  that  is  a  promise  to  the 
creditor  to  pay  the  debt  of  A.  But  in  the  same  case 
should  C,  on  good  consideration,  promise  A,  the  debtor, 
to  pay  the  debt  of  B  and  indemnify  A  from  the  pay- 
ment, although  one  of  the  results  is  to  pay  the  debt  of 
B,  yet  it  is  not  a  promise  to  the  creditor  to  pay  the 
debt  of  another,  but  a  promise  to  the  debtor  to  pay  his 
debt.  This  rule  appears  to  us  to  be  well  settled  as  the 
true  construction  of  the  statute."  These  earlier  cases 
are  sufficient  to  illustrate  the  distinguishing  features 
between  the  prevailing  antagonistic  opinions  in  this 
country. 

The  leading  and  perhaps  the  best  considered  cases 
to  be  found  which  follow  in  the  wake  of  Oreen  v.  Cress- 
well  and  Kingsley  v.  Balcome,  are  Easter  v.  Whitey  12 
Ohio  St.  219;  Bissig  v.  BritUm,  59  Mo.  204  (21  Am. 
Rep.  379);  Macey  v.  Childress,  2  Tenn.  Ch.  438,  and 
Nugent  v.  Wolfe,  111  Pa.  St.  471  (56  Am.  Rep.  291). 
The  Ohio  case  was  decided  long  prior  to  the  English 
case  of  Wildes  v.  Dudlow,  while  the  Missouri  case  was 
almost  concurrent  in  time  with  it,  but  without  knowl- 
edge of  its  announcement  and  was  not  in  any  manner 
controlled  by  it.  The  other  two  cases  cite  it  with  dis- 
approval.  The  clearest  illustration  of  the  principle 
maintained  by  these  cases  is  to  be  found  in  Nugent  v. 
Wolfe.  The  First  National  Bank  of  Ravenna,  Ohio, 
had  obtained  judgment  against  Powers  and  Company. 
Nugent  went  security  for  Powers  and  Company,  as  he 
alleges,  at  the  request  of  Wolfe,  accompanied  with  a 
verbal  undertaking,  oi  agreement  to  save  Nugent 
harmless  in  his  undertaking  for  Powers  and  Company 
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with  the  bank.  The  court  in  deciding  the  case,  says: 
"There  is  no  testimony,  nor  was  any  offered,  to  show 
that  defendant  had  any  personal  interest  in  the  judg- 
ment on  which  bail  was  entered,  or  that  he  held  prop- 
erty or  funds  that  should  have  been  applied  to  the 
payment  thereof.  So  far  as  appears,  it  was  the  proper 
debt  of  Powers  and  Company,  and  the  substance  of 
defendant's  agreement  is  that  he  would  see  that  they 
paid  it;  and,  if  they  failed  to  do  so,  he  would  pay  it 
for  them.  It  was  literally  a  promise  to  answer  for  the 
default  of  Powers  and  Company.  Plaintiff's  liability 
as  bail  for  stay  was  merely  collateral  to  the  debt  in 
judgment,  and  had  in  contemplation  nothing  but  the 
payment  thereof  to  the  bank." 

The  cases  which  are  usually  classed  as  following 
Thomas  v.  Cook  and  Chapin  v.  Merrill  may  be  sub- 
divided into  three  classes,  in  consideration  of  the 
grounds  upon  which  eath  is  apparently  sustained. 
First — It  is  held  that  where  the  inducement  for  the 
promise  of  indemnity  is  a  benefit  to  the  promisor 
which  he  did  not  before  or  would  not  otherwise  enjoy, 
as  where  he  has  a  personal,  immediate,  and  pecuniary 
interest  in  the  principal  transaction,  and  is  therefore 
himself  a  party  to  be  benefited  by  performance  on  the 
part  of  the  promisee,  the  contract  is  not  within  the 
statute  and  may  be  supported  by  a  verbal  undertak- 
ing. In  reality  the  undertaking  is  to  pay  a  debt 
which  is,  in  substance,  the  debt  of  the  promisor: 
Smith  V.  Delaney,  64  Conn.  264  (42  Am.  St.  Rep.  181, 
20  Atl.  496);  Davis  v.  Patrick,  141  U.  S.  479  (12  Sup. 
Ct.  58);  Reed  v.  Holcomb,  31  Conn.  360;  Potter  v.  Brovm, 
35  Mich.  274;  Hilliard  v.  White  (Tex.  Civ.  App.),  81 
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8.W.  553;  ETnersan  y.  Slater,  63  U.  S.  (22  How.),  43. 
^he  doctrine  established  by  these  authorities  does  not 
«eem  to  be  at  variance  with  Oreen  v.  Cressn^ell  and 
^^ngsley  v.  BalcoToe.     See  Waterman  v.  Reaaeter,  45  111. 
^Pp.  155-165.     It  cannot  be  true,  as  has  been  inti- 
^^ted,  that  a  new  and   independent  consideration, 
^^ving  from  the  promisor  to  the  promisee,  will  sup- 
^^  a  verbal  promise,  for  this  does  not   meet  the 
^ute,  as  the  writing  or  memorandum  which  the 
^*Vvte  requires  must  itself  be  supported  by  a  consid- 
^\aV.ion.    See  Mallory  v.  QilleU,  21  N.  Y.  412.    Second— 
The  promise  of  indemnity  is  not  a  contract  with  the 
creditor  to  answer  for  the  default  or  miscarriage  of  the 
debtor,  but  is  independent  of  the  principal  contract  or 
obligation,  and  constitutes  an  entirely  distinct  and  sep- 
arate undertaking,  with  which  the  creditor  has  noth- 
.   ing  to  do,  and  which  cannot  avail  him  or  redound  to 
his  benefit  in  any  manner.     In  such  a  case  the  as- 
sumption of  the  liability  by  plaintiff  is  itself  a  suffi- 
cient consideration  to  support  the  promise,  regardless 
of  any  subservient  interest  of  the  promisor,  or  of  the 
fact  of  his  becoming  cosurety  with  the  promisee,  and 
it  need  not  be  in  writing:  Mills  v.  Brown^  11  Iowa, 
314;  Dunn  v.  Weat^  5  B.  Mon.  376;  Lucas  v.  Chamher- 
fcin,  8  B.  Mon.  276;  Holmes  v.  Knight,  10  N.  H.  175; 
Jones  V.  Bacon,  72  Hun,  506  (25  N.  Y.  Supp.  212),  same 
case  on  appeal,  145  N.  Y.  446  (4  N.  E.  216);  George 
V.  Hoshins  (Ky.),  30  S.  W.  406;    Shook  v.   Vanmater, 
22  Wis.  532;  Vogel  v.  Melms,  31  Wis.  306  (11  Am. 
Rep.  608);  Boyer  v.  Soules,  105  Mich.  31  (62  N.  W. 
1000);  Minick  v.  Huff,  41  Neb.  516  (59  N.  W.  795); 
Tighe  V.  Morrism,  116  N.  Y.  270  (5  L.  R.  A.  617, 22  N. 
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E.  164);  Wildes  v.  Dudlow^  and  Chapin  v.  Merrill, 
4  Wend.  657.  Third — Where  the  promisee,  under 
the  promisor's  agreement  to  indemnify  and  save 
harmless,  becomes  jointly  liable  as  cosurety  with  him 
for  the  same  obligor,  such  an  agreement  is  held  to  be 
an  original  undertaking,  and  not  within  the  statute. 
As  sustaining  this  proposition,  Thomas  v.  Cook^  8  B. 
and  C.  727,  is  directly  in  point.  See  also  Horn  v. 
Bray,  51  Ind.  555  (19  Am.  Rep.  742);  Apgar's  Admin- 
istrators V.  Hiler,  24  N.  J.  Law,  812;  Chapeze  v.  Young, 
87  Ky.  476  (9  S.  W.  399);  Adams  v.  Flanagan,  36  Vt. 
400;  Baldwin  v.  Fleming,  90  Ind.  177;  Houck  v.  Gra^ 
ham,  123  Ind.  277  (24  N.  E.  113);  Barry  v.  Ransom,  12 
N.  Y.  462;  Joties  v.  Letcher,  13  B,  Mon.  363;  Oldham  v. 
Broom,  28  Ohio  St.  41  (43  Am.  Rep.  419);  Brandt  on 
Suretyship  and  Guaranty,  §  226;  Mickley  v.  Stocksleger, 
10  Pa.  Co.  Ct.  R.  345;  Blake  v.  Cole,  22  Pick.  97. 

It  is  within  this  latter  class  that  the  case  at  bar  must 
be  grouped.  The  authorities  have  not  concurred  en- 
tirely in  the  reasoning  which  is  supposed  to  support 
the  doctrine  upon  which  these  cases  proceed.  Chan- 
cellor Cooper  in  Macey  v.  Childress,  2  Tenn.  Ch.  438, 
says  they  "may  be  safely  rested  on  the  well  estab- 
lished doctrine  that  a  surety  may  by  parol  limit  the 
extent  of  his  liability  as  between  him  and  the  other 
parties  to  the  paper."  Mickley  v.  Stocksleger,  10  Pa. 
Co.  Ct.  Rep.  345,  distinguishes  Nugent  v.  Wol/e^  111 
Pa.  St.  471  (56  Am.  Rep.  291),  in  that  the  latter 
case  ''was  in  no  way  connected  with  the  original  cause 
of  action;  he  was  not  a  party  liable,  and  it  did  not  ap» 
pear  that  he  had  any  personal  interest  in  the  judgment 
on  which  the  plaintiff  was  the  only  bail  for  the  stay  of 
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execution."  Mr.  Browne  ventures  a  reason  for  which 
he  declares  that  none  other  exists  so  satisfactory  or 
consistent  with  the  spirit  of  the  statute.  The  reason 
is  alike  applicable  to  the  second  and  third  classes 
above  enumerated.  The  troublesome  element  in  the 
cases  is  that  by  the  hypothesis  there  are  or  are  to  be 
two  different  persons  concurrently  liable  to  the  plain- 
tiff to  do  the  same  duty.  He  says:  ''  The  implied 
obligation  of  the  third  party  exists  only  by  force  of 
and  incidental  to  the  special  contract  between  the 
plaintiff  and  defendant/'  and  '<  that  the  statute  con- 
templates only  obligations  of  the  third  party  prevrously 
existing,  or  incurred  contemporaneously  with  the  de- 
fendant's special  promise,  or  afterwards  as  the  case 
may  be,  but  always  existing  or  to  exist  independently 
of  any  contract  of  guaranty  between  the  plaintiff  and 
defendant;  an  obligation  which  exists  or  may  exist, 
whether  any  contract  be  made  with  the  plaintiff  and 
defendant  or  not;  not  an  obligation  which  exists  only 
as  a  legal  incident  of  the  contract  which  they  have 
made."  But,  seek  where  you  will  for  a  plausible  foot- 
ing upon  which  to  found  the  obligation  so  as  not  to 
come  within  the  purview  of  the  statute  of  frauds,  the 
distinction  taken  in  Ghreen  v.  Cresswell  of  Thomas  v. 
Cooi!:,  that  the  promisee  became  likewise  bound  upon 
the  obligation  with  the  promisor,  as  cosureties,  and  for 
this  reason,  if  not  also  for  the  reason  upon  which  the 
second  class  is  supported, — that  it  is  not  an  undertak- 
ing with  the  creditor, — ^the  indemnity  is  not  within 
the  statute,  whether  adequate  or  not,  has  taken  deep 
hold  in  the  judicial  mind,  and  the  undoubted  weight 
of  authority  in  this  country  is  grounded  upon  it.     In- 
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deed,  the  doctrine  is  even  regarded  as  settled.  Mr. 
Throop,  in  his  treatise  on  the  Validity  of  Verbal  Agree- 
ments, §  474,  says:  "As  the  result  of  the  conflict  of 
authority  upon  this  question  (speaking  generally  of 
contracts  of  indemnity  against  a  surety's  liability) 
nothing  can  be  regarded  as  definitely  settled,  except, 
perhaps,  that,  where  the  promisor  and  the  promisee 
are  about  to  unite  in  an  instrument  as  sureties  for  the 
third  person,  the  promise  to  indemnify  is  not  within 
the  statute.''  If  one  cosurety  can  by  a  verbal  under- 
taking indemnify  another  in  whole  against  the  obli- 
gation  of  the  latter,  without  suffering  the  interdiction 
of  the  statute,  he  may  also  in  part,  as  the  greater  in- 
cludes the  less;  and  thus  it  is  that  cosureties  may  by 
contract,  agreement,  or  understanding  between  them- 
selves, limit  and  fix  the  proportion  and  extent  of  their 
several  or  correlative  liability,  and  it  is  competent  to 
establfeh  the  agreement  by  parol.  So  we  conclude 
that  it  was  competent  for  the  plaintiff  and  defendant 
to  enter  into  sucii  a  contract  or  agreement  as  is  set 
forth  in  plaintiff's  complaint,  and  the  fact  that  it  is  not 
in  writing  cannot  be  taken  as  an  objection  against  its 
enforcement. 

Now  as  to  the  question  whether,  in  view  of  the  evi- 
dence, the  court  erred  in  taking  the  case  from  the  jury 
and  sustaining  the  motion  for  nonsuit.  Without  inti- 
mating any  opinion  as  to  the  weight  and  effect  to  be 
given  to  the  testimony,  that  being  a  matter  for  the 
jury  to  determine,  and  without  recapitulation  here,  let 
it  suffice  to  say  that  we  deem  the  evidence  introduced 
competent  and  sufficient  to  go  to  the  jury  for  their 
consideration  whether  or  not  there  was  such  an  agree- 
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ment  entered  into  between  the  parties  touching  their 
correlative  liabilities  as  plaintiff  has  alleged  by  his 
complaint:  Tippin  v.  Ward,  5  Or.  453;  Brown  v.  Oregon 
Lumber  Company,  24  Or.  317  (33  Pac.  557);  Vanbebber 
V.  Plrmkett,  26  Or.  562  (27  L.  R.  A.  811,  38  Pac.  708); 
Baldwin  v.  Phming,  90  Ind.  177.  Let  an  order  be 
entered  remanding  the  case  for  a  new  trial. 

BSVSBSSI). 
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1.  CoTTBTT  CouxTB—PowxR  TO  RsoALL  WAmBAaTt.— WaTTWita  iwaed  by  % 
oonnty  court,  acting  as  fiscal  agent  of  the  county,  in  compromise  of 
claims  against  the  county  for  services  rendered,  are  not  judicial  deci« 
sions  upon  the  validity  of  the  claims:  Crotam  v.  Wobco  Ccunty^  10  Or. 
111.  followed;  hence  the  county  treasurer  is  bound  by  a  subsequent 
order  issued  by  such  court  prohibiting  their  payment. 

1  Chabactkb  of  Couktt  Warbakts. — A  warrant  issued  by  a  county 
court,  while  acting  as  fiscal  agent  for  the  county,  is  only  prima  fade 
evidence  that  the  municipality  is  indebted  to  the  holder  thereof;  it  is 
not  conclusive,  but  is  everywhere  open  to  all  defenses  available  as  be- 
tween the  original  parties:  Qoldtmith  v.  Baker  Oily,  81  Or.  249,  ap- 
proved. 

8.  RioBT  or  Couktt  to  Rkoovkb  Illegal  Fus.— Where  accounts  or 
claims  against  a  county  have  been  allowed  without  authority  of  law, 
the  county  court  may  properly  direct  the  treasurer  not  to  pay  them; 
And  if  they  have  been  paid,  the  county  may  recover  the  amount: 
DnUm  OoutUy  v  Hyde^  26  Or.  24,  approved. 

From  Lake:   W.  0.  Hale,  Judge*. 

Mandamus  by  Adolph  Frunkl  against  Harry  Bailey, 
county  treasurer,  to  compel  the  payment  of  warrants. 
From  judgment  for  defendant,  plaintiff  appeals. 

Affibmbd. 
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For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs.  C.  A,  Coggswell,  W.  A.  Wilshire,  and 
E.  D.  Sperry. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs.  L.  F.  Conn  and  Austin  S.  Hammond. 

Mb.  Justics  Wolybbton  delivered  the  opinion  of 
the  court. 

This  is  a  proceeding  by  mandamus  against  the 
treasurer  of  Lake  County,  Oregon,  to  compel  him  to 
pay  three  certain  county  warrants  issued  by  the  clerk 
upon  the  order  of  the  county  court.  The  alterna- 
tive writ  contains  a  separate  count  upon  each  warrant, 
identical  in  form,  but  involving  claims  for  different 
amounts,  the  first  of  which  is,  in  substance,  as  fol- 
lows: That  on  July  7,  1896,  the  defendant  was,  ever 
since  has  been,  and  now  is,  the  treasurer  of  Lake 
County;  that  on  June  27,  1890,  W.  T.  Boyd  presented 
to  the  county  court  for  said  county,  then  sitting  as  a 
board  of  commissioners  for  the  transaction  of  county 
business,  a  claim  for  services  rendered  the  county, 
amounting  to  $1,150,  and  that  there  arose  between 
said  court  and  Boyd  a  dispute  and  controversy  touch- 
ing the  amount  justly  due  thereon;  that,  in  order  to 
settle  the  contention,  and  to  prevent  litigation,  a  com- 
promise was  effected,  whereby  it  was  agreed  that  the 
county  court  should  audit  and  allow,  and  the  said 
Boyd  should  accept  and  receive,  $800  in  full  settlement 
and  satisfaction  of  the  claim;  that  the  said  county 
court  thereupon  approved  it,  and  ordered  and  directed 
that  a  warrant  be  drawn  upon  the  county  treasurer  in 
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favor  of  Boyd  for  the  latter  amount,  which  web  done 
accordingly,  and  on  June  30,  1890,  the  treasurer  duly 
indorsed  the  same  not  paid  for  want  of  funds;  ''that 
on  March  4,  1891,  at  a  different  and  subsequent  team 
of  the  said  court  than  the  one  in  which  the  said  war- 
rant was  ordered  to  be  issued,  and  after  the  same  was 
issued  and  delivered  to  the  said  W.  T.  Boyd,  the 
County  Court  of  Lake  County,  Oregon,  without  any 
notice  to  the  said  W.  T.  Boyd,  or  his  assignee  of  said 
warrant,  made  and  entered  an  order  upon  the  recol-ds 
of  the  court,  and  served  a  copy  thereof  upon  the  treas- 
urer of  said  county,  directing  the  said  treasurer  to  de- 
cline and  refuse  payment  of  said  warrant."  The  re- 
maining allegations  are  touching  plaintiff's  ownership 
of  the  warranty  its  due  presentation  to  the  treasurer 
for  payment,  of  funds  in  his  hands  applicable  thereto, 
and  of  his  refusal  to  pay  the  same,  and  are  not  per- 
tinent to  the  present  inquiry.  A  demurrer  was  in- 
terposed, which  was  sustained  by  the  court  below,  and 
a  judgment  entered  against  the  plaintiff,  dismissing 
the  writ,  and  for  the  costs  of  the  proceeding,  from 
which  judgment  the  plaintiff  appeals. 

1*  The  defendant  insists  that  the  plaintiff,  by  his 
allegation  touching  the  order  of  the  county  court  di- 
recting the  defendant  to  refuse  payment  of  the  war- 
rant, has  shown  that  he  is  not  entitled  to  the  relief 
demanded,  and  that  the  order  itself  affords  a  legiti- 
mate excuse  for  his  refusal  to  apply  the  funds  of  the 
county  in  payment  of  such  warrant;  and  this  consti- 
tutes the  chief  question  presented  at  the  hearing.  It 
has  been  judicially  determined  in  this  state  that  a 
county  court,  when  exercising  the  authority  and  pow- 
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ers  pertaining  to  county  commissioners  in  the  trans* 
action  of  county  business,  within  the  purview  of  sec- 
tion 902,  Hill's  Ann.  Laws,  is  a  court  of  inferior  or 
limited  jurisdiction,  and  that  decisions  given  or  ren- 
dered by  it  pertaining  to  such  business  are  judicial 
in  their  nature  and  character,  and  can  be  reviewed 
only  as  in  said  section  provided;  but  that,  when  act- 
ing as  the  fiscal  agent  of  the  county  in  the  general 
care  and  management  of  the  county  property,  funds, 
and  business,  under  subdivision  9  of  section  896,  it 
does  not  act  in  the  capacity  of  a  court,  in  the  proper 
sense,  but  precisely  as  would  the  agent  of  a  private 
corporation  in  the  management  of  its  fiscal  concerns: 
Crossen  v.  Wasco  County,  10  Or.  111.  From  the  alle- 
gations of  the  alternative  writ  it  may  be  fairly  in- 
ferred  that  the  court,  in  effecting  the  alleged  com- 
promise, was  acting  in  the  capacity  of  fiscal  agent 
of  the  county,  and  not  in  the  transaction  of  county 
business,  within  the  purview  of  section  902,  and  this 
is  the  view  evidently  taken  by  counsel  for  appellant. 
They  say  in  their  brief  that,  "in  making  the  com- 
promise, the  county  court  acted  as  the  fiscal  agent 
of  the  county,  and  had  the  same  authority  to  do  so 
as  would  the  agent  of  a  private  corporation."  There 
is  a  direct  averment,  however,  that  the  court  was 
'^  then  sitting  and  acting  as  a  board  of  commissioners 
for  the  transaction  of  county  business";  but  this  must 
be  construed  in  connection  with  the  nature  of  the 
business  actually  considered,  which  involved  a  con- 
tention respecting  back  fees  and  ex-clerk's  fees.  We 
presume  that  the  claim  in  question  was  made  for  fees 
against  the  county  under  some  statute  which  it  was 
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contended  gave  them  to  the  claimant  for  semoes  ren- 
dered,* at  least,  this  is  the   most  natural  inference 
dedacible  from  all  the  averments  of  the  writ.     Such 
being  the  case,  the  order  of  the  county  commissioners 
settling  the  claim  was  not  judicial  in  its  nature,  un- 
der the  authority  of  Crossen  v.  Wasco  County^  10  Or. 
Ill,  but  such  a  settlement  of  a  controverted  claim  as 
an  agent  might  make  in  the  name  of  his  principal. 
In  further  consummation  of  the  alleged  settlement, 
the  court  directed  the  county  clerk  to  draw  a  war- 
rant upon  the  treasurer  for  the  amount  found  due  in 
favor  of  the  claimant,  which  direction  was  complied 
with  by  the  clerk,  and  the  warrant  was  delivered  to 
the  claimant.     At  a  subsequent  session  of  the  board, 
and  without  notice  to  the  claimant  or  the  holder  of 
the  warrant,  it  made  and  entered  an  order  direct- 
ing the  treasurer  not  to   pay  such  warrant.     Now, 
if  the  order  thus  made  and  entered  justifies  the  treas- 
urer's refusal  to  pay  the  warrant,  then  the  writ  does 
not  state  a  cause  upon  which  to  base  the  proceed- 
ing by  mandamus,  and  the  demurrer  ought  to  be  sus- 
tained.    True,  it  may  be  that  the  petition  is  sufficient 
without  the  allegation  as  to  the  order,  which  might 
have  been  properly  treated  as  matter  of  defense;  but, 
if  the  plaintiff  chooses  to  present  not  only  his  own 
case,  but  to  anticipate  the  defense,  and  set  it  up  in  his 
complaint,  for  the  purposes  of  the  demurrer  the  show- 
ing must  be  taken  as  true,  and  the  cause  of  action 
would  be  affected  in  like  manner  as  though  an  answer 
setting  up  the  matter  had  been  filed  and  taken  as  con- 
fessed.   The  question  stands  thus:  If  it  be  admitted 
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that  all  the  facts  stated  are  true,  has  the  plaintiff  a 
cause  of  action  against  the  defendant?  * 

The  county  court  is  charged,  under  the  statute, 
with  ''the  general  care  and  management  of  county 
property,  funds,  and  business  where  the  law  does  not 
otherwise  expressly  provide*':  Hill's  Ann.  Laws,  sub- 
division 9,  §  896.  By  section  2460,  Id.,  it  is  provided 
that  "the  county  treasurer  shall  receive  all  moneys 
due  and  accruing  to  his  county,  and  disburse  the 
same  on  the  proper  orders  issued  and  attested  by  the 
county  clerk."  The  warrant  in  question  was  directed 
to  be  issued  by  the  county  court,  and  the  legitimate 
basis  for  such  warrant  was  the  order  of  the  court  set- 
tling and  allowing  plaintiff's  demand  against  the 
county.  As  we  have  seen,  the  alternative  writ  shows 
that  the  court  was  acting  merely  as  the  fiscal  agent  of 
the  county  in  making  the  settlement  and  entering  the 
said  order.  Such  being  the  case,  the  order  cannot  be 
said  to  rise  to  the  dignity  of  an  adjudication  as  be> 
tween  the  claimant  and  the  county.  While  the  orders 
of  the  court  acting  in  such  a  capacity  may  have  the 
force  and  effect  of  accounts  stated  as  against  the 
county,  and  absolutely — perhaps  irrevocably — fix  its 
liability,  when  acting  within  its  jurisdiction  and  pre- 
scribed powers,  and  not  vitiated  by  fraud  or  mistake 
(Cook  County  v.  Ryan,  51  111.  App.  190;  Hall  v.  Inhab- 
itants of  Holden,  116  Mass.  172),  yet,  they  not  having 
the  binding  effects  of  judgments  (Nelson  v.  Mayor,  etc. 
131  N.  Y.  4,  29  N.  E.  814),  the  court  could,  if  it  saw 
fit,  as  an  individual  might,  refuse  to  observe  the  obli- 
gations  thereby  imposed;    in   which   case   the  only 
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remedy  left  would  be  an  action  against  the  county  to 
require  their  due  observance. 

2.  It  has  been  held  in  a  late  case  that  warrants 
such  as  here  exhibited  are  but  evidence  of  indebted- 
ness, and  constitute  no  final  adjudication,  as  against 
the  municipality,  of  the  claims  which  they  represent. 
They  afford  prima  facie  evidence  that  the  municipality 
is  legally  indebted  to  the  holder  thereof,  but  do  not 
<conclude  it  on  that  point,  and  that,  in  effect,  they  are 
nothing  more  than  nonnegotiable  promissory  notes, 
open  to  all  defenses  in  the  hands  of  the  holders  avail- 
able as  between  the  original  parties,  but  that  they 
may  be  made  the  basis  of  an  action  against  the 
<5ounty.  See  Goldsmith  v.  Baker  City,  31  Or.  249  (49 
Pac.  973).  Now  the  county  court,  having  charge  of  the 
•county  funds,  has  directed  the  county  treasurer  not  to 
pay  this  alleged  obligation  of  the  county,  which  is  an 
indirect  way  of  disavowing  the  county's  liability;  and, 
as  the  warrant  is  not  based  upon  an  order  having  the 
binding  effect  of  a  judgment  against  the  county,  we 
can  see  no  reason  why  the  treasurer  is  not  precluded 
by  the  prohibitory  order  from  using  the  county  funds 
in  discharge  of  the  warrant.  It  is  the  duty  of  the 
treasurer  to  disburse  the  funds  upon  "the  proper 
orders,  issued  and  attested  by  the  county  clerk,"  but 
here  is  a  warrant  which  the  court  has  determined  — 
and  we  must  presume  for  some  legitimate  reason  — 
should  not  be  paid,  and  therefore  not  proper  to  be 
honored  by  the  treasurer. 

3.  The  reason  for  this  action  has  not  been  dis- 
<;losed,  but,  for  aught  we  know,  the  county  may  have 
some  legitimate  defense,  and,  if  so,  it  ought  not  to  be 
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put  to  its  action  to  recover  back  the  amount  of  the 
claim,  which  it  might  do  if  settled  and  allowed  with- 
out authority  of  law:  Union  County  v.  Hyde^  26  Or.  24 

(37  Pac.  76). 

Affikmbd. 


[Aifiiedir«mrtMr80»]BB6;  AeeMad  May  1*  Ug7.] 

~W~%  COLUMBIA  COUNTY  v.  MASSIE. 
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1«  Liability  of  Subvtiss  on  Official  Bonds — Gknbbal  and  Sfioial 
BoNsa.— Where  additional  datiea  are  impoaed  on  a  public  officer,  and 
he  is  required  to  give  a  bond  particularly  conditioned  for  their  faithful 
performance,  the  sureties  on  his  general  bond  are  not  liable  for  any 
delinquency  in  the  performance  of  such  new  obligation.  Within  this 
rule  the  sureties  on  a  sheriff's  general  bond,  given  under  section  2S82 
of  HilPs  Ann.  Laws,  for  the  faithful  performance  of  his  duties,  and 
the  payment  of  all  moneys  coming  to  him  by  virtue  of  his  office,  are 
not  liable  for  his  failure  to  account  for  moneys  received  by  him  as  tax 
collector;  an  additional  bond  covering  his  duties  aa  such  collector  l>e- 
ing  required  by  section  2794  of  said  Laws. 

2.  Idkk.— Under  the  laws  of  Or^on  in  force  in  the  year  1885  the  general 
bonds  of  sherifib  and  the  special  bonds  required  of  them  as  tax  collec> 
ton  were  not  cumulative,  but  were  independent  bonds  intended  to 
secure  the  faithful  performance  of  separate  and  distinct  duties ;  from 
which  it  follows  that  the  sureties  on  one  of  such  bonds  were  not  liable 
for  any  defalcation  in  the  performance  of  the  duties  for  which  the 
other  bond  was  given. 

From  Multnomah:  E.  D.  Shattuck,  Judge. 

Action  at  law  by, Columbia  County  against  G.  A. 
Massie  and  others  to  recover  a  certain  sum  collected 
by  Massie  as  taxes,  and  taken  with  him  when  he  fled 
from  the  country  as  a  defaulter.  There  was  a  judg- 
ment on  the  pleadings  in  favor  of  defendants,  hence 
this  appeal. 

Affibkbd. 
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For  appellant  there  was  a  brief  over  the  names  of 
Jidius  C.  Mareland  and  W.  N.  Barrett,  district  attorney, 
with  an  oral  argument  by  Mr.  Mareland. 

For  respondents  there  was  a  brief  over  the  names 
of  Dillard  &  Cole,  with  an  oral  argument  by  Mr.  W.  B. 
Dillard. 

Opinion  by  Mr.  Justicb  Bban. 

1.  This  is  an  action  against  G.  A.  Massie,  late 
sheriff  of  Columbia  County,  and  the  sureties  on  his  of- 
ficial undertaking,  to  recover  the  sum  of  $3,600  on  ac- 
count of  taxes  collected  by  him  and  not  accounted  for 
according  to  law.  Massie  was  elected  sheriff  in  June, 
1892,  and  qualified  by  giving  an  official  undertaking 
in  the  sum  of  $10,000,  as  required  by  section  2392  of 
the  Code,  with  the  other  defendants  as  sureties,  but 
failed  and  neglected  to  give  the  additional  bond  re- 
quired by  section  2794  before  entering  upon  his  duties 
as  tax  collector,  and  the  single  question  on  this  appeal 
is  whether  the  sureties  on  his  official  undertaking  are 
liable  for  his  default  in  the  matter  of  the  collection  of 
taxes.  By  the  provisions  of  sections  2390  and  2392, 
Hill's  Ann.  Laws,  the  sheriff  is  required,  before  enter- 
ing upon  the  discharge  Qf  his  duties  as  such,  to  give 
and  file  an  undertaking  in  the  sum  of  $10,000,  with 
two  or  more  sureties,  residents  of  the  county,  and  hav* 
ing  the  qualification  of  bail  on  arrest,  conditioned  that 
if  he  ''  shall  not  faithfully  pay  over,  according  to  law, 
all  moneys  that  may  come  to  his  hands  by  virtue  of 
such  office,  and  otherwise  well  and  faithfully  perform 
the  duties"  thereof,  his  sureties  or  either  of  them  will 
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pay  to  the  State  of  Oregon  the  sum  of  $10,000.  By 
sections  2793  and  2794  the  sheriff  is  made  the  tax  col- 
lector of  his  county,  and  it  is  provided  that  '^  before 
entering  upon  the  collection  of  taxes"  he  ''shall  exe- 
cute an  additional  bond  in  such  sum  as  the  county 
court  may  direct."  It  thus  appears  that  the  sheriff  is 
required,  before  entering  upon  the  general  duties  of 
his  office,  to  give  and  file  an  official  undertaking  with 
sureties  for  the  faithful  performance  thereof,  and  for 
the  payment  according  to  law  of  all  moneys  which 
may  come  into  his  hands,  and  this  would  probably 
cover  his  duties  as  tax  collector,  if  the  legislature  in 
imposing  that  duty  had  not  required  him  to  execute 
an  additional  bond  before  entering  upon  its  perform- 
ance. In  view  of  this  latter  provision  of  the  law,  it 
seems  to  us  very  plain  that  the  legislature  was  not 
willing  to  rely  upon  the  general  bond  of  a  sheriff  for 
the  performance  of  his  special  duty  as  tax  collectori 
but  required  the  execution  of  an  additional  bond  for 
that  purpose;  and,  this  being  so,  the  sureties  on  his 
official  bond  are  manifestly  not  liable  for  a  default  in 
the  discharge  of  the  special  duty. 

The  general  rule  is  unquestioned  that  where  a 
special  duty  is  imposed  upon  a  public  officer,  and  he 
is  required  to  give  an  additional  bond  for  its  faithful 
performance,  the  sureties  on  his  general  bond  are  not 
liable  for  any  delinquency  in  the  performance  of  such 
special  duty:  Murfree  on  Sheriffs,  §  51;  24  Am.  A 
Eng.  Enc.  Law  (1st  ed.),  874.  Thus,  by  the  law  of 
Kentucky  the  sheriff  was  made  the  collector  of  certain 
railroad  taxes,  and  required  to  give  a  special  bond  as 
security  for  the  performance  of  that  duty,  and  it  was 
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held  that  he  had  no  right  to  collect  the  taxes  until  he 
had  executed  the  required  bond,  and  therefore  the 
sureties  on  his  general  official  bond  were  not  liable 
for  his  defaidt  in  the  matter  of  the  collection  of  such 
taxes:  Anderson  v.  Thompacnif  10  Bush.  132.  So,  also, 
in  Commonwealth  v.  Toms,  45  Pa.  St.  408,  it  was  held 
that  the  sureties  on  a  bond  given  by  a  register  for  the 
faithful  execution  of  his  duties,  and  the  payment  of 
all  moneys  received  for  the  use  of  the  commonwealth 
to  the  proper  custodian  thereof,  were  not  responsible 
for  collateral  inheritance  taxes  collected  but  not  paid 
over  by  him,  since  the  law  under  which  they  were 
collected  required  a  special  bond  to  cover  that  duty. 
And  again  in  County  Board  of  Education  v.  Bateman^ 
102  N.  C.  52  (11  Am.  St.  Rep.  708,  8  S.  E.  862),  it  was 
ruled  that  the  bond  of  a  county  treasurer,  conditioned 
that  "  he  shall  well  and  truly  account  for  all  moneys 
that  may  come  to  his  hands  by  virtue  of  his  office, 
and  shall  faithfully  perform  all  things  pertaining  to 
his  office,"  etc.,  did  not  cover  the  duties  imposed  by  a 
law  requiring  him  to  receive  and  disburse  all  public 
school  funds,  and  to  execute  a  bond  as  surety  for  the 
performance  of  such  duty.  In  addition  to  these  ad- 
judications, the  following  decisions  and  authorities 
therein  cited  may  also  be  referred  to  as  bearing  upon 
this  discussion,  and  fully  supporting  the  doctrine  an- 
nounced: Board  of  Supervisors  v.  Ehlers,  45  Wis.  281; 
Costley  V.  Allen,  56  Ala.  198. 

2.  Counsel  for  the  plaintiff  contends,  however, 
that  the  official  bond  of  a  sheriff  and  his  special  bond 
as  tax  collector  are,  under  the  statutes  of  this  state, 
cumulative,  and  that  the  sureties  on  both  bonds  are 
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liable  for  the  faithful  performanoe  of  the  daties  im- 
posed upon  that  officer  by  law,  whether  they  are 
strictly  as  sheriff  or  as  tax  collector;  but  this  can 
hardly  be  regarded  as  the  most  reasonable  construc- 
tion of  the  statutes.  While  the  legislature  may  con- 
stitutionally impose  upon  a  sheriff  the  duty  of  collect- 
ing the  public  revenues  {Lane  v.  Coos  County ^  10  Or. 
223),  it  is  certainly  no  part  of  the  general  duties  of 
that  officer.  The  duties  of  a  sheriff,  as  such,  are  more 
or  less  directly  connected  with  the  administration  of 
justice,  and  have  no  relation  whatever  to  the  collec- 
tion of  the  public  revenues.  They  relate  to  the  exe- 
cution of  the  orders,  judgments,  and  processes  of  the 
courts,  the  arrest  and  detention  of  persons  charged 
with  crime,  the  preservation  of  the  public  peace,  the 
service  of  papers,  and  the  like;  and,  therefore,  when 
the  legislature  required  the  giving  and  filing  of  an 
undertaking  before  entering  upon  the  performance 
of  the  duties  of  sheriff,  and  another  before  entering 
upon  the  performance  of  the  special  duty  of  collecting 
the  public  taxes,  it  is  but  reasonable  to  assume  that  it 
had  this  distinction  in  mind,  and  intended  the  official 
bond  to  cover  the  duties  of  the  sheriff  as  such,  and 
the  other  and  additional  bond  as  security  for  the  per- 
formance of  the  special  duty  imposed  upon  him  by 
the  law  requiring  him  to  collect  the  public  revenues, 
and  that  the  sureties  on  one  bond  should  not  be  liable 
for  any  defalcation  in  the  performance  of  the  duties 
for  which  the  other  was  given.  These  principles  lead 
to  an  affirmance  of  the  judgment,  and  it  is  so  ordered. 

Affibm£I>. 
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(D60id«d  December  7,  1897;  reheering  denied.] 

Bb  PARTRIDGE'S  ESTATE. 

(61  Peo.  82.) 

AooonrriKO  bt  ADMonsTBATOBs— Special  Gompbhsatioit.*— In  praseBt- 
ing  a  claim  for  extra  compensation  an  administrator  should  par- 
ticularly state  the  services  on  which  it  is  based  with  such  explanations 
as  will  enable  interested  persons  to  fairly  understand  the  situation: 
SUd  y.  HoWsday,  20  Or.  462,  dted  and  applied. 

DlBCBSnOir  of  CoUBTT  GoUBT— ExTBA  CoMPBKBATXON  op  ADMrHt8TBAT0BS.t 

— Ck)nnty  courts  must  exercise  a  wide  discretion  in  determining  the 
reasonableness  of  claims  for  extra  seryices  to  estates,  and  in  the 
piiesent  case  the  allowance  will  not  be  disturbed. 

Bbmoyal  op  Admihistbatob.— Under  the  provisions  of  sections  lOM  and 
1100,  Hiirs  Ann.  Laws,  an  administrator  should  be  cited  to  appear, 
and  ought  to  have  an  opportunity  to  be  heard,  on  the  question  of  his 
removal,  yet  these  requirements  are  sufficiently  complied  with  where 
there  is  a  hearing  on  the  officer's  reports,  and  if  good  cause  appears  in 
these  proceedings  the  court  may  remove  him  without  a  special  hear- 
ing on  that  particular  matter. 

From  Multnomah:   E.  D.  ShattucKi  Judge. 

Judicial  settlement  of  the  accounts  of  G.  M.  Weis- 
ter,  administrator  with  the  will  annexed  of  the  estate 
of  E.  J.  Partridge,  deceased,  to  which  the  M.  A.  Seed 
Dry-Plate  Company  filed  objections.  E.  J.  Partridge, 
who  was  a  resident  of  Portland,  and  engaged  in  the 
wholesale  photographic  supply  business,  died  testate, 

on  the  day  of  June,  1891.     On  July  7,  G.  M. 

Weister  was  appointed  special  administrator  of  his 
estate,  with  power  to  ''continue  the  business  and  col- 
lect the  outstanding  bills  as  speedily  as  is  consistent 

•Seetlon  1188,  of  Bill's  Ann.  Laws,  relating  to  extra  oompensation  of  admin- 
iitraton  and  executOTS  is  as  follows:  "  •  *  •  In  all  cases  such  ftirther  oompenaa- 
tion  as  is  Just  and  reasonable  may  be  allowed  by  the  court  or  Judge  thereof  for  any 
extraordinary  and  unusnal  senrloes  not  ordinarily  required  of  an  executor  or  ad- 
minlitrator  in  the  diecbarge  of  his  trust" 

fOn  this  subject  see  Be  McCuihugK$  Estaie,  81  Or.  86. 
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with  the  good  of  the  business.'^  Weister  qualified, 
and  entered  upon  the  discharge  of  his  duties,  and  con- 
tinued to  act  as  special  administrator  until  December 
10,  1891,  when  he  was  appointed  administrator  with 
the  will  annexed,  the  executor  nominated  in  the  will 
failing  to  serve,  but  no  order  was  entered  allowing 
him  to  continue  the  business  as  before.  In  the  mean- 
time, about  September  10,  the  residuary  legatees  con- 
sented in  writing  that  the  administrator  should  con- 
tinue the  business  as  it  had  been  prior  to  the  death 
of  decedent.  Among  other  things,  the  will  provides 
as  follows:  "I  hereby  nominate,  constitute,  and  ap- 
point my  brother,  Samuel  C.  Partridge,  executor  of 
this,  my  last  will  and  testament;  *  *  *  and  I 
further  direct  that  the  photograph  supply  business 
heretofore  conducted  by  me  at  Portland  be  continued 
or  discontinued  by  my  executor,  as  he  shall  deem 
best;  provided,  however,  that,  in  the  event  that  my  said 
executor  shall  determine  to  continue  the  said  business, 
the  consent,  in  writing,  of  a  majority  in  interest  of 
my  residuary  legatees  above  named,  shall  be  neces- 
sary; and,  if  such  consent  is  not  obtained,  that  my 
said  executor  shall  proceed  to  wind  up  said  business 
and  realize  on  the  assets  thereof."  The  administra- 
tor continued  the  business  after  the  latter  appoint- 
ment, and  on  August  3,  1892,  he  filed  what  is  denom- 
inated a  '^report  of  summaries  of  business  transacted 
by  him  during  six  months  last  past,"  which  is  as  fol- 
lows:— 

Gash  on  hand  at  time  of  appointment  -  -  $  623  62 
Gash  received  on  old  accounts,  from  June, 

1891,  to  June  13,  1892 3,498  12 
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(Ml  received  on   sales  merchandise  to 

June  13,  1892,  accounts 17,081  04 

Cash  received  on  daily  sales  merchandise 

to  June  13, 1892,  accounts   •    .     .      .      4,651  91 

$25,864  69 
Paid  on  claims  and  for  expenses  and  new 

merchandise .-.     25,800  58 

Balance  cash  on  hand  -    •     .     -      .  $       54  11 

On  November  1  he  filed  the  following  account,  in 
pursuance  of  the  order  of  the  court  made  at  the  in- 
stance of  the  M.  A.  Seed  Dry-Plate  Company,  which 
also  required  him  to  show  cause  why  said  estate  should 
not  be  wound  up  and  settled:— 

AS8BT8   OF  BSTATB. 

Stock,  goods,  wares,  and  merchandise   -    -  $  9,224  83 
Accounts  on  books  owing  the  estate   -    -        9,084  59 

$18,309  42 

UABILITIBS. 

Claims  allowed,  reported  November  1,1892  $  7,928  16 
Current  accounts  of  the  business    •    -    -      2,980  86 

$10,908  92 

Claims  paid 682  50 

Leaving  a  probable  balance  of    -    -    -    -      7,400  50 
Claims  collected  on  accounts  due  estate  at 

time  of  inventory 3,773  17 

These  comprise  all  the  reports  or  accounts  made 
or  filed  by  the  administrator  touching  his  manage- 
ment of  the  estate,  except  the  one  now  to  be  noticed. 
On  December  20, 1892,  he  was  ordered  to  dose  out 
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the  business  and  file  his  final  account  by  April  1, 
1898.  The  date  was  subsequently  postponed  to  May 
1,  and  then  to  July  1.  On  July  18  he  filed  what  he 
denominated  his  ''final  report  and  account,"  which 
purports  to  show  only  the  "moneys  and  assets  coming 
into  his  hands  and  amounts  disbursed  since  Novem- 
ber  1,  1892."  Among  the  items  of  expenditures  are 
$728.20  for  rent  and  $2,199.15  for  salaries.  The 
prayer  is  that  the  account  may  be  adjusted,  and  dis- 
tribution ordered,  and  that  he  and  his  bondsmen  may 
be  finally  discharged.  The  day  for  final  hearing  and 
settlement  of  the  account  was  set  for  September  5, 
1893.  Prior  to  the  last  named  date  the  M.  A.  Seed 
Dry-Plate  Company,  which  was  a  creditor  of  said  es- 
tate in  the  sum  of  $1,284.55,  filed  objections  to  said 
account,  and  more  especially  to  the  item  of  $2,199.15, 
salaries  from  November  1,  1892,  to  the  date  of  filing 
the  final  account,  and  set  up  some  facts  tending  to 
show  negligence  and  misconduct  of  the  administrator 
and  maladministration  of  the  estate.  Upon  the  hear- 
ing, the  court  disallowed  the  claim  for  salaries  except 
$810,  and  made  an  order  charging  him  with  the  dif- 
ference between  the  amount  claimed  and  the  amount 
allowed,  together  with  other  moneys  admitted  to  be 
in  his  hands,  and  removed  him  from  his  trust,  and 
appointed  Miss  Alice  Gibson  administratrix  de  bonis 
non  with  the  will  annexed.  An  appeal  was  taken 
from  this  order  and  decree  to  the  circuit  court,  and 
there  affirmed,  and  Weister  now  prosecutes  an  appeal 
to  this  court. 

Affiricsd. 
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For  appellant  there  was  an  oral  argument  by  Mr. 
Cicero  MiUon  IdUmaUf  with  a  brief  to  this  effect: 

An  administrator  cannot  be  removed  except  upon 
direct  proceedings  for  that  purpose:  Hill's  Ann.  Laws, 
§§  1087,  1094,  1095,  1100,  1173,  1174,  1175;  Ramp  v. 
McDaniel,  12  Or.  108;  In  re  Eolladay  Estate,  18  Or.  168; 
Wright  v.  Edwards,  10  Or.  298,  301;  Roatel  v.  Morat,  19 
Or.  181,  184. 

The  only  issue  before  the  county  court  upon  the 
trial  of  this  cause  was  that  presented  by  the  objections 
to  the  final  account  of  the  administrator.  These  ob- 
jections are  detailed  and  specific  and,  with  the  answer 
thereto,  present  clear  and  definite  issues,  and  upon 
these  issues,  and  these  alone,  the  evidence  was  taken 
and  the  case  tried.  The  issues  thus  formed  prescribe 
Ihe  limit  of  investigation,  and  of  necessity,  the  extent 
of  the  decision.  Within  these  limits  the  court  may 
be  conceded  the  largest  latitude  of  discretion,  but 
surely  no  court  has  discretion  to  grant  relief  entirely 
outside  the  issues  and  especially  to  grant  a  character 
of  relief  different  from  that  sought  and  for  which  the 
statute  has  provided  a  special  mode  of  procedure. 

Proceedings  for  the  removal  of  an  administrator 
are  specially  provided  for  and  the  method  of  invoking 
the  jurisdiction  of  the  court  for  that  purpose  is  partic- 
ularly pointed  out  in  the  statute:  Hill's  Ann.  Laws,  §§ 
1094,  1095,  1100.  The  only  difference  between  the 
two  methods  pointed  out  by  these  sections  is  that  in 
the  former  the  proceedings  are  begun  by  petition 
which  is  the  basis  of  the  notice,  and  in  the  latter  the 
proceedings  are  instituted  upon  motion  of  the  judge 
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based  upon  certain  facts  within  his  knowledge.  In 
both  methods  of  procedure  the  administrator  must 
have  notice  that  proceedings  for  his  removal  have 
been  instituted  and  that  he  must  appear  and  defend 
upon  that  issue.  In  this  case  there  was  no  suggestion 
either  in  the  objections  filed,  or  in  any  of  the  pro- 
ceedings, that  there  was  to  be  an  effort  to  remoye  the 
administrator.  If  the  court  was  not  satisfied  with  his 
management  of  the  estate  a  citation  to  show  cause 
why  he  should  not  be  removed  might  have  been 
issued  to  the  administrator  under  section  1100,  but 
the  court  had  no  power  to  summarily  remove  him  be- 
cause not  satisfied  with  his  report.  This  was  beyond 
the  jurisdiction  of  the  court.  If  the  court  was  not 
satisfied  with  the  administrator's  report  and  sustained 
the  objections  to  it  the  administrator  might  either 
appeal  from  that  decision  or  he  might  file  another  re- 
port obviating  the  objections:  Roatel  v.  Morat,  19  Or. 
181.  But  inasmuch  as  the  court  summarily  removed 
the  administrator  he  had  no  opportunity  to  file  any 
additional  report  or  to  make  any  further  showing. 

For  respondent,  the  M.  A.  Seed  Dry-Plate  Com- 
pany,  there  was  an  oral  argument  by  Mr.  J.  Couch 
Flandera^  with  a  brief  over  the  names  of  WUliamSy 
Wood  &  LinthicuTriy  and  Mr,  FlanderSf  to  this  effect: 

County  courts  are,  in  the  nature  of  things,  vested 
with  a  very  large  discretionary  power  over  the  con- 
duct of  executors  and  administrators,  and  ilRs  exercise 
will  not  be  interfered  with  on  appeal,  unless  plainly 
required  by  some  principle  of  law:  In  re  HoUaday's 
EsUlU,  18  Or.  168. 
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When,  in  the  hearing  of  objections  to  the  account 
of  an  administrator,  a  showing  is  made  of  maladminis- 
tration by  an  administrator,  the  probate  court  has  in- 
herent power  to  remove  such  administrator,  although 
no  direct  proceeding  for  such  removal  had  been  in- 
stituted: Sixcesaion  of  Olover  (La.),  9  So.  Rep.  97. 

The  amount  of  extra  compensation  to  be  allowed 
an  administrator,  over  and  above  the  statutory  com- 
pensation, is  discretionary  with  the  probate  and  cir- 
cuit courts,  and  such  discretion  will  not  be  interfered 
with  on  appeal:  Steel  v.  Holladay,  20  Or.  462,  465; 
Mower's  Appeal,  48  Mich.  441,  452;  Wilson  v.  Wilson, 
3  Gill  A  J.  15;  West  v.  Smith,  8  How.  411;  Handy  v. 
CoUins,  60  Md.  230  (45  Am.  Rep.  725). 

No  allowance  should  be  made  to  an  executor  for 
unusual  or  extraordinary  services,  unless  an  account 
is  presented  setting  forth  the  same:  Steel  v.  HoUaday, 
20  Or.  462,  465;  In  re  Moore's  Estate  (CaL),  31  Pac. 
584,  585;  Collins  v.  Tilton,  58  Ind.  374. 

An  administrator  may  forfeit  right  to  compensa- 
tion by  misconduct  in  office:  Crosswell  on  Executors, 
§  646. 

Per  Curiam.  Error  is  predicated  of  the  action  of 
the  county  court  in  two  particulars:  First,  in  the  dis- 
allowance in  part  of  Weister's  claim  for  salaries  from 
November  1,  1892,  to  the  date  of  filing  his  final  ac- 
count;  and,  second,  in  removing  him  as  administrator, 
because  the  proceeding  was  not  one  instituted  under 
the  statute  for  the  especial  purpose,  nor  by  citation  to 
the  administrator  to  show  cause  against  such  action. 

It  is  shown  by  the  evidence  in  the  case  that  a  con- 
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cem  styled  the  "  Weister-Meek  Company  *'  was  formed 
about  January  1,  1893,  to  engage  in  the  same  line  of 
business  as  that  carried  on  by  the  Partridge  estate, 
under  the  administration  of  Weister.  Miss  Alice  Gib* 
son,  the  bookkeeper  of  the  Partridge  estate  as  well  as 
for  the  Weister-Meek  Company,  says  it  actually  com- 
menced business  January  1,  1898,  but  had  no  stock 
until  some  time  in  February;  and  Weister  admits 
that  it  began  in  February  or  some  time  before.  There 
is  but  little  doubt  that  Weister  was  a  member  of  the 
concern,  but  he  claims  that  he  was  only  nominally  so, 
and  that  his  name  was  used  by  Meek  without  his  con- 
sent.  It  is  certain,  however,  that  he  was  its  sole  man- 
ager  from  its  inception  until  the  remaining  goods  of 
the  estate  were  sold  at  auction,  June  26,  1893,  and 
that  Meek  had  but  little,  if  anything,  to  do  with  it. 
The  business  of  the  company  was  opened  up  and  car- 
ried on  in  the  same  building  as  that  occupied  by  the 
Partridge  estate,  and  the  same  help  employed  in  the 
one  as  in  the  other;  that  is  to  say,  the  two  concerns 
occupied  the  same  building,  and  were  managed  and 
conducted  by  one  person  and  his  employees  each 
working  upon  a  single  salary.  These  salaries  and  the 
rental  for  the  building  thus  occupied  were  all  paid 
out  of  the  funds  of  the  Partridge  estate;  but,  to  com- 
pensate the  estate  for  services  rendered  the  Weister- 
Meek  Company  by  said  manager  and  employees,  emd 
for  the  use  of  the  building  from  the  time  of  its  incep- 
tion, Weister  charged  the  company  with  $150,  and 
gave  the  estate  credit  for  a  like  amount.  The  alleged 
expenses  for  salaries  was  $250  per  month,  except 
when  a  stenographer  was  employed,  in  which  event  it 
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was  more,  and  the  rental  was  $85  per  month.  An  at> 
tempt  was  made  to  show  the  relative  .amount  of  busi- 
ness transacted  by  each  concern,  which  was  estimated 
to  be  about  75  per  cent,  by  the  estatCi  and  25  per  cent, 
by  the  company.  After  December  20  the  adminis* 
trator  was  engaged  solely  in  closing  out  the  remnant 
of  stock  on  hand,  and  collecting  outstanding  claims 
and  accounts,  by  direction  of  the  court,  for  the  pur- 
pose of  winding  up  the  business  and  settling  the 
estate.  The  claim  for  salaries  is  stated  in  the  account 
in  a  lump  sum,  but  no  vouchers  were  filed  therewith 
nor  produced  at  the  trial.  Weister  claimed  a  salary 
for  his  own  services  of  $100  per  month,  but  it  does 
not  appear  to  whom,  or  what  amount  to  each,  the  bal- 
ance of  the  expense  for  salaries  was  paid,  nor  is  there 
anything  to  show  the  necessity  or  reasonableness 
thereof.  In  this  state  of  the  record,  the  county  court 
allowed  Weister  $810  in  addition  to  his  regular  statu- 
tory  commission  of  $384.23  upon  the  appraised  value 
of  the  estate,  as  reasonable  compensation  for  extra- 
ordinary services  as  such  administrator,  and  disal- 
lowed  the  balance  of  his  claim. 

Ought  we  to  disturb  this  conclusion?  The  appel- 
lant has  not  shown  himself  entitled  to  more.  The 
statute  requires  that  the  final  account  of  an  adminis- 
trator shall  contain  a  detailed  statement  of  the  amount 
of  money  received  and  expended  by  him,  from  whom 
received,  and  to  whom  paid,  and  refers  to  vouchers 
for  such  payments:  Hiirs  Ann.  Laws,  §  1173.  As  it 
pertains  to  the  alleged  expenses  paid  on  account  of 
salaries,  as  with  other  alleged  expenses,  the  account 
filed  fails  utterly  in  a  compliance  with  the  statute,  nor 
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does  the  proof  help  the  administrator  except  as  it 
pertains  to  his  individual  salary.  Beyond  this  fea- 
ture, it  was  the  duty  of  the  administrator  to  state  with 
particularity  his  claim  for  extra  compensation,  so  that 
the  court,  as  well  as  those  interested  in  the  estate, 
may  he  informed  fully  of  the  nature  of  the  service 
rendered,  and  of  its  necessity  and  value  to  the  estate, 
and  be  thereby  enabled  to  distinguish  the  items  which 
are  a  proper  charge  from  those  that  may  be  unjust 
and  improper:  Steel  v.  Holladay,  20  Or.  462  (26  Pac. 
562).  In  May  v.  Qreeriy  75  Ala.  167,  it  is  said  that 
''proof,  moreover,  should  have  been  made  of  each 
special  service  with  its  peculiar  value,  and  the  whole 
should  not  have  been  aggregated  by  mere  estimate 
without  being  itemized."  Under  these  authorities, 
and  in  the  light  of  the  facts  of  the  case,  with  the 
large  discretionary  power  lodged  with  the  county  court 
in  determining  the  amount  and  reasonableness  of 
charges  as  extra  compensation,  we  are  unable  to  say 
that  its  conclusion  is  unjust  to  the  administrator;  and 
we  are  constrained  to  permit  the  decree  in  that  re* 
spect  to  stand. 

As  relating  to  the  second  contention,  the  statute 
provides  that  an  executor  or  administrator  may  be 
removed,  upon  application  of  an  heir,  legatee,  devisee, 
creditor,  or  other  person  interested  in  the  estate,  for 
unfaithfulness  or  neglect  of  his  trust  to  the  probable 
loss  of  the  applicant;  or  the  court  may,  for  like  cause, 
upon  its  own  motion,  remove  such  oflBcer;  but  in 
either  instance  he  must  be  cited  to  appear  and  show 
cause  why  such  action  should  not  be  taken,  and  is 
thereby  accorded  a  hearing  in  the  premises:     Hill's 
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Ann.  Laws  §§  1094,  1100.  In  the  case  at  bar  there 
was  no  such  citation  and  no  hearing  had  upon  the 
precise  question.  But  the  administrator  was  before 
the  court  upon  his  own  application  to  be  discharged. 
It  appeared,  however,  that  the  estate  had  not  been 
fully  administered,  there  being  many  accounts  due 
the  estate  which  were  yet  uncollected;  and  there  was 
much  evidence  adduced  showing  maladministration 
on  the  part  of  Weister.  He,  as  administrator  of  the 
estate,  sold  goods  to  himself,  as  manager  of  the  Weis- 
ter-Meek  Company;  and  these  he  again  sold  at  a  profit 
to  the  company  of  more  than  100  per  cent.  During 
the  time  the  two  concerns  were  engaged  in  business 
in  the  same  building,  there  was  sold  to  the  com- 
pany goods  for  which  it  paid  the  estate  $360,  which 
were  again  sold  by  the  company  to  its  customers  for 
$742.67;  and  when  the  goods  belonging  to  the  estate 
were  finally  disposed  of  at  auction,  it  seems  that  large 
quantities  of  them  found  their  way  into  the  Weister- 
Meek  Company's  business,  since  which  time  Weister 
has  continued  as  manager,  and  received  a  salary  di- 
rect from  the  company.  An  attempt  is  made  to  ex- 
plain this  action  of  the  administrator  by  testimony 
that  the  company  sold  on  credit,  while  it  purchased 
from  the  estate  for  cash,  and  that,  through  the  agency 
of  the  company,  the  estate  was  enabled  to  dispose  of 
a  larger  amount  of  its  stock,  and  at  a  greater  profit, 
than  it  could  otherwise  have  done;  but,  considering 
all,  the  administrator  has  not  satisfactorily  justified 
his  management  of  the  estate.  He  has  had  much  time 
within  which  to  have  collected  and  adjusted  the  out- 
standing accounts  without  satisfactory  results,  and,  in 
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view  of  his  past  condact,  it  is  reasonably  inferable 
that  his  continuance  in  office  would  probably  be  fol- 
lowed by  loss  to  interested  parties.  Whether  or  not 
the  order  of  removal  was  proper,  as  a  primary  act, 
we  shall  not  determine;  but  having  been  made  upon 
what  would  appear  to  be  sufficient  cause,  though  not 
in  a  proceeding  instituted  directly  for  that  purpose, 
with  citation  to  him  and  an  opportunity  to  be  heard 
upon  the  precise  issue,  this  court  will  not  now  disturb 
it  (Succession  of  Qlover  [La.]  9  So.  97);  and  the  decree 
of  the  court  below  will  therefore  be  affirmed  in  so  far 
as  it  affirms  the  decree  of  the  county  court  The  court 
costs  attending  the  appeal  in  both  instances  should  be 

borne  by  the  estate. 

Affirmed. 


. .  [ATvued  Noyember  29;  decided  December  27, 1B97.] 
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^^\  TILLAMOOK    DAIRY   ASSOCIATION  v.  SCHER. 
%_Z  MERHORN. 

I  81   dOel  (61  Pac  «8.) 

I  48     79| 

Plkadivo — AmvDMBVT  BT  OiciTTiiro  A  Pabtt. — The  rale  In  Oregon 
ooncerning  amendments  to  complaints  by  omitting  some  parties  orig- 
inally sued  is  that  when  it  appears,  in  an  action  apon  a  joint  contnct» 
that  one  or  more  of  the  defendants  are  not  liable,  tiiey  may  be  dropped 
and  the  cause  continued  as  to  the  others,  the  test  being  whether  there 
ooald  have  been  a  recovery  against  any  of  the  defimdants  had  they 
been  sued  alone.  This  rule  is  influenced  by  section  60,  subdivision  3^ 
Hill's  Ann.  Laws,  and  sections  244  and  246  concerning  separate  judg- 
ments against  different  defendants:  Sean  v.  MeGrew,  10  Or. 48;  Ah  L^ 
▼.  Oang  Choy,  IS  Or.  205,  and  Hamm  y.  Baache^  22  Or.  613,  approved 
and  followed. 

Idsm. —  It  is  an  appropriate  exercise  of  discretion  for  a  trial  court  to  per- 
mit a  complaint  to  be  amended  before  trial  by  omitting  the  name  of  a 
defendant:  TaJbot  v,  OarreUon,  31  Or.  256,  applied. 

From  Multnomah:  E.  D.  Shattuck,  Judge. 
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Action  by  the  Tillamook  Dairy  Association  againdt 
Barnet  S.  and  Charles  F.  Schermerhorn  as  partners. 
The  defendant  Charles  F.  Schermerhorn  filed  a  sepa* 
rate  answer  in  abatement  of  the  action,  and  the  de- 
fendant Barnet  S.  Schermerhorn  demurred.  When 
the  demurrer  was  brought  on  for  hearing,  the  plain- 
tiff applied  for  leave  to  amend  its  complaint  by  strik- 
ing out  the  name  of  Charles  F.  Schermerhorn,  which 
was  granted,  and  the  cause  dismissed  as  to  him.  The 
plaintiff  thereupon  filed  an  amended  complaint,  set- 
ting out  the  same  cause  of  action,  and  alleging  that 
the  defendant  Barnet  S.  Schermerhorn  is  doing  busi- 
ness under  the  firm  name  of  Schermerhorn  and  Com- 
pany, and  demanded  judgment  accordingly.  Upon 
motion  of  defendant,  the  amended  complaint  was 
stricken  from  the  files;  and  the  action  of  the  court  in 
this  regard  is  assigned  as  error,  and  constitutes  the 
basis  of  the  sole  question  made  upon  the  appeal. 

Bbvsbsbd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr,  Wallace  W.  Thayer. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  A.  King  Wilson. 

Mr.  Justice  Wolvbrton,  after  stating  the  facts, 
deliyered  the  opinion  of  the  court. 

It  is  contended  by  the  defendant  that,  the  action 
having  been  brought  against  two  parties  upon  an 
alleged  joint  contract,  the  complaint  could  not  be 
amended  so  as  to  state  a  causo  of  action  against  one 
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of  them  only;  that  such  an  amendment  is,  in  effect, 
the  statement  of  a  new  and  different  cause  of  action, 
which  it  is  thought  is  not  permissible  under  the  prac- 
tice.    The  idea  formerly  obtained  that  a  joint  obliga^ 
tion  or  contract  constituted  an  indivisible  demand. 
The  several  individuals  jointly  contracting  were  con- 
sidered as  a  single  entity,  and,  to  describe  that  entity, 
it  was  necessary  to  name  the  identical  individuals 
bound.     A  description  which  omitted  any  that  were 
bound,  or  included  others  not  bound,  would  not  iden- 
tify the  entity.     Hence  it  was  requisite  that  all  the 
individuals  composing  it  should  be  charged,  and  no 
more;   otherwise,  the  contract  sued  on  would  not  be 
the  one  made.     So,  it  was  considered  that  an  amend* 
ment  which  omitted  a  party  formerly  charged  jointly 
with  another  was  a  statement  of  a  new  and  distinct 
cause  of  action.     Modern  code  practice,  however,  has 
materially  encroached  upon  this  idea,  and  a  nonjoin- 
der or  misjoinder  of  parties  defendant  does  not  neces- 
sarily nonsuit  the  plaintiff  or  defeat  the  action.    It  is 
provided  by  statute  that  when  an  action  is  against  two 
or  more  defendants,  and  ''all  the  defendants  have 
been  served,  judgment  may  be  taken  against  any  or 
either  of  them  severally,  when  the  plaintiff  would  be 
entitled  to  judgment  against  such  defendant,  or  de- 
fendants, if  the   action   had   been   against  them,  or 
either  of  them  alone'':  Hill's  Ann.  Laws,  §  60,  subdi* 
vision  3.     Furthermore,  "  judgment  may  be  given  for 
or  against  one  or  more  of  several  plaintiffs,  and  for  or 
against  one  or  more  of  several  defendants  ";  and,  "  in 
an  action  against  several  defendants,  the  court  may, 
in  its  discretion,  render  judgment  against  one  or  more 
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of  them,  whenever  a  several  judgment  is  proper,  leav- 
ing the  action  to  proceed  against  the  others":  Hill's 
Ann.  Laws,  §§  244,  245.  A  statute  identical  in  effect 
with  these  sections  has  received  judicial  construction 
in  New  York,  and  it  is  there  held  that  <'  a  plaintiff  is 
not  now  to  be  nonsuited  because  he  has  brought  too 
many  parties  into  court.  If  he  could  recover  against 
any  of  the  defendants  upon  the  facts  proved  had  he 
sued  them  alone,  the  recovery  against  them  is  proper, 
although  he  may  have  joined  others  with  them  in  the 
action  against  whom  no  liability  is  shown":  Mcintosh 
v.  Ensign,  28  N.  Y.  169,  172.  And  under  a  statute  of 
similar  import  more  recently  enacted,  and  which  it 
was  declared  should  receive  the  same  construction  as 
the  former,  Andrews,  J,,  says:  "  The  common-law  rule 
that,  in  an  action  against  several  defendants  upon  an 
alleged  joint  contract,  the  plaintiff  must  fail  unless 
he  establishes  the  joint  Uability  of  all  the  defendants, 
is  no  longer  the  rule  of  procedure  in  this  state.  By 
the  former  code  (section  274),  the  court  was  author- 
ized in  an  action  against  several  defendants  to  render 
judgment  against  one  or  more  of  them,  leaving  the 
action  to  proceed  against  the  others,  whenever  a  sev- 
eral judgment  was  proper.  The  court,  in  construing 
this  provision,  did  not  limit  its  application  to  cases  of 
joint  and  several  liability,  but  considered  it  as  author- 
izing a  separate  judgment  where  a  separate  liability 
of  some  of  the  defendants  was  established  on  tbe  trial, 
although  the  cause  of  action,  as  alleged  in  the  com- 
plaint, was  joint  only":  Stedeker  v.  Bernard,  102  N.  Y. 
327,  330  (6  N.  E.  791). 

From  these  authorities  the  true  and    reasonable 
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conBtraction  of  the  several  sections  of  our  statute  al- 
luded to  would  appear  to  be  that  when,  in  an  action 
upon  a  joint  contract,  it  is  determined  that  one  or 
more  of  the  defendants  are  not  liable,  but  that  one  or 
more  of  the  others  are,  judgment  may  be  given  and 
rendered  against  those  liable,  whether  their  liability 
be  joint  or  several,  and  the  other  defendants  may  be 
dismissed.  ''The  test,"  says  Emott,  J.,  in  Mcintosh  v. 
Ensign,  28  N.  Y.  169,**  is  whether  the  plaintiff  can  re- 
cover in  the  action  against  any  of  the  defendants  if 
they  had  been  sued  alone."  This  view  seems  to  be 
generally  supported  by  judicial  opinion:  See  Ruten- 
berg  v.  Main,  47  Cal.  214;  Gruhn  v.  Stanley,  92  Cal.  86 
(28  Pac.  56);  Lewis  v.  Clarkin,  18  Cal.  399;  Lewis  v. 
Williams,  8  Minn.  151;  Makepeace  v.  Davis,  27  Ind. 
352;  TruesdeU  v.  Rhodes,  26  Wis.  215;  Pomeroy's  Code 
Remedies,  §§  289-292.  The  decisions  of  this  court  are 
in  exact  harmony  with  the  interpretation  elsewhere. 
See  Sears  v.  McOrew,  10  Or.  48;  Ah  Lep  v.  Oong  Choy, 
13  Or.  205  (9  Pac.  483);  Hamm  v.  Basche,  22  Or.  513 
(30  Pac.  501).  An  effort  was  made  to  distinguish 
these  cases  as  resting  upon  contracts  not  joint,  but 
either  several  or  joint  and  several,  and  for  that  reason 
not  in  point.  But,  in  the  light  of  the  other  adjudica- 
tions referred  to,  we  regard  this  as  a  ''distinction  with- 
out a  difference."  If  A,  B  and  C  are  sued  upon  a 
joint  contract  or  obligation,  and  it  should  turn  out 
that  C  was  not  bound,  under  the  rule  judgment  could 
go  against  A  and  B,  while  the  complaint  would  be  dis- 
missed as  to  C,  to  the  same  effect  as  if  the  action  had 
been  instituted  against  all  upon  a  several  or  joint  and 
several  contract,  and  it  was  shown  that  C  was  not  lia- 
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ble  with  the  others.  Nor  could  it  make  any  difference 
ihat  several  persons  were  sued  as  jointly  bound,  and 
it  should  appear  that  one  only  was  obligated.  Judg- 
ment could  be  had  as  to  him,  and  the  complaint  dis- 
missed as  to  the  others:  Stedeker  v.  Bernard^  102  N. 
Y.  327  (6  N.  E.  791),  was  an  action  against  several  de- 
fendants, who,  it  was  alleged,  were  partners,  doing 
business  under  the  firm  name  of  H.  0.  Bernard  and 
Company,  and  which  firm  had  executed  and  delivered 
its  check  to  plaintiff.  The  answer  denied  that  the 
check  was  made  in  behalf  of  or  by  the  firm,  but  averred 
that  it  was  executed  by  Bernard  individually  in  his 
private  business.  The  court,  on  motion  of  plaintiff 
for  judgment  on  account  of  the  frivolousness  of»the 
answer,  gave  judgment  against  Bernard,  and  allowed 
the  action  to  be  continued  against  the  other  defend- 
ants. The  judgment  against  Bernard  singly  was  sus- 
tained, although  the  action  was  instituted  upon  an 
alleged  joint  obligation  of  several  doing  business  as 
partners  under  a  designated  firm  name.  Apply  the 
test  indicated  by  Emott,  J.,  in  Mcintosh  v.  Ensign,  28 
N.  Y.  169,  to  the  case  at  bar,  and  we  have  but  to  look 
to  the  amended  complaint,  the  allegations  of  which 
must  be  taken  as  true  for  the  purposes  of  the  motion, 
to  determine  whether  the  plaintiff  would  have  been 
entitled  to  a  judgment  against  Barnet  S.  Schermerhorn 
if  the  action  hud  been  instituted  against  him  singly; 
and  from  the  averments  therein  it  clearly  appears 
that  he  would  have  been  so  entitled,  although  he  had 
no  cause  of  action  against  Charles  F.  Schermerhorn. 
The  amendment  was  before  trial,  and  germane  to 
the  subject-matter  of  the  controversy,  and  one  proper 
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to  have  been  made  under  the  sound  dlBcretion  of  the 
court:  Talbot  v..  Qarretson,  81  Or.  256  (49  Pac.  978), 
The  court  below,  in  the  exercise  of  such  discretion 
(Hiirs  Ann.  Laws,  §  101),  granted  leave  to  amend  by 
striking  out  the  name  of  Charles  F.  Schermerhorn, 
but,  upon  motion  to  strike  the  amended  complaint 
from  the  files,  concluded  that  the  amendment  was  one 
that  he  had  not  the  power  to  allow,  and  sustained  the 
motion.  In  this  it  was  in  error,  and  the  judgment  will 
therefore  be  reversed  and  remanded  for  such  further 
action  as  may  be  deemed  advisable  in  the  premises. 

Sbvbbsbd* 
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STOUT  V.  YAMHILL  COUNTY. 

(51  Pac  442.) 

OouNTY  GouBT  AB  FisoAL  Ageitt. — A  county  court  acting  on  the  expedi- 
ency and  manner  of  repairing  bridges  in  the  public  highway  is  acting 
as  an  agent  of  the  county  and  not  as  a  court:  Orouen  y.  Wasco  County, 
10  Or.  HI,  and  Franld  v.  BaUey,  31  Or.  285,  applied. 

Records  or  County  Ooubt— Pabol  Evidencb.— Parol  evidence  is  adniia- 
sible  to  supplement  the  records  of  a  county  court  as  to  proceedings  of 
such  court  when  sitting  for  the  transaction  of  county  business,  since 
the  court  is  then  acting  only  as  the  agent  of  the  county,  and  in  such 
cases  the  records  do  not  constitute  the  only  evidence  of  what  was 
done. 

From  Yamhill:  George  H.  Burnett,  Judge. 

This  is  an  action  by  the  firm  of  Stout  &  Martin 
to  recover  $1,010.80  for  lumber  alleged  to  have  been 
sold  and  delivered  by  the  plaintiffs  to  the  defendant 
county.  The  complaint  alleges  that  on  the  eighteenth 
day   of  June,   1894,  the   County   Court  of   Yamhill 
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Connty,  sitting  for  the  transacting  of  county  businesSy 
duly  designated  and  appointed  one  of  its  members,  J. 
J.  Henderson,  to  superintend  the  repair  of  an  ap- 
proach to  a  bridge  on  the  public  highway  across  the 
South  Yamhill  River,  between  McMinnville  and  Day- 
ton, or  to  rebuild  the  same  in  such  manner  as  in  his 
judgment  would  be  for  the  best  interests  of  the  county; 
that,  pursuant  to  this  appointment,  Henderson,  on  the 
nineteenth  day  of  June,  1894,  in  the  name  and  on  be- 
half of  the  county,  contracted  with  the  plaintiffs  for 
certain  lumber  to  be  used  in  the  repair  of  such  ap- 
proach; that,  in  pursuance  of  this  contract,  the  plain- 
tiffs sold  to  the  defendant,  and  delivered  to  Henderson 
for  it,  between  the  nineteenth  day  of  June  and  the 
seventh  day  of  August,  one  hundred  and  thirty-four 
thousand,  seven  hundred  and  forty-four  feet  of  lum- 
ber at  the  agreed  price  of  |7.50  per  thousand,  amount- 
ing in  the  aggregate  to  $1,010.80;  that  the  lumber  was 
sold  and  delivered  to  be  used,  and  was  used,  in  repair- 
ing the  approach  to  such  bridge,  with  the  knowledge 
and  consent  of  the  defendant,  and  is  now  in  use  by 
the  pubUc;  that  on  August  8,  1894,  plaintiffs  pre- 
sented their  claim  to  the  county  court,  and  on  Sep. 
tember  5  following  the  sum  of  $181.11  was  allowed 
thereon,  which  the  plaintiffs  refused  to  accept.  The 
answer  admits  the  making  of  the  order  appointing 
Henderson  superintendent  of  the  repairs  or  rebuild- 
ing of  the  approach  referred  to,  but  denies  that,  in 
pursuance  of  such  appointment,  he  made  the  contract 
with  plaintiffs  alleged  in  the  complaint,  or  that  they 
furnished  to  the  defendant  any  lumber  whatever  to  be 
used  in  repairing  such  approach,  except  to  the  amount 
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and  reasonable  value  of  1181.11,  which  amount  had 
been  duly  allowed  by  the  county  court. 

Upon  the  trial  the  plaintiffs,  to  sustain  the  issues 
on  their  part,  gave  in  evidence  a  certified  copy  of  an 
order  of  the  county  court  '4n  the  matter  of  rebuilding 
or  repairing  approach  to  the  bride  across  South  Yam- 
hill River,  between  McMinnville  and  Dayton,"  of  date 
June  18,  1894,  appointing  Henderson  "  to  superintend 
the  repair  of  said  approach,  or  rebuild  the  same  in 
the  manner  that,  in  his  judgment,  will  be  for  the  best 
interests  of  the  county."  They  then  offered  to  prove 
by  parol  that  the  order  as  entered  by  the  clerk  in  the 
journal  did  not  fully  express  the  authority  conferred 
upon  Henderson  by  the  county  court,  but  that  it  actu- 
ally authorized  and  empowered  him  to  employ  the 
labor  and  purchase  the  lumber  and  other  material 
necessary  to  rebuild  or  repair  such  approach,  as  he 
might  think  best;  tbat  one  of  the  plaintiffs  was  in  at- 
tendance on  the  county  court  at  the  time  this  order 
was  made  for  the  purpose  of  contracting  with  such 
court  to  furnish  the  lumber  necessary  for  the  repair 
of  the  approach  in  question,  and  that  he  was  informed 
by  the  members  of  the  court,  while  it  was  in  ses- 
sion, that  Henderson,  who  was  one  of  the  county 
commissioners,  had  been  appointed  the  agent  of  the 
county,  with  full  power  and  authority  to  make  all  nec- 
essary contracts  in  reference  to  the  matter,  and  that 
he  should  see  him  concerning  the  same;  that  he  sub- 
sequently contracted  with  Henderson  to  furnish  the 
lumber,  and  did  so  furnish  it,  and  it  was  used  by  him 
in  the  repair  of  the  approach  to  the  bridge  in  qaes« 
tion,  and  entered  into  and  formed  a  part  thereof;  that 
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he  sabseqnently  filed  with  the  county  court  a  verified, 
itemized  •claim  for  the  lumber  so  furnished,  and  that 
such  court  allowed  thereon  the  sum  of  1181.11;  that 
Henderson  thereafter  made  a  verbal  report  to  the 
county  court,  while  in  session,  of  his  doings  in  the 
matter  of  the  repair  of  the  approach  to  the  bridge  in 
question,  and  that  such  court  at  the  time  ratified  and 
confirmed  all  his  acts  in  relation  thereto.  But  all  this 
evidence  was  ruled  out  by  the  court  as  incompetent, 
and  upon  motion  of  the  defendant  a  nonsuit  was  or- 
dered, from  which  judgments  the  plaintiffs  bring  this 

appeal* 

Bbvsbskd. 

For  appellants  there  was  a  brief  over  the  names  of 
George  Q.  Bingham  and  Spencer  &  Talmage^  with  an 
oral  argument  by  Mr.  Bingham  and  Mr,  S.  8.  Spencer. 

For  respondent  there  was  an  oral  argument  by 
Messrs.  Samuel  L.  Hayden,  district  attorney,  and  IV. 
M.  Ramsey  J  with  a  brief  over  the  names  of  Ramsey  & 
FenUmt  to  this  effect: 

County  courts,  when  transacting  county  business, 
act  as  courts  of  record  with  a  clerk,  and  all  their  pro- 
ceedings must  be  entered  of  record.  They  are  not 
mere  boards:  Consti.,  Art.  VII.,  §§1,  12,  15;  Hill's 
Ann.  Laws,  §§  893,  896,  899,  903.  County  courts  when 
transacting  the  mere  fiscal  affairs  of  the  county,  as  for 
example,  auditing  bills,  speak  only  by  their  records. 

When  an  inferior  court  has  jurisdiction  of  a  mat- 
ter its  proceedings  are  to  be  judged  the  same  as  those 
of  a  superior  court:  Dempster  v.  PumeU^  3  M.  &  G. 
375;  1  Black  on  Judgments,  §  287. 
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A  county  court  being  a  court  of  record,  and  the 
statute  requiring  its  proceedings  to  be  kept^of  record, 
can  speak  only  by  its  journal:  DoiigUu  County  Road 
Company  v.  Abraham,  6  Or.  318-323;  Douglas  County 
Road  Company  v.  Douglas  County,  5  Or.  373;  Vaughn 
V.  School  District,  27  Or.  57  (39  Pac.  395);  Mo(yre  v. 
Newfield,  4  Me.  46;  Judson  y.  School  District,  38  Me. 
170;  People  v.  Board  of  Supervisors,  125  111.  334;  Tus- 
tin  V.  Oaunt,  4  Or.  313. 

In  support  of  the  proposition  that  where  a  court  or 
other  public  tribunal  is  required  to  keep  a  record  of 
its  proceedings  and  has  a  clerk,  parol  proof  is  not  ad- 
missible to  contradict,  aid,  or  supplement  the  record, 
or  to  show  alleged  proceedings  where  the  record  is 
silent,  we  refer  to  the  following:  Berryman  v.  Ghran- 
villcy  51  Ala.  507;  Stevenson  v.  Bay  City,  26  Mich.  44; 
Hall  V.  People,  etc,,  21  Mich.  456;  Louisville  v.  McKeg* 
ney,  7  Bush  (Ky.),  651,  652;  Taylor  v.  Heny,  2  Pick. 
397,  402;  Manning  v.  Glouscester,  6  Pick.  6;  Andrews  v. 
Boylston,  110  Mass.  213;  Morrison  v.  Lawrence,  98 
Mass.  219;  Mayhew  v.  District,  etc.,  13  Allen,  129;  20 
Am.  and  Eng.  Enc.  Law  (1st  ed.),  501,  503;  StaU  v. 
Locket,  54  Mo.  App.  202;  Holt  v.  Moonch,  5  Tex.  Cir. 
App.  650;  Phelan  v.  County  of  San  Francisco,  5  Cal. 
541;  Pennsylvania  Railroad  Company  v.  Montgomery 
Passenger  Railway  Company,  27  L.  R.  A.  766;  School 
District  v.  Padden,  89  Pa.  St.  395. 

Mr.  Justice  Bean,  after  stating  the  facts  in  the 
foregoing  language,  delivered  the  opinion  of  the  court. 

The  rulings  of  the  trial  court  were  evidently  based 
upon  the  theory  that  Henderson's  authority  to  make 
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the  contract  upon  which  this  action  is  based  could  be 
proven  only  by  the  records  of  the  county  court,  and 
that  parol  evidence  was  not  admissible  to  supplement 
such  record  as  to  facts  which  actually  occurred,  but  of 
which  the  clerk  neglected  to  make  a  proper  record. 
In  this  we  think  the  court  was  in  error.  A  county 
court,  when  exercising  the  authority  and  powers  per- 
taining to  county  commissioners  under  section  896  of 
Hill's  Ann.  Laws,  acts  either  as  a  court  of  inferior  jur- 
isdiction, or  as  the  mere  fiscal  or  managing  agent  of 
the  county,  according  to  the  nature  and  character  of 
the  matter  under  consideration:  Crossen  v.  Wasco 
County,  10  Or.  Ill;  Frankl  v.  Bailey,  31  Or.  285  (50 
Pac.  186).  Its  judicial  proceedings  must,  like  that  of 
all  courts,  be  proven  by  the  record;  but  when  it  is 
acting  as  a  mere  managing  agent  in  the  transaction 
of  the  ordinary  business  of  the  county  there  is  no  law, 
statutory  or  otherwise,  rendering  invalid  a  contract 
made  with  or  by  its  authority  merely  because  such 
contract,  or  the  authority  of  the  person  making  it,  is 
not  entered  in  the  records  of  the  court,  and  there  is 
no  statute  making  the  record  the  only  evidence 
thereof.  It  is  not  the  record,  but  the  assent  and 
agreement  of  the  members  of  the  court  when  in  ses- 
sion, and  acting  as  a  court,  which  gives  validity  to  the 
contract;  and  the  negligence  of  the  clerk  in  failing  to 
fully  record  their  proceedings  cannot  nullify  their 
acts.  If  the  clerk  makes  a  complete  record,  as  the 
statute  seems  to  contemplate  he  shall  do  (section  903), 
such  record  is  competent,  and  the  best  evidence  of  its 
acts,  and  perhaps  cannot  be  contradicted  by  parol; 
but,  if  he  fails  to  perform  this  duty,  it  is  no  defense 
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to  an  action  against  the  county  upon  the  contract  as 
actually  made.  The  reason  is  apparent.  A  party  con- 
tracting with  a  county  court  has  no  power  or  authority 
to  determine  what  shall  or  shall  not  be  entered  in  the 
records.  That  is  a  matter  which  rests  alone  with  the 
county  officers,  and  the  law  will  not  permit  prejudice 
or  loss  to  such  a  party  by  reason  of  the  negligence  or 
intentional  omission  of  the  other  contracting  party  to 
make  the  records  of  the  court  show  all  its  acts  and 
proceedings,  but  allows  the  omission  to  be  supplied  by 
parol.  This  rule  has  been  recognized  and  enforced  in 
many  jurisdictions  in  cases  similar  to  the  one  at  bar 
and  seems  well  settled:  20  Am.  and  Eng.  Enc.  Law  (1st 
ed.),  501;  1  Dillon  on  Municipal  Corporations,  §§  300, 
301;  Tiedeman  on  Municipal  Corporations,  §  108; 
Gillett  V.  Commissioners,  18  Kan.  410;  Chicago  Railway 
Company  v.  Commissioners  of  Stafford  County^  36  Kan. 
121  (12  Pac.  593);  Rock  Creek  Township  v.  Codding,  i2 
Kan.  649  (22  Pac.  741);  Athearn  v.  Independent  Dis- 
trict, 33  Iowa,  105;  Jordan  v.  Osceola  County,  59  Iowa, 
388  (13  N.  W.  344);  Morgan  v.  Wilfley,  71  Iowa,  212 
(32  N.  W.  265);  Taymouth  v.  Koehler,  35  Mich.  22; 
School  District  v.  Clark,  90  Mich.  435  (51  N.  W.  529); 
German  Insurance  Company,  of  Freeport  v.  Independent 
School  District  of  Milford,  25  C.  C.  A.  492  (80  Fed.  366). 
It  follows  that  the  judgment  of  the  court  below  must 
be  reversed,  and  a  new  trial  ordered. 

Reversed. 
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[Deolded  at  Pihdlstoh  July  n,  IM?.]  81   821 

KOSHLAND  v.  HOME  INSURANCE  COMPANY.        »;  ^. 

(40  Pus.  864.)  |f33    idsj 

1.  IssuBAjrcs— Nkw  Mobtqaosb.— Where  property  has  been  insared  with 

knowledge  of  existing  incumbrances^  the  mortgaging  of  such  property 
withoat  ihe  consent  of  the  company  to  provide  funds  which  are  used 
to  pay  off  the  existing  incumbrance  is  not  a  violation  of  a  provision 
that  the  policy  shall  be  void  '*if  the  subject  of  the  insurance  be  or  be- 
come incumbered  by  mortgage/* 

2.  Inm. —  A  subsequent  change  in  the  form  of  the  incumbrances  on  in- 

sured property,  which  were  known  when  the  policy  was  issued,  will 
not  work  a  ftrfeiture  of  the  policy,  so  long  as  the  amount  is  not  in- 
creased. 

From  Umatilla:  Robert  Bakin,  Judge. 

On  the  nights  of  the  ninth  and  tenth  of  June,  1895, 
one  Charles  Cunningham  lost  by  fire  a  large  amount 
of  property  in  Umatilla  and  Morrow  counties,  which 
was  insured  in  several  different  companies,  the  de« 
fendant,  the  Home  Mutual  Insurance  Company,  being 
among  the  number.  Its  policy  was  for  $11,825  on 
three  frame  buildings  and  a  quantity  of  hay  therein- 
also,  $4,680  on  sheep,  while  contained  in  a  building 
described  in  the  policy.  After  the  fire  Cunningham 
assigned  the  policy  and  all  his  righte  thereunder  to 
the  plaintiff;  and,  the  defendant  having  denied  lia- 
bility, this  action  was  brought  to  recover  on  the 
policy.  Within  the  time  required  to  answer,  the  de- 
fendant appeared  and  filed  a  petition  and  bond  for 
the  removal  of  the  cause  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Oregon,  on  the  ground 
that  the  controversy  is  between  citizens  of  different 
states,  and  that  it  is  a  nonresident  of  this  atate.     This 
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petition  was  denied,  and  defendant  answered,  setting 
up,  among  other  things,  as  a  defense  to  the  action,  the 
violation  of  a  condition  of  the  policy  of  insurance 
which  provides  that  ''this  entire  policy,  unless  other- 
wise provided  by  agreement  indorsed  hereon  or  added 
hereto,  shall  be  void  *  *  *  if  the  subject  of  the 
insurance  be  or  become  incumbered  by  mortgage, 
trust  deed,  judgment,  or  otherwise,"  by  the  assured 
executing,  without  the  knowledge  or  consent  of  the 
defendant  company,  a  mortgage  upon  the  property 
covered  by  the  policy,  for  the  sum  of  |28,000.  The 
reply  admits  the  execution  of  the  mortgage  as  charged, 
but  avers  that  at  the  time  of  the  issuance  of  the  policy 
of  insurance  the  real  property  upon  which  said  build- 
ings were  situate  was  incumbered  by  three  certain 
mortgages,  amounting  in  the  aggregate  to  the  sum  of 
$25,000,  which  sum  was  also  secured  by  a  chattel  mort- 
gage on  the  sheep  covered  by  the  policy,  and  that  the 
risk  was  accepted  and  the  policy  issued  by- the  defend- 
ant company  with  full  knowlege  of  the  existence  of 
these  incumbrances;  that  after  the  issuance  and  deliv- 
ery of  the  policy  the  sum  secured  by  the  mortgages 
referred  to  became  due,  and,  the  holders  thereof  de- 
manding payment,  Cunningham  paid  them  with 
money  borrowed  of  the  plaintiff,  to  secure  the  pay- 
ment of  which  he  made,  executed,  and  delivered  the 
mortgage  referred  to  in  the  answer,  which  covered 
not  only  the  property  included  in  the  prior  mortgages, 
but  a  large  amount  of  other  property;  of  the  alleged 
value  of  $28,000.  Trial  was  had,  resulting  in  a  ver- 
dict and  judgment  in  favor  of  plaintiff  for  the  sum  of 
$6,375,  and  defendant  appeals. 

Affirmsd. 
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For  appellant  there  was  a  brief  oyer  the  namea  of 
Chamberlain  A  Thomas,  with  an  oral  argument  by  Mr. 
George  E.  Chamberlain. 

For  respondent  there  was  a  brief  and  an  oral  arga- 
gument  by  Mesers.  John  J.  BaUeray  and  Charles  H. 
Carter. 

Mr.  Justicb  Beak,  after  making  the  foregoing 
statement,  delivered  the  opinion  of  the  court 

The  record  contains  numerous  assignments  of 
error,  but  the  only  ones  relied  upon  at  the  argument 
or  discussed  in  appellant's  brief  arise  out  of  the  re- 
fusal of  the  trial  court  to  surrender  its  jurisdiction  on 
the  filing  of  the  petition  and  bond  by  the  defendant 
for  removal  to  the  federal  court,  and  in  refusing  to 
rule  that  the  mortgage  of  128,000  to  the  plaintiff, 
,referred  to  in  th6  pleadings,  was  a  violation  of  the 
condition  of  the  policy  against  incumbrances,  and 
rendered  it  void.  Upon  the  first  question  but  little 
need  be  said.  While  the  petition  for  removal  avers 
that  the  plaintiff  was  at  the  time  of  the  commence- 
ment of  the  action,  and  still  is,  a  citizen  of  the  State 
of  Oregon,  and  that  the  defendant  was  and  is  a  citizen 
of  the  State  of  California,  it  was  nevertheless  admitted 
in  open  court  by  the  defendant  at  the  hearing,  and 
made  a  part  of  the  record,  that  the  allegations  of  the 
petition  on  that  subject  are  not  true,  but  that  plaintiff 
is,  and  was  at  the  time  of  the  commencement  of  the 
action,  a  citizen  and  resident  of  the  State  of  California. 
The  petition  was  treated  in  the  court  below  as  if  it 
had  been  amended  accordingly,  and  will  be  so  consid- 
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ered  here.  This  being  so,  the  case  is  clearly  not  one 
of  which  the  federal  courts  are  given  jurisdiction  by 
the  first  section  of  the  act  of.  congress  of  March  3, 
1887,  on  the  ground  of  diversity  of  citizenship,  be- 
cause both  parties  are  residents  of  the  same  state,  and 
the  jurisdiction  of  such  courts  on  removal  by  the  de- 
fendant is  linxited  by  that  section  to  such  cases  as 
might  have  been  commenced  therein  by  original  pro- 
cess: Railroad  Company  v.  Davidson^  157  U.  S.  201  (15 
Sup.  Ct.  563).  Hence  the  trial  court  properly  refused 
to  surrender  its  jurisdiction,  upon  the  facts  appearing 
of  record  in  that  court. 

1.  Upon  the  other  point  the  record  shows  that,  at 
the  time  the  policy  of  insurance  in  suit  was  issued,  Cun- 
ningham, the  assured,  was  the  owner  of  about  twelve 
thousand  acres  of  land  in  Umatilla  and  Morrow  coun- 
ties, with  the  buildings  and  appurtenances  thereon, 
and  was  also  the  owner  of  about  eighteen  thousand  or 
twenty  thousand  head  of  sheep  ranging  on  said  land; 
that  the  real  estate  was  incumbered  by  three  separate 
mortgages  to  secure  the  sum  of  $26,415.38  in  the  ag- 
gregate, which  sum  was  likewise  secured  by  a  chattel 
mortgage  on  the  sheep  referred  to,  and  the  contract  of 
insurance  was  made  and  the  policy  issued,  covering 
some  of  the  buildings  on  the  mortgaged  property  and 
their  contents,  and  $4,650  on  the  sheep,  with  knowl- 
edge that  the  property  was  so  incumbered.  After  the 
policy  had  been  issued  and  delivered,  and  before  the 
fire,  Cunningham  borrowed  of  plaintiff  the  money 
with  which  to  pay  off  and  discharge  these  incum- 
brances, and  gave  as  security  therefor  a  mortgage  not 
only  on  the  property  included  in  the  prior  mortgages, 
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bnt  on  a  large  amount  of  other  property,  and  this  is 
the  mortgage  referred  to  in  the  pleadings.  There  is 
no  contention  that  the  policy  is  void  on  accomnt  of 
the  incumbrances  on  the  property  at  the  time  the  in- 
surance was  effected,  but  the  question  presented  for 
decision  is  whether,  after  the  issuance  and  delivery  of 
a  policy  of  insurance,  the  giving  of  a  mortgage  by  the 
assured  on  the  property  covered  thereby,  without  the 
consent  of  the  company,  to  secure  the  funds  with 
which  to  pay  and  discharge  an  incumbrance  existing 
thereon,  is  a  violation  of  the  provision  that  it  shall  be 
void  "  if  the  subject  of  the  insurance  be  or  become  in- 
cumbered by  mortgage"  without  the  consent  of  the 
company  indorsed  thereon  in  writing.  Now,  if  this 
clause  in  the  policy  is  to  be  given  a  strict  and  literal 
interpretation,  it  would  seem  that  any  incumbrance 
given  by  an  assured  after  the  policy  has  been  issued 
and  delivered  is  a  violation  thereof,  whatever  may 
have  been  the  purpose  for  which  it  was  given.  But 
courts  are  always  reluctant  to  enforce  forfeitures;  and 
when  one  mortgage  is  given  practically  as  a  substitute 
for  another,  as  in  this  case,  there  is  no  reason,  in  our 
opinion,  for  doing  so.  The  rule  that  an  incumbrance 
in  violation  of  the  terms  of  a  policy  of  insurance 
works  a  forfeiture  is  based  on  the  theory  that  it  in- 
creases the  risk;  for,  if  a  man  may  insure  his  property 
to  its  full  value,  and  then  incumber  it  to  its  full  value, 
it  may  easily  be  seen  how  it  may  be  turned  into  a 
source  of  profit:  Brown  v.  Insurance  Company,  41  Pa. 
St.  187.  But,  where  the  policy  is  issued  with  knowl- 
edge by  the  company  of  an  existing  incumbrance,  a 
subsequent  renewal  thereof,  or  a  new  incumbrance 
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given  for  the  purpose  of  discharging  the  old  one,  does 
not  increase  the  risk,  because  the  incumbrance  prac* 
tically  remains  the  same.  By  issuing  the  policy  the 
company  contracts  to  accept  the  risk,  incumbered  as 
the  property  then  is;  and  a  subsequent  change  in  the 
form  of  the  incumbrance,  or  the  substitution  of  one 
creditor  for  another,  is  not  a  violation  of  the  spirit  or 
intent  of  the  contract,  and  therefore  ought  not  to  work 
a  forfeiture  of  the  insurance.  If  the  assured  cannot 
use  the  property  covered  by  the  policy  as  security  for 
the  money  with  which  to  pay  off  an  incumbrance  ex- 
isting at  the  time  it  is  issued,  he  is  either  at  the  mercy 
of  the  company,  or  else  must  suffer  the  risk  of  hav- 
ing his  property  sold  under  a  decree  of  foreclosure. 
There  is  neither  reason  nor  justice  in  a  doctrine  which 
requires  him  to  suffer  in  that  way,  when  no  possible 
harm  can  be  done  to  the  insurer  by  substituting  one 
creditor  for  another,  or  one  security  for  another.  The 
risk  remains  the  same,  for  the  interest  of  the  assured 
in  the  property  is  unchanged.  There  is  some  diver- 
sity of  opinion  in  the  adjudged  cases  as  to  whether, 
after  an  existing  mortgage  has  been  paid  and  dis* 
charged,  the  assured  can  give  another  for  the  same  or 
a  less  amount  without  violating  the  condition  of  the 
policy  against  incumbrances;  but,  where  the  new 
mortgage  is  given  merely  in  lieu  of  an  existing  in- 
cumbrance, reason  as  well  as  authority  favors  the  doc- 
trine that  it  does  not  increase  the  risk,  and  therefore 
is  no  violation  of  the  conditions  of  the  policy  against 
incumbrances:  Bowlua  v.  Phosniz  Insurance  Company^ 
133  Ind.  106  (20  L.  E.  A.  400,  32  N.  E.  319);  KisUyr  v. 
Lebanon  Mutual  Insurance  Company,  128  Pa.  St.  563 
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(5  L.  R.  A.  646,  15  Am.  St.  Rep.  696,  18  Ati.  447); 
Dwelling  House  Insurance  Company  v.  Oould  (Pa.  Sup.), 
19  Atl.  793;  Weiss  v.  Insurance  Company y  148  Pa.  St 
349  (23  All.  991);  Kansas  Fire  Insurance  Company  v. 
Saindon,  53  Kan.  623  (35  Pac.  15);  Georgia  Home  In- 
surance Company  v.  Stein^  72  Miss.  943  (18  So.  414); 
RttsseU  V.  Insurance  Company,  71  Iowa,  69  (32  N.  W. 
95).     It  follows  that  the  judgment  must  be  affirmed, 

and  it  is  so  ordered. 

Affibmbd. 

[Decided  October  2S»  1897.] 

On  Rbhbaring. 

Mr.  Justiob  Bban  delivered  the  opinion  of  the 
court. 

2.  During  the  progress  of  the  trial,  defendant  of- 
fered to  prove  that  the  amount  of  the  incumbrances  on 
the  property  at  the  time  the  insurance  was  effected  had 
been  reduced  by  payments,  and  did  not  exceed  |16,- 
000  at  the  time  plaintiff's  mortgages  were  given,  and 
therefore  the  statement  in  the  opinion  heretofore  filed 
that  they  were  given  for  the  purpose  of  raising  money 
with  which  to  pay  prior  incumbrances  was  not  strictly 
accurate.  But,  in  our  opinion,  the  evidence  offered 
was  immaterial.  The  question  was  not  so  much 
whether  the  amount  secured  by  plaintiff's  mortgages 
exceeded  that  actually  due  on  the  prior  liens  at  the 
time  of  their  execution  as  it  was  whether  the  risk  had 
been  thereby  increased.  The  rule  that  an  incum- 
brance on  insured  property,  in  violation  of  the  terms 
of  the  policy,  works  a  forfeiture,  proceeds  upon  the 
theory  that  it  increases  the  hazard,  by  reducing  the 
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interest  of  the  assured  in  the  property  covered  by  the 
policy,  and  consequently  his  interest  in  its  preserva- 
tion. But  the  reason  of  this  rule  ceases  where  the 
poliey  is  issued  with  knowledge  of  existing  incum- 
brances. The  insurance  in  that  case  in  effect  con- 
tracts to  accept  the  risk  according  to  the  assured 's 
present  interest  in  the  property,  and  a  subsequent 
change  in  the  form  or  amount  of  the  incumbrances 
ought  not  to  work  a  forfeiture  of  the  policy  so  long  as 
the  amount  of  such  mcumhttmces  is  not  increased. 
The  interest  of  the  assured  remains  unchanged,  and 
the  moral  hazard  the  same.  It  is  true,  there  is  some 
conflict  in  the  authorities  upon  this  question;  but  we 
take  this  to  be  the  better  rule,  and  supported  by  the 
weight  of  authority.     See  cases  cited  in  the  original 

opinion. 

Bbhbabikg  Dbnibd. 


[  Aicned  Maich  4 ;  decided  April  12, 1897.] 

HAMILTON  V.  GAMBELL. 

(48  Pto.  488.) 

HuificiPAL  CoBPOBATioirs— Public  Impboykmbbts — Gabnishmbbt. — Port- 
land City  Charter,  {  118,  providing  for  the  taking  of  bonds  for  the 
faithfal  performance  of  a  contract  for  improvements,  and  also  to  se- 
cure material  men  and  others  their  claims  Hnder  snch  contract,  is  not 
yiolated  by  an  ordinance  ^ich  provides  that  where  public  Improve- 
ments have  been  accepted  by  the  proper  authorities  a  material  man 
may  file  his  claim  with  the  city  auditor  within  ftve  days  thereafter, 
and  directs  that  the  auditor  shall  withhold  the  amount  due  the  con- 
tractor till  the  amount  of  the  claim  is  adjusted,  and  that  on  the  failure 
of  the  contracitor  and  the  claimant  to  agree,  and  on  the  claimant*s 
commencing  within  twenty  days  an  action  to  recover  the  claim,  and 
causing  a  writ  of  attachment  to  be  issued  and  notice  thereof  to  be 
served  on  the  auditor,  the  auditor  shall  withhold  a  warrant  from  the 
contractor  till  a  final  determination  of  the  rights  of  the  parties.  The 
section  in  the  charter  requiring  a  bond  with  certain  conditions  is  not 
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a  limitation  on  the  manner  in  which  contracts  may  be  drawn,  but  ia  a 
proviso  that  no  contract  ahall  be  made  without  that  kind  of  bond. 
The  regulation  of  the  ordinance  ie  a  reasonable  one,  intended  to  com- 
ply with  the  moral  duty  resting  alike  on  public  corporations  and  pri- 
vate persons  to  see  that  those  who  perform  services  for  them,  either 
directly  or  indirectlyi  are  paid,  and  it  does  not  aubjeot  the  dty  to  gar- 
nishment. 

From  Multnomah:    E.  D.  Shattuck,  Judge. 

Keplevin  by  A.  Hamilton  against  A.  N.  Gambell, 
as  auditor  of  the  City  of  Portland,  to  recover  the  pos- 
session  of  certain  warrants.  A  demurrer  to  the  answer 
haying  been  sustained,  defendant  appeals. 

Rbyersed. 

For  appellant  there  was  a  brief  over  the  names  of 
William  M.  Cakcy  city  attorney,  and  Frederick  L.  Kee- 
iMin,  with  an  oral  argument  by  Mr.  Cake. 

For  respondent  there  was  a  brief  over  the  name  of 
Hume  &  Hall,  with  an  oral  argument  by  Mr.  John  H. 
HaU. 

Opinion  by  Mr*  Justice  Wolvbrtgn. 

This  is  an  action  for  the  recovery  of  three  certain 
city  warrants  drawn  upon  the  treasurer  of  the  City  of 
Portland,  and  signed  by  its  mayor  and  auditor,  of  the 
aggregate  value  of  $862.50.  The  defendant,  who  is 
the  auditor  of  the  city,  interposed  two  defenses:  First , 
that  he  withholds  and  detains  the  warrants  in  pursu- 
ance of  certain  provisions  of  Ordinance  No.  9183, 
which  are,  in  effect,  as  follows: — 

Section  1.  Where  any  work  is  done  under  eon- 
iract  with  the  city  for  street  or  sewer  improvements, 
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and  has  been  accepted  by  the  common  council,  the 
auditor  is  required  to  withhold  the  issuance  of  war- 
rants in  payment  therefor  for  a  period  of  five  days, 
after  which  he  shall  issue  and  deliver  the  same;  pro^ 
videdf  no  person  who  has  furnished  material  or  labor, 
actually  used,  shall  have  previously  filed  in  his  office 
an  unadjusted  claim  therefor. 

Section  2.  Any  person^  firm,  or  subcontractor  fur- 
nishing materials  or  labor,  actually  used  or  employed 
in  such  improvements,  at  the  request  of  the  contractor, 
may  at  any  time  before  warrants  are  delivered  as  pro- 
vided for  in  section  1  file  his  or  their  claim  therefor 
in  writing  with  the  auditor,  stating  the  amount  there- 
of, which  shall  be  withheld  from  the  amount  due  such 
contractor  until  such  claim  is  adjusted  and  agreed 
upon  as  provided  in  the  following  section. 

Section  3.  If  the  amount  of  the  claims  is  agreed 
upon  and  adjusted  by  the  claimant  and  contractor, 
the  auditor  shall  deliver  warrants  in  accordance  with 
the  adjustment;  otherwise  he  shall  retain  them  for  a 
period  not  to  exceed  twenty  days  from  the  date  of  the 
acceptance  of  the  work,  when  he  shall  deliver  the  same 
to  the  contractor,  unless  the  claimant  shall,  previous 
to  the  expiration  of  said  twenty  days,  commence  an 
action  upon  the  claim,  and  cause  a  writ  of  attachment 
to  be  issued  and  notice  thereof  in  writing  to  be  served 
upon  the  auditor,  in  which  case  he  shall  withhold  the 
warrants  until  the  rights  of  the  respective  parties  are 
finally  determined. 

Section  5.  All  contracts  for  such  improvements 
shall  provide  that  the  same  shall  be  subject  to  the  pro- 
visions of  the  ordinance. 
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It  appears  that  the  Andrews  Lumber  Company  had 
a  claim  of  |862«60  against  the  plaintiff,  alleged  to  be 
for  lumber  furnished  and  used  in  city  improvements, 
which  claim  it  filed  with  the  auditor,  and  sued  upon 
as  contemplated  by  the  ordinance,  and  had  notice 
in  writing  of  the  commencement  of  the  action  and 
issuance  of  the  writ  of  attachment  served  upon  the 
auditor. 

And  second^  it  is  alleged,  by  way  of  estoppel,  that  in 
pursuance  of  advertisements  for  bids  for  the  improve- 
ments, with  notice  that  the  contract  therefor  was  to 
be  let  subject  to  the  provisions  of  the  foregoing  ordi- 
nance, plaintiff  bid  for  the  'Work,  and  thereafter,  on 
April  7,  1896,  entered  into  a  contract  with  the  city 
whereby  it  was  provided,  among  other  things,  that  the 
contract  was  made  and  entered  into  subject  to  the  pro- 
visions  of  ordinance  No.  9183,  which  was  expressly 
made  a  part  of  the  same,  and  at  the  same  time  entered 
into  bond  with  the  city  for  the  faithful  performance 
of  the  specifications  of  said  contract  subject  to  the  pro- 
visions of  said  ordinance.  A  demurrer  was  interposed 
to  the  affirmative  matter  of  the  answer,  which  was  sus- 
tained; and,  defendant  refusing  to  plead  further,  judg- 
ment was  entered  for  plaintiff,  from  which  defendant 
appeals. 

In  support  of  the  demurrer,  it  is  urged  that  the 
city  council  was  without  power  or  authority,  under  the 
charter  of  the  City  of  Portland,  to  enact  ordinance 
No.  9183,  and  that  it  is,  therefore,  ultra  vires  and  void. 
Section  118,  of  the  charter,  is  cited  as  containing  the 
only  provisions  to  be  found  which  in  any  way  lend 
support  or  authority  for   the   enactment,  and   it  is 
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claimed  that,  as  it  points  out  and  prescribes  a  certain 
measure  that  the  council  shall  adopt  for  the  protection 
and  security  of  laborers,  material  men,  and  subcon- 
tractors in  their  just  claims  for  labor  and  materials 
furnished  contractors  with  the  city  while  making  im- 
provements, the  particular  measure  is  exclusive  of  all 
others  intended  for  the  security  and  protection  of  the 
class  of  individuals  designated.  It  is  as  follows:  "The 
council  must  provide  by  ordinance  for  the  time  and 
manner  of  doing  the  work  on  any  proposed  improve- 
ment subject  only  to  the  following  restrictions,  viz*': 
After  directing  what  notice  shall  be  given,  and  pre- 
scribing the  manner  of  letting  the  contract,  it  con- 
tinues: "The  council  shall  provide  for  taking  security 
by  good  and  sufficient  bonds  for  the  faithful  perform- 
ance of  any  contract  let  under  its  authority,  and  to 
secure  laborers  and  material  men  and  subcontractors 
their  just  claims  under  said  contracts,  and  also  the 
faithful  maintenance  and  guarantee  of  such  work  for 
five  years  or  such  other  time  as  the  council  may  pre- 
scribe, and  the  provision  thereof  shall  be  enforced  by 
an  action  in  the  name  of  the  City  of  Portland."  Pre- 
liminarily, we  may  say  that  the  word  "provision,"  in 
the  latter  clause,  was  evidently  intended  to  read  "pro- 
visions," so  as  to  cover  all  the  enumerated  stipula- 
tions, as  the  context  does  not  seem  suited  to  any  other 
interpretation.  But  as  to  the  powers  of  the  council: 
The  section  does  not  purport  to  be  restrictive  of  any 
other  or  different  measures  that  the  council  may  see 
fit,  in  its  wisdom,  to  adopt  for  the  accomplishment  of 
the  purposes  contemplated  by  the  charter.  Indeed,  it 
is  but  a  fair  and  just  implication  and  interpretation 
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from  the  language  employed  that  the  onlj  restriotion 
imposed  upon  the  power  of  legislation  touching  the 
subject  is  that  the  particular  kind  or  method  of  secur- 
ity pointed  out  shall  not  be  overlooked,  or,  rather, 
that  it  shall  in  any  case  be  adopted  in  providing  for 
the  improvements  designated.  ''The  council  shall 
provide  by  ordinance  *  *  *  subject  only  to  the 
following  restrictions":  Is  not  here  an  implied  lati- 
tude for  legislation  extending  beyond  the  enumerated 
restrictions?  It  would  seem  from  the  reading  that  the 
power  was  otherwise  limitless  for  the  accomplishment 
of  the  specified  purposes.  This  is  not  a  case  where 
the  mode  of  contracting  is  specially  and  plainly  pre- 
scribed and  limited,  but  where  a  designated  mode  is 
appointed,  which  constitutes  the  only  restriction,  and 
it  cannot,  therefore,  become  the  measure  of  the  power. 
That  the  section  in  question,  when  considered  as  a 
whole,  confers  the  power  upon  the  city  to  enter  into 
contracts  with  individuals  for  making  the  specified 
improvements,  will  hardly  be  questioned.  But,  be 
this  as  it  may,  there  is  always  an  implied  or  incidental 
authority  to  contract  obligations  necessary  to  the  exe- 
cution of  special  powers  and  functions  with  which  the 
city  is  endowed  by  its  charter:  1  Dillon  on  Munici- 
pal Corporations  (4th  ed.),  §§  443,  447.  So,  also,  the 
power  to  contract,  unless  limited  or  restricted  by  cer- 
tain conditions  or  a  particular  mode  or  method,  neces- 
sarily carries  with  it  the  power  to  impose  any  reason- 
able regulations  not  contrary  to  law  or  public  policy 
which  may  seem  most  conducive  to  the  successful  ac- 
complishment of  the  purposes  in  hand. 

It  is  said  that  municipalities,  as  well  as  individuals 
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have  moral  purposes  to  subserve  in  their  dealings, 
and,  while  they  may  not  be  legally  compellable  to 
recognize  such  purposes,  yet  it  is  entirely  proper  for 
them  to  do  so,  and  they  are  not  to  be  excused  for  a 
dereliction  of  duty  in  this  regard.     Accordingly,  it 
has  been  held  that  it  was  competent  for  a  municipal- 
ity to  enter  into  stipulations  with  a  contractor  for  the 
construction  of  a  public  building,  making  his  pay- 
ment conditional  upon  his  performing  the  obligations 
which  he  may  assume  towards  his  subcontractors  and 
those  furnishing  labor  and  materials  in  the  course  of 
the  fulfillment  of  the  contract:  Knapp  v.  Swaney,  66 
Mich.  845  (56  Am.  Rep.  897,  23  N.  W.  162).    The  lan- 
guage of  Judge  CooLBT  is  so  pertinent  here  we  may 
be  pardoned  if  we  quote  somewhat  at  length.    He  says: 
*'A  corporation,  when  constructing  a  public  building 
or  other  public  work,  is  chargeable  with  moral  duty, 
as  an  individual  would  be,  to  see  that  it  is  so  con- 
structed that  people  may  not  be  injured  in  coming 
near  to  or  making  use  of  it  in  a  proper  manner.     In 
some  cases  they  may  not  be  legally  responsible  for 
failure  to  perform  this  duty;  but  where  the  moral  ob- 
ligation exists,  it  cannot  be  said  that  any  provision 
for  its  performance,  not  improper  in  itself,  is  ultra 
virea,    A  county  may  go  to  great  pains  and  great  ex- 
pense to  make  its   courthouse   unquestionably  safe, 
that  individual  citizens  may  not  suffer  injuries  conse- 
quent upon  its  construction.     But,  if  it  may  do  this, 
it  would  be  very  strange  if  it  were  found  lacking  in 
authority  to  stipulate  in  the  contract  for  the  building 
that  the  contractors,  when  calling  for  payment,  shall 
show  that  they  are  performing  their  obligations  to 
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those  who  supply  the  labor  and  materials,  and  that 
the  county  is  not  obtaining  the  building  at  the  ex- 
pense of  a  few  of  its  people/'  As  approving  the  doc« 
trine,  see,  also,  Sample  v.  Hale,  34  Neb.  220  (51  N.  W. 
837).  So  we  may  infer  that  it  was  competent  for  the 
municipality  in  the  present  case  to  provide  by  ordi« 
nance  for  the  further  protection  and  security  of  sub* 
contractors,  laborers,  and  material  men  in  their  just 
claims  against  original  contractors  with  the  city  for 
labor  and  materials  furnished  them,  and  of  which  the 
city  obtains  and  may  enjoy  the  benefit,  by  enacting 
that  the  contractor  shall  settle  with  such  claimants 
before  he  will  be  entitled  to  his  stipulated  compensa- 
tion; and  the  conditions  touching  the  time  during 
which  the  amount  due  the  contractor  shall  be  with- 
held are  certainly  reasonable. 

But  it  is  insisted  that  the  ordinance  contravenes 
the  recognized  policy  of  the  state,  which  exempts  mu- 
nicipalities and  their  officers  from  attachment  and 
garnishment.  We  do  not  think  that  the  ordinance 
was  intended  to  make  the  city  the  subject  of  gar- 
nishment. It  merely  prescribes  the  conditions  under 
which  the  contractor  shall  become  entitled  to  the 
warrants  which  constitute  his  compensation  for  stip. 
ulated  services,  and  in  the  meantime  the  auditor  is 
directed  to  withhold  them.  It  was  surely  competent 
for  the  city  to  impose  a  condition  that  the  contractor's 
compensation  should  not  fall  due  for  five  days  after 
the  completion  of  the  work;  and,  if  for  that  length  of 
time,  why  not  for  twenty  days  ?  And,  in  view  of  its 
moral  obligation  to  see  that  persons  who  have  fur- 
nished labor  and  materials  for  the  use  of  the  munici- 
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pality  shall  not  go  away  empty  handed,  it  does  not 
seem  unreasonable  to  require  of  the  contractor  tb*t 
he  settle  with  those  fvirnishing  such  labor  and  mate- 
rial at  his  request  before  he  shaH  be  entitled  to  his 
wages,  and  impose  conditions  accordingly.  Such  is 
the  purpose  of  the  ordinance,  and  the  direction  to 
withhold  the  warrants  after  action  begun  and  writ  of 
attachment  issued,  and  notice  thereof  served  upon  the 
auditor,  is  but  a  means  of  conserving  the  purpose. 
The  required  stipulations  are  but  conditions  of  *he 
time  and  manner  of  payment,  of  which  every  person 
who  contracts  with  the  city  must  take  notice,  and  to 
which  he  must  voluntarily  subscribe  if  he  would  make 
the  improvements.  We  think  the  city  council  was 
invested  with  ample  power  and  authority  to  enact  the 
ordinance  in  question,  and  that  the  conditions  com- 
plained of  are  not  ultra  vires  or  without  validity,  as  it 
pertains  either  to  the  ordinance  or  the  contract  made 
in  pursuance  thereof,  and,  therefore,  that  the  defense 
interposed  was  suflScient  in  law,  if  sustained  by  the 
facts,  to  defeat  the  action*  The  cause  will  be  re» 
manded,  with  directions  to  overrule  the  demurr^. 


Bbvbbssd. 


-gj-^3j  IDMlded  April  !•,  1W7.] 


CONTINENTAL  INS.  CO.  v.  RIGQEN. 

(48Pao.476.) 

1.  Rkpbal  op  Statutk—Irsurancb.— Sections  8  and  9  of  the  law  of  1864« 
.        ^  requiring  foreign  insurance  companies  doing  business  in  Oregon  to 

41   512j  execute  and  record  a  power  of  attorney  in  each  county  where  they 

'  31    336  should  have  resident  agents  (Laws  1864,  p.  745,  Hill's  Ann.  Laws,  f 

j  46   332  8276),  were  impliedly  repealed  by  the  statute  of  1887  on  the  same  sub- 

ject (Laws  1887.  p.  118,  Hiirs  Ann.  Laws,  i^  3563-3586).    This  latter 
statute  prescribed  in  detail  the  conditions  on  which  foreign  insurance 
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oompaniet  might  be  admitted  into  this  state,  and  is  plainly  a  sabeti- 
tate  for  the  prior  law  so  far  as  it  refers  to  appointing  a  person  on 
whom  serrioe  of  aammons  may  be  made:  LUUe  t.  OogaweU,  20  Or.  845, 
applied. 
2.  FoBKioH  IirsuBAiroB  GoMPANiKs.— The  requirement  of  section  3580, 
HiU*8  Ann.  Laws,  as  amended  (Laws  1880,  p.  64),  that  every  foreign 
fire  and  marine  insurance  company  doing  busineas  in  this  state  shall 
have  one  head  office  in  the  state  under  the  charge  of  a  general  agent, 
is  not  a  condition  precedent  to  the  right  of  such  company  to  do  busi- 
ness in  this  state,  and  a  failure  to  comply  therewith  will  not  render 
Yoid  and  unenforceable  a  contract  of  such  company  made  while  carry- 
ing on  business  here  under  a  license  regularly  issued  by  the  insurance 
commiiisioner,  although  it  might  afford  some  ground  for  a  proceeding 
by  the  state. 

From  Multnomah:    Loyal  B.  Stearns,  Judge. 

Suit  by  the  Continental  Insurance  Company  of 
New  York  against  S.  B.  Riggen  and  wife  to  foreclose 
a  mortgage.  A  demurrer  to  a  plea  in  abatement  was 
sustained  and  a  final  decree  entered  as  prayed  for,  from 
which  defendants  appeal. 

Affirmed. 

For  appellants  there  was  a  brief  oyer  the  name  of 
Oeorge,  Gregory  &  Duniway,  with  an  oral  argument  by 
Mr.  Ralph  R.  Duniway. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  John  C,  Leasure. 

Opinion  by  Mr.  Justice  Bean. 

This  is  a  suit  to  foreclose  a  mortgage  upon  certain 
real  estate  in  Multnomah  County,  executed  and  deliv- 
ered to  the  plaintiff  by  the  defendants  as  security  for 
the  payment  of  a  balance  due  the  plaintiff  from  de- 
fendant  S.  B.  Riggen  and  one  T.  M.  Riggen,  former 
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agent  of  the  company,  for  premiums  on  fire  insurance 
business  previously  done  in  this  state.  The  only  de- 
fense is  that  the  contract  upon  which  ^the  suit  is 
brought  is  void  because  at  the  time  of  its  execution 
the  plaintiff  was  a  fire  insurance  company  organized 
and  existing  under  the  laws  of  the  State  of  New  York, 
and  carrying  on  business  in  this  state  without  first 
having  complied  with  the  provisions  of  sections  3276 
and  3580  of  Hill's  Ann.  Laws,  by  executing  and  re- 
cording a  power  of  attorney,  appointijig  a  resident 
agent,  and  maintaining  a  head  or  general  office  in  the 
state  under  the  charge  of  a  general  agent.  The  court 
below  held  this  defense  insufficient,  and,  the  defend- 
ants declining  to  answer  or  plead  further,  a  decree 
was  entered  in  favor  of  plaintiff,  as  prayed  for  in  the 
complaint,  from  which  the  defendants  bring  this  ap- 
peal. 

1.  In  1864  the  legislature  passed  an  act  to  regu- 
late and  tax  foreign  insurance,  banking,  express,  and 
exchange  corporations  or  associations,  in  which  it  was 
provided  that,  before  doing  business  in  the  state,  any 
of  such  corporations  must  deposit  with  the  treasurer 
of  the  county  in  which  its  principal  office  or  agency 
is  maintained  the  sum  of  $50,000,  in  interest-bearing 
bonds  of  the  United  States,  as  security  for  persons 
transacting  business  with  such  corporation  in  the 
state,  and,  in  addition  thereto,  must  execute  and  ac- 
knowledge a  power  of  attorney  appointing  a  resident 
agent  or  attorney,  with  authority  to  accept  service  of 
process  for  the  corporation,  and  upon  whom  service 
could  be  made,  and  cause  the  same  to  be  recorded 
in  each  county  where  it  had  a  resident  agent:  Gen- 
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eral  La,ws  1864,  p.  745.  This  act  was  subsequently 
amended  in  some  matters  not  material  to  any  ques- 
tion presented  at  this  time,  and,  as  so  amended,  is 
published  as  chapter  XXIV  of  the  Miscellaneous  Laws 
of  the  compilation  of  1872  by  Deady  and  Lane.  In 
1887  (Laws  1887,  p.  118),  the  legislature  passed  an  act 
entitled  '^  An  Act  to  Regulate  and  License  Insurance 
Business  in  the  State  of  Oregon,''  being  chapter  L  of 
Hill's  Ann.  Laws;  and  the  principal  question  on  this 
appeal  is  whether  the  latter  act  repealed  by  implica- 
tion the  provisions  of  the  former,  requiring  a  foreign 
fire  insurance  company,  before  transacting  business 
in  the  state,  to  execute  and  record  in  each  county 
where  it  has  a  resident  agent  a  power  of  attorney  ap- 
pointing a  resident  and  citizen  of  the  state  as  its 
agent,  upon  whom  service  of  summons  may  be  made. 
Repeals  by  implication  are  never  favored,  and,  when 
there  are  two  acts  upon  the  same  subject,  effect  will  be 
given  to  both,  if  possible;  but  when  they  are  repug- 
nant, so  that  both  cannot  stand,  the  latter,  without 
any  repealing  clause,  will  operate  as  a  repeal  of  the 
former;  and,  even  when  they  are  not  repugnant,  if 
the  new  statute  revises  the  whole  subject-matter  of  the 
old,  and  is  plainly  intended  as  a  substitute  therefor,  it 
will  likewise  operate  as  a  repeal  of  the  former,  al- 
though it  contains  no  express  provision  to  that  effect: 
Little  V.  Cogswell,  20  Or.  345  (25  Pac.  727),  and  author- 
ities  there  cited.  Now,  it  is  manifest,  from  an  exami- 
nation of  the  act  of  1887,  that  it  was  intended  to  and 
cloes  revise  the  whole  subject  of  fire  insurance  busi- 
ness in  the  state,  and  prescribes  the  terms  and  condi- 
tions upon  which  both  domestic  and  foreign  insurance 
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companies  maj  be  permitted  to  do  business  here,  and 
therefore,  under  the  rule  referred  to,  clearly  operates 
as  a  repecJ  of  the  provisions  of  the  former  act  upon 
the  same  subject,  so  far  as  it  affects  such  companies. 
It  appoints  an  insurance  commissioner  charged  with 
the  duty  of  seeing  that  the  laws  of  the  state  respecting 
insurance  companies  are  faithfully  executed;  prohibits 
any  company,  firm,  or  individual  from  transacting 
life,  fire,  or  marine  insurance  in  the  state  without  a 
license  from  such  commissioner;  prescribes  in  detail 
the  terms  and  conditions  upon  which  foreign  insur- 
ance companies  may  be  admitted  into  the  state,  and 
upon  which  they  shall  be  entitled  to  do  business 
herein,  among  which  is  a  provision  that  they  shall  file 
with  the  insurance  commissioner  a  power  of  attorney 
authorizing  a  citizen  and  resident  of  the  state  to  ac- 
cept service  of  process  in  any  proceeding  in  any  of 
the  courts  of  the  state  or  of  the  United  States  therein, 
and  upon  whom  service  may  be  made;  and  by  secticm 
17  it  is  expressly  declared  that  '^  the  admission  of  an 
insurance  company  to  do  business  in  the  state  shall 
not  be  denied  by  the  commissioner  when  it  makes 
and  tenders  a  full  compliance  with  the  provisions  of 
this  act."  It  is  clear,  therefore,  that,  when  a  foreign 
insurance  company  complies  with  the  conditions  pre- 
cedent as  prescribed  in  the  act  of  1887,  it  is  entitled 
to  a  license  to  do  business  in  the  staie,  although  it  has 
not  complied  with  the  provisions  of  the  former  law  on 
the  subject,  and  hence  such  law  must  be  regarded  as 
repealed  by  implication.  And  when  so  licensed  it  is 
lawfully  here,  and  may  enforce  its  contracts  in  the 
courts  of  the  state.     It  is  admitted  that  at  the  time 
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the  note  and  mortgage  in  question  were  executed  the 
plaintiff  had  fully  complied  with  all  the  terms  and 
conditions  precedent  to  its  right  to  do  business  in  the 
state  as  prescribed  in  the  act  of  1887,  and  that  it  had 
been  duly  licensed  by  the  insurance  commissioner  for 
that  purpose,  and  hence  it  is  no  defense  to  this  suit 
that  it  had  not  executed  and  recorded  the  power  of 
attorney  required  by  sections  8  and  9  of  the  act  of 
1864. 

2.  The  other  defense  sought  to  be  made  is  only 
deserving  of  a  very  brief  notice.  It  is  sufficient  to  say 
that  the  provisions  of  section  3580  of  Hill's  Ann.  Laws, 
as  amended  in  1889  (Laws  1889,  p.  64),  that  every 
foreign  fire  and  marine  insurance  company  doing  bus- 
iness in  this  state  shall  have  one  head  or  general  office 
in  the  state,  under  the  charge  of  an  officer  known  as 
its  ''  general  agent,''  to  whom  all  other  agents  shall  re- 
port not  less  frequently  than  once  a  week,  etc.,  is  not 
made  a  condition  precedent  to  the  right  of  such  a  cor- 
poration to  do  business  in  the  state,  and  a  failure  to 
comply  therewith  will  not  render  the  contract  of  a  for- 
eign insurance  company  doing  business  in  this  state 
under  a  license  regularly  issued  by  the  insurance  com- 
missioner void  and  unenforceable  in  the  courts  of  the 
state.  A  failure  in  this  regard  may  perhaps  be  a  suf- 
ficient ground  for  the  revocation  of  a  license,  or  for 
some  proceeding  by  the  state  to  prevent  the  delin- 
quent company  from  doing  business  here,  but  it  con- 
stitutes no  defense  in  behalf  of  a  private  individual  to 
an  action  brought  against  him  on  a  contract  made  in 
this  state  between  the  company  and  himself.     It  fol- 
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lows  that  there  is  no  error  in  the  record,  and  the  de- 
cree of  the  court  below  is  affirmed. 

Affiskei). 


g^   g^  [  Dtoided  at  Pshdlbton  July  CI,  1817.] 

1J  JJ  RICHMOND  V.  McNeill. 

(49PM.879.) 

CoiTTBiBUTOBY  Nboligkncx  A  Bab  TO  Beoovebt  OF  DAicAoaB.— A  peivoii 
who,  by  a  slight  effort  and  without  danger  to  himBelf,  wonld  have 
avoided  the  destruction  of  his  property,  but  did  not  do  so,  is  chaige- 
able  with  such  contributory  negligence  as  will  prevent  his  recovery 
from  the  person  who  caused  the  injury :  Eaton  v.  Oregon  Railway  and 
Navigation  Company,  19  Or.  891,  approved. 

Bailboad  Fibb  —  Nkolioknob  —  NoHsuiT.— A  plaintiff  in  an  action 
against  a  railroad  company  for  damages  to  land  caused  by  fire  which 
spread  from  combustible  material  negligently  left  along  the  com- 
pany's right  of  way  and  ignited  by  a  passing  locomotive,  cannot  be 
charged  with  such  negligence  as  will  support  a  nonsuit,  when  his  ser- 
vant who  was  in  charge  of  the  property  went  with  reasonable  dili- 
gence to  the  scene  of  the  fire,  and  made  some  effort  to  perform  hia 
duty,  the  degree  of  which  is  a  question  of  fact  for  the  jury. 

Pbovinck  of  Juby— Question  of  Fact.— Where  different  deductions  may 
reasonably  be  drawn  fh>m  testimony  the  matter  should  be  left  to  the 
jury. 

Bailboads  —  Pbbsumftion  of  Negliokhcb. —  Evidence  tending  to  show 
that  a  railway  company  negligently  left  along  its  track  combustible 
material,  which  was  discovered  to  be  on  fire  soon  after  the  passing  of 
a  train,  and  plaintiff  thereby  suffered  damage,  raises  an  inference  that 
the  fire  was  caused  by  sparks  firom  the  engine,  which  the  company 
must  rebut. 

From  Union:     Stephen  A.  Lowell,  Judge. 

Action  hy  F.  L.  Richmond  and  W.  T.  Wright  against 
E.  McNeill,  receiver  of  the  Oregon  Railway  and  Navi- 
gation Company.  From  a  judgment  for  defendanti 
plaintiffs  appecJ. 

Rbvsbsbd. 
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For  appellants  there  was  an  oral  argument  by  Mr. 
Oeorge  E.  Chamberlain^  with  a  brief  over  the  names  of 
Frank  A.  E.  Starr^  and  Chamberlain  &  ThomaSt  urging 
these  points: 

The  rule  is  well  established  by  the  great  prepon- 
derence  of  authorities  that  a  railway  company  must 
keep  its  track  and  right  of  way  clear  of  all  such  sub* 
stances  as  are  liable  to  be  ignited  by  sparks  or  cinders 
from  its  engines.  This  is  a  duty  clearly  implied  in 
the  grant  or  charter  which  confers  the  right  to  use 
steam  engines.  As  fire  is  a  dangerous  agent,  it  is  but 
reasonable  to  presume  that  the  legislature  in  making 
the  grant  annexed  the  implied  condition  that  the 
track  and  right  of  way  shall  be  kept  in  such  condition 
as  to  avoid  danger  from  fire  spreading  therefrom: 
8  Am.  and  Eng.  Enc.  Law  (Isted.),  14;  Jones  y.  Midi- 
igan  Central'  Railway  Company,  59  Mich.  437;  Rich- 
mond, etc,  Railway  Company  v.  Medley,  75  Va.  499; 
Indiana  Railway  Company  v.  Oberman,  110  Ind.  538; 
Gibbon  v.  Wisconsin  Railway  Company,  66  Wis.  161; 
Delaware,  etc.,  Railway  Company  v.  Salmon,  39  N.  J.  L. 
299;  Toledo,  etc.  Railway  Company  v.  Ward,  48  Ind. 
476;  Pittsburg,  etc.  Railway  Company  v.  Nelson,  51  Ind. 
150;  Burlington,  etc,  Railway  Company  v.  Westover,  4 
Neb.  268;  Herry  v.  Southern  Pacific  Railway  Company, 
59  Cal.  578;  Henry  v.  Southern,  etc.  Railway  Company, 
50  Cal.  176;  Flynn  v.  San  Francisco,  etc.  Railway  Com- 
pany, 40  Cal.  14;  Kesee  v.  Chicago,  etc,  Railway  Com- 
pany, 30  Iowa,  78;  Troxler  v.  Richmond,  etc,  Railway 
Company,  74  N.  C.  377;  Kellogg  v.  Chicago,  etc,  RaiU 
way  Company,  26  Wis.  223;  Brighthope  Railway  Com- 
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pany  v.  Rogers j  76  Fa.  443;  Pittsburg ^  etc.^  Railway 
Company  v.  Nelson,  51  Ind.  150. 

Where  the  plaintiffs  use  their  land  in  a  natural  and 
proper  way,  they  are  not  chargeable  with  contribu- 
tory negligence  from  a  failure  to  take  precautions 
against  the  negligence  of  a  railway  company:  West  v. 
Chicago  Railroad  Company,  35  N.  W.  479;  Burlington 
Railroad  Company  v.  Westover,  4  Neb.  268;  Kellogg  v. 
Chicago,  etc.  Railroad  Company,  26  Wis.  223;  Clemens 
V.  Hannibal,  etc,,  Railroad  Company,  53  Mo.  366;  Patton 
V.  St.  Louis,  etc..  Railroad  Company,  87  Mo.  117;  Cook 
V.  Champlain,  1  Denio,  91;  Fero  v.  Buffalo,  etc..  Railroad 
Company,  22  N.  Y.  209;  Kalbfleisch  v.  Long  Island  Rail- 
road Company,  102  N.  Y.  520;  Lindsay  v.  Winona  & 
St.  Paul  Railroad  Company,  29  Minn.  411;  Karson  v. 
Milwaukee,  etc..  Railroad  Company,  29  Minn.  12;  Phil- 
adelphia Railroad  Company  v.  Hendrickson,  80  Pa.  St. 
182;  Philadelphia  Railroad  Company  v.  Schultz,  93  Pa. 
St.  341;  Richmond,  etc..  Railroad  Company  v.  Medley, 
75  Va.  499. 

Whether  or  not  the  plaintiffs  were  negligent  in  the 
matter  of  extinguishing  a  fire  originating  on  the  de- 
fendant's right  of  way  and  communicating  to  their 
land  is  a  question  of  fact  to  be  submitted  to  the  jury 
under  proper  instructions:  Karson  v.  Milwaukee,  etc,^ 
Railroad  Company,  29  Minn.  12;  Lindsay  v.  Winona, 
etc..  Railroad  Company,  29  Minn.  411;  Pacific  Railroad 
Company  v.  Brady,  17  Kan.  380;  Kansas  City  Railroad 
Company  v.  Owen,  25  Kan.  419;  Missouri  Pacific  Rail- 
road Company  v.  Connell,  30  Kan.  35;  Murphy  v.  Chi- 
cago, etc.,  Railroad  Company,  45  Wis.  222;  Ross  v.  Bos- 
ton,  etc..  Railroad  Company,  6  Allen,  87;  Diamond  v. 
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Northern  Pacific  Railroad  Company^  6  Mont.  580;  Fero 
y.  Buffalo^  etc.^  Railroad  Company ^  22  N.  Y.  209;  Illinois 
Central  Railroad  Company  v.  Frazier^  64  111.  29. 

Where  there  is  evidence  tending  to  show  that  the 
fire  originated  through  carelessness  of  the  defendant 
in  allowing  combustible  material  to  accumulate  on 
the  right  of  way,  it  imposes  upon  the  defendant  the 
burden  of  proving  that  he  had  used  proper  precau- 
tions for  confining  sparks  and  cinders:  Patterson  v. 
Chesapeake^  etc.^  Railroad^  26  S.  E.  393;  overruling  Ber- 
nard V.  Railroad  Company^  85  Va.  792.  See,  also,  2 
Sherman  and  Bedfield  on  Negligence,  §  673;  West  v. 
Chicago  J  etc.,  Railway  Company,  35  N.  W.  479. 

For  respondent  there  was  an  oral  argument  bj 
Messrs.  Joel  M.  Long  and  Thomas  H.  Crawford,  with  a 
brief  over  the  names  of  /.  M.  Long,  T.  H.  Crawford, 
and  Cox,  Cotton,  Teal  &  Minor,  to  this  effect: 

There  being  no  evidence  of  negligence  as  charged 
in  the  complaint,  there  was  no  evidence  that  the  fire 
started  on  the  right  of  way.  There  was  no  evidence 
that  the  fire  started  from  the  locomotive  or  engine, 
while,  on  the  contrary,  the  plaintiffs'  evidence  showed 
that  the  engine  was  properly  operated,  and  that  it  was 
not  emitting  any  spcrks  or  fire.  The  only  theory  upon 
which  the  plaintiffs  can  recover  would  be  that  the 
train  of  cars  passed  about  half  an  hour  prior  to  the 
time  when  the  fire  was  first  seen,  and  about  five  min- 
utes afterward  men  were  seen  going  up  along  or  near 
the  track  and  at  the  point  where  the  fire  was  started. 
Likewise  the  evidence  of  the  plaintiffs'  advancing, 
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that  this  peat  land  was  dry  and  fire  had  been  known 
to  lay  in  it  for  two  years,  and  was  known  to  be  on  fire 
from  October  to  December,  becomes  a  theory  or  con- 
jecture as  to  how  the  fire  started,  and  in  such  case  it 
is  the  duty  of  the  court  to  direct  for  the  defendant: 
Hines  v.  Railway^  75  Iowa,  597;  Asback  v.  Railway^  74 
Iowa,  248;  Wheelan  v.  Railway^  85  Iowa,  175;  Railway 
V.  State,  73  Md.  74;  Railway  v.  StaU,  71  Md.  594;  Par^ 
rott  V.  Wells,  15  Wall.  524-537. 

Where  the  plaintiffs'  servant  was  in  a  position  to 
have  prevented  any  damage  from  fire  and  made  no 
effort  to  do  so,  the  plaintiff  can  not  recover  from  the 
defendant,  even  though  evidence  may  disclose  that  the 
fire  was  communicated  by  sparks  from  the  engine: 
Railroad  v.  McClellan,  42  111.  355;  Potter  y.  Railway,  21 
Wis.  377-382;  Railroad  v.  Pennell,  94  111.  448-454; 
Railway  v.  Pindar,  53  111.  447-451;  Railway  v.  Hecht, 
38  Ark.  357-370;  Stebbins  v.  Railway,  54  Vt.  464;  Whar- 
ton  on  Negligence,  (2d  ed.),  §  877;  Doggett  v.  Railway^ 
78  N.  C.  305-311;  Kellogg  v.  Railway,  26  Wis.  223- 
245-257;  Snider  v.  Railway,  11  W.  Va.  14-37-38;  Mc 
Narra  v.  Railway ^  41  Wis.  69-75;  Eaton  v.  Railway^  19 
Or.  391. 

Opinion  by  Mr.  Chief  Justice  Moore. 

This  is  an  action  by  F.  L.  Richmond  and  W.  T. 
Wright  against  E.  McNeill,  as  receiver  of  the  Oregon 
Railway  and  Navigation  Company,  a  corporation,  to 
recover  damages  for  injury  to  land  belonging  to  them 
in  Union  County,  Oregon,  by  the  barning  of  the  soil 
thereof  and  the  grass,  fence  posts,  ^nd  wire  thereon^ 
the  destruction  of  which  is  alleged  to  have  been  caused 
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by  the  negligent  operation  of  a  railway  locomotive  on 
the  line  of  said  company,  whereby  sparks  were  emitted 
therefrom,  which,  falling  upon  a  quantity  of  dry  grass 
and  other  inflammable  material,  carelessly  permitted 
by  the  defendant,  his  agents  and  servants,  to  accu- 
mulate  on  the  right  of  way  of  the  railway  company, 
caused  the  same  to  ignite,  and  the  fire  kindled  thereby 
spread  to  plaintiffs'  adjoining  premises,  causing  the 
injury  of  which  they  complain.  The  complaint  is  in 
the  usual  form,  and,  issue  being  joined  thereon,  at  the 
trial  the  plaintiffs  introduced  their  evidence,  and 
rested,  whereupon  the  court,  considering  that  neither 
the  plaintiffs  nor  their  agents  had  exercised  such  a 
degree  of  care  and  diligence  in  protecting  their  prop- 
erty from  the  ravages  of  the  fire  as  was  reasonably 
within  their  power,  upon  motion  therefor  gave  a  judg- 
ment  of  nonsuit,  from  which  the  plaintiffs  appeal. 

The  judgment  complained  of  was  evidently  based 
upon  the  assumption  that,  although  the  fire  which 
caused  the  injury  was  negligently  emitted  from  a  loco- 
motive,  and,  communicating  with  the  dry  grasses  and 
other  inflammable  materials  which  were  carelessly 
permitted  to  accumulate  on  the  right  of  way,  spread 
therefrom,  and  burned  the  plaintiffs'  property,  yet 
that,  by  the  exercise  of  reasonable  care  and  diligence 
on  their  part,  the  injury  of  which  they  complain  might 
have  been  averted.  An  examination  of  the  evidence 
adduced  by  plaintiffs  tends  to  show  that  on  October 
-25,  1895,  they  were  the  owners  and  in  the  possession 
of  six  hundred  and  fifty  acres  of  peat  land,  covered 
with  rank  grasses  and  tules,  the  soil  of  which  was 
composed  of  combustible  material,  easily  ignited;  that 
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the  line  of  the  railway  of  the  said  corporation  runs 
across  this  land,  and  that  on  October  26,  1895,  be- 
tween six  and  seven  o'clock  in  th^e  morning,  a  freight 
train  going  east  passed  over  the  same,  and  soon  there- 
after one  S.  P.  Gates,  an  employee  of  the  plaintiffs, 
who  was  about  three  quarters  of  a  mile  therefrom,  dis- 
covered smoke  ascending  from  what  he  supposed  to 
be  the  right  of  way  through  the  land,  in  question. 
Gates  testified  that  within  five  minutes  after  the  train 
passed  he  saw  smoke,  which  he  watched  for  about  ten 
or  fifteen  minutes;  that  he  then  went  into  the  house 
to  give  the  alarm  of  fire,  where  he  remained  about  five 
minutes;  he  thereupon  went  to  the  bam  to  hitch  up  a 
team,  which  occupied  about  ten  minutes,  and,  neither 
of  the  plaintiffs  nor  their  superintendent  being  pres- 
ent, he,  in  company  with  his  wife,  two  children,  and 
another  employee,  drove  to  the  fire,  to  see  if  they 
could  do  anything  to  guard  the  property;  that  it  re- 
quired about  ten  or  fifteen  minutes  to  make  the  jour- 
ney, and  upon  their  arrival  they  went  along  the  water 
ditch  on  the  premises  to  see  that  the  fire  did  not  cross 
it  into  the  land  lying  on  the  opposite  side,  but,  having 
no  means  with  which  to  combat  the  fire,  and  believing 
that  it  would  be  useless  to  attempt  it  even  if  they  were 
supplied  therewith,  they  made  no  effort  in  that  direc- 
tion.    This  witness  also  says  that  he  saw  the  section 
men    going  west  that  morning;    that  they  met  the 
freight  train  at  plaintiffs'  land,  where  they  removed 
their  hand-car  from  the  track,  to  allow  the  train  to 
pass,  after  which  the  car  was  replaced,  and  they  re- 
sumed their  journey.     Alexander  Ferguson,  another 
witness,  who  lived  about  two  miles  from  the  scene  of 
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the  fire,  saw  the  train  pass,  and,  soon  after  passing 
plaintiffs'  land,  he  saw  smoke,  which  he  thought 
might  have  been  caused  by  section  men  burning  rail- 
road ties. 

From  this  evidence,  can  it  be  said  that  plaintiffs^ 
agents  did  not  exercise  that  degree  of  care  and  dili- 
gence which  it  was  possible  for  them  to  exert  in  pro- 
tecting the  property  from  destruction?     The  rule  is 
settled  in  this  state  that  if  a  party,  by  slight  effort, 
and  without  danger,  could  have  avoided  the  destruc- 
tion of  his  property  by  fire  negligently  set  by  an- 
other,  and  refuses  to  put  forth  a  reasonable  exertion 
to  arrest  the  impending  injury,  such  failure  on  his 
part  will  preclude  his  right  of  recovery:  Eaton  v.  Ore^ 
gon  Railway  &  Navigation  Company,  19  Or.  391  (24 
Pac.  415).     In  Railroad  Company  v.  McClelland,  42  111. 
355,  the  court,  upon  defendant's  request,  refused  to 
give  the  following  instruction:  "If  the  son  and  serv- 
ant of  the  plaintiff  saw  the  fire  in  time  to  put  it  out, 
while  it  was  on  the  right  of  way,  before  it  reached  the 
plaintiff's  meadow,  it  was  his  duty  to  do  so.     And  if, 
through  his  negligence  in  not  doing  so,  the  fire  con- 
sumed the  property  of  the  plaintiff,  the  defendant 
would  not  be  liable  therefor."     And,  judgment  having 
been  rendered  in  favor  of  plaintiff,  it  was  reversed  on 
appeal,  Bbbkse,  J.,  in  rendering  the  decision  of  the 
court,  saying:  "It  was,  then,  a  proper  subject  of  in- 
quiry by  the  jury,  could  the  plaintiff's  son  and  serv- 
ant, by   the  exercise   of   reasonable   diligence,  have 
prevented  the  spread  of  the  fire  ?    He  saw  the  fire  in 
time  to  arrest  its  progress,  or,  at  any  rate,  in  time  to 
make  some  effort  to  that  end,  but  did  not  choose  so  to 
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do.     He  left  the  scene,  and  was  absent  nearly  one 
hour,  and  on  his  return  the  fire   had  reached  the 
meadow.    Common  prudence  required  he  should  have 
made  some  effort  to  prevent  this,  and  it  was  negli- 
gence on  his  part,  for  which  the  plaintiff  is  answer- 
able, that  he  did  not    The  fire  in  the  meadow  in  July 
may  be  charged  to  the  negligence  of  the  plaintiff's 
son,  who  was  in  a  position  to  have  prevented  it.     The 
court  should  have  given  this  instruction  to  the  jury, 
and  it  was  error  to  refuse  it."     In  the  absence  of  the 
principal,  it  has  been  held  that  it  is  the  duty  of  the 
agent  or  employee  engaged  with  reference  to  the  care 
or  management  of  any  property  that  is  threatened 
with  destruction  by  fire  caused  by  the  negligence  of 
another  to  make  a  reasonable  effort  to  avert  the  in- 
jury, and  the  neglect  of  the  agent  or  employee  in  this 
respect  is  the  failure  of  the  principal:  Railway  Com- 
pany V.  Hecht,  38  Ark.  357.     It  would  seem  that  the 
rule  announced  in  this  case  is  correct  upon  principle, 
but  it  cannot  reasonably  be  expected  that  an  agent  or 
employee  engaged  in  another  branch  or  department 
of  the  principal's  service  would  exert  that  same  degree 
of  care  and  protection  of  property  over  which  he  had 
no  control,  and  in  which  he  had  but  little  interest,  as 
he  would  over  that  under  his  immediate  charge,  and 
particularly  so  when  the  destruction  of  the  latter  class 
of  property  might  mean  a  loss  of  employment.     Nor 
can  it  be  expected  that  a  servant,  in  the  absence  of  his 
master,  can  have  the  same  interest,  or  exercise  a  like 
degree  of  care,  in  protecting  from  destruction  property 
over  which  he  has  control  as  is  to  be  looked  for  in  the 
owner;  but  he  must,  it  would  seem,  make  some  effort 
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in  that  direction:  Wharton  on  Negligence  (2d  ed.), 
par.  877.  The  evidence  shows  that  plaintiffs'  super- 
intendenty  heing  obliged  to  leave  the  place,  appointed 
Gates  to  look  after  it  in  his  absence,  and  this  would 
doubtless  demand  of  him,  in  the  protection  of  the 
property  from  the  ravages  of  the  fire,  a  degree  of  care 
commensurate  with  his  responsibility. 

Haying  shown  that  a  duty  devolved  upon  Gates  by 
reason  of  his  employment,  we  will  review  the  evi- 
dence, together  with  the  reasonable  inferences  dedu- 
cible  therefrom  which  tend  to  show  the  manner  in 
which  he  discharged  this  legal  obligation.  It  will  be 
admitted  that  fire  is  a  destructive  agent,  and,  ordi- 
narily, he  who  would  avert  the  effect  of  its  devastation 
of  inflammable  property  must  act  promptly  upon  the 
discovery  of  the  danger.  Applying  this  rule,  which 
would  appear  to  be  just  and  reasonable,  to  the  acts  of 
Gates,  it  will  be  remembered  that,  after  discovering 
the  smoke  on  what  he  supposed  to  be  the  right  of  way, 
he  watched  it  for  about  ten  or  fifteen  minutes  before 
he  made  any  effort  towards  preventing  a  spread  of  the 
fire  if  it  were  imminent.  He  saw  the  section  men, 
when  the  freight  train  met  them,  at  a  point  on  the 
line  at  which  the  fire  thereafter  started;  and  while  he 
does  not  testify  that  he  thought  the  smoke  was  caused 
by  a  fire  set  by  these  men  to  burn  railroad  ties,  Fer- 
guson, another  witness,  does,  although  the  latter  was 
two  miles  from  the  scene  of  the  fire,  while  Gates  was 
only  three-quarters  of  a  mile  distant.  The  jury  might 
reasonably  have  inferred  that  Gates  did  not  conclude 
that  there  was  any  danger  from  the  fire,  the  smoke  of 
which  he  saw;  and,  such  a  conclusion  being  deducible 
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from  the  fact  of  his  observation,  the  reasonable  period 
of  it  before  he  became  convinced  that  the  danger  was 
imminent  must  necessarily  have  been  a  question  of 
fact  for  the  jury  to  ascertain.  So,  too,  the  time  spent 
in  giving  information  of  the  fire,  hitching  up  a  team, 
and  making  the  journey  is  reasonable,  or  might  be  so 
found  by  a  jury.  At  least  the  court  could  not  say,  as 
a  matter  of  law,  that  the  time  thus  consumed  was  un- 
reasonable. Gates  also  says  that  his  object  in  going 
to  the  fire  was  to  see  if  anything  could  be  done  to 
guard  the  property,  upon  arriving  at  which  they  went 
along  the  water  ditch  to  prevent  the  fire  from  crossing 
it,  but  that,  having  no  means,  they  made  no  effort  to; 
and,  if  they  had  tried,  they  could  not  have  put  out 
the  fire.  The  failure  of  an  owner  of  property  to  pro- 
tect it  from  destruction  by  fire  when  it  is  within  his 
power  to  do  so  with  reasonable  effort  and  without  dan- 
ger, thereby  precluding  his  right  of  recovery  for  the 
damages  resulting  therefrom  in  case  of  its  loss,  must 
necessarily  rest  on  the  doctrine  of  contributory  negli- 
gence. The  danger  incident  to  the  fire,  and  the  effort, 
when  any  has  been  made  by  the  owner  of  the  prop- 
erty, to  prevent  its  destruction,  are  facts  which  it  is 
within  the  sole  province  of  the  jury  to  determine,  un- 
less the  court  can  say,  as  a  matter  of  law,  that  there 
was  no  apparent  danger  and  no  reasonable  effort. 
The  editor  of  the  American  and  English  Encyclopedia 
of  Law  (vol.  4,  p.  94,  1st  ed.),  announcing  the  rule  for 
determining  whose  duty  it  is  to  measure  the  degree  of 
care  demanded  of  the  owner  in  such  cases,  says: 
'*  When  the  facts  are  disputed,  or  more  than  one  infer- 
ence  can  be  fairly  drawn  from  them  as  to  the  care,  or 
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want  of  care,  of  the  plaintiff,  the  question  of  contribu- 
tory negligence  is  for  the  jury;  but  .when  the  facts  are 
undisputed,  and  but  one  inference  regarding  the  care 
of  the  plaintiff  can  be  drawn  from  them,  the  question 
is  one  of  law  for  the  court."  ''Negligence,  as  I  under- 
stand it,"  says  Coolby,  C.  J.,  in  Detroit,  etc..  Railroad 
Company  v.  Van  Steinhurg^  17  Mich.  99,  "  consists  in  a 
want  of  that  reasonable  care  which  would  be  exercised 
by  a  person  of  ordinary  prudence  under  all  the  exist- 
ing circumstances,  in  view  of  the  probable  danger  of 
injury."  The  learned  justice  and  text  writer  elsewhere 
in  the  opinion  also  says:  ''As  a  general  rule,  it  cannot 
be  doubted  that  the  question  of  negligence  is  a  question 
of  fact,  and  not  of  law,"  and  cites  many  cases  in  sup- 
port of  this  proposition.  Applying  these  rules  to  the 
conduct  of  Gates  on  the  occasion  of  the  fire,  we  think  it 
cannot  be  said  that  the  only  inference  deducible  there- 
from is  that  he  made  no  reasonable  effort  to  prevent 
the  spread  of  the  fire,  or  to  mitigate  the  threatened 
injury.  It  appears  from  the  evidence  that  he  went 
with  reasonable  diligence  to  the  scene  of  the  fire, 
ready  and  willing  to  do  what  he  could,  as  he  says,  "to 
guard  the  property";  and  that  he  passed  along  the 
water  ditch  several  times  to  see  that  the  fire  did  not 
cross  it  conclusively  shows  that  he  made  some  effort  to 
perform  his  duty,  the  degree  of  which  must  be  a  ques- 
tion of  fact  peculiarly  within  the  province  of  a  jury  to 
ascertain,  and  by  their  verdict  to  say  whether  his  en- 
deavor  was  all  that  could  have  been  reasonably  per- 
performed;  and,  such  being  the  case,  the  judgment  of 
nonsuit  cannot  be  sustained  upon  that  ground. 

«f  Or.— «. 
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It  is  contended,  however,  by  counsel  for  defend^ 
ant,  that,  plaintiffs  having  failed  to  offer  any  evidence 
tending  to  show  that  the  fire  was  set  by  sparks  emitted 
from  the  locomotive  in  question,  or  that  it  was  send- 
ing out  sparks,  cinders,  or  great  volumes  of  smoke  on 
that  day,  or  that  it  or  any  other  engine  had  ever  done 
so  in  that  vicinity,  or  that  the  track  at  that  place  was 
up  grade,  the  freight  train  long  or  heavily  loaded,  or 
that  the  engine  was  working  hard,  or  that  it  was  faulty 
in  construction,  defective  in  appliances  for  arresting 
sparks,  or  carelessly  or  negligently  operated,  or  any 
other  facts  from  which  an  inference  might  be  deduced 
that  the  fire  which  caused  the  injury  originated  from 
a  spark  or  cinder  emitted  from  the  locomotive  at- 
tached to  the  freight  train,  the  judgment  of  nonsuit 
was  properly  rendered;  while  counsel  for  plaintiffs 
maintain  that,  having  given  evidence  tending  to  prove 
that  the  defendant  negligently  permitted  dry  grass  and 
other  inflammable  material  to  accumulate  on  the  right 
of  way,  which  were  ignited  immediately  after  the  train 
passed  their  premises,  and  also  that  the  fire  which 
destroyed  their  property  could  not  probably  have 
originated  from  any  other  source,  they  have  raised 
such  an  inference  that  the  fire  was  caused  by  a  spark 
emitted  from  the  locomotive  as  to  impose  on  the  de- 
fendant the  burden  of  proving  that  the  engine  in  use 
on  that  day  was  properly  constructed,  possessed  proper 
and  modern  appliances  for  confining  sparks  and  cin- 
ders, and  was  carefully  operated  by  skilled  and  pru* 
dent  employees,  and  hence  a  judgment  of  nonsuit 
could  not  be  predicated  upon  this  ground.  Reviewing 
the  evidence  offered  on  this  branch  of  the  subject,  it 
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tends  to  show  tliat  the  witness  Gates  first  saw  the 
freight  train  that  morning  at  a  point  about  one  hun- 
dred and  fifty  or  two  hundred  yards  west  of  where  the 
fire  thereafter  started;  that  he  also  saw  the  section 
men  going  west  on  a  hand-car,  which  they  removed 
from  the  track  to  permit  the  train  to  pass,  after  which 
they  replaced  the  car,  and  resumed  their  journey; 
that  just  after  the  train  passed,  and  while  it  was  still 
in  view  of  this  witness,  and  within  five  minutes  after 
the  section  men  passed  the  point  where  the  fire  ap- 
peared, he  discovered  the  fire;  and  that,  in  his  opin- 
ion, and  to  the  best  of  his  knowledge,  it  started  on  the 
right  of  way.  He  also  says  that  the  weather  was  dry, 
that  defendant  had  permitted  dry  grass  to  accumulate 
on  the  right  of  way,  and  that  there  had  been  no  other 
fire  in  that  vicinity  that  fall.  The  witness  Ferguson 
says  that  from  his  place,  which  is  about  two  miles . 
west  of  where  the  fire  started,  he  had  a  fair  view  of 
the  railway  track,  and  on  that  morning  saw  the  train, 
which  at  that  time  of  the  year  he  generally  watched 
pretty  close;  that  he  did  not  see  it  set  any  fire,  and 
thought  he  was  free  therefrom  at  that  time,  but  that 
in  a  little  while  after  it  passed  he  saw  smoke  arising 
at  a  point  which  appeared  to  him  to  be  right  at  the 
railroad  where  it  passes  through  plaintiffs'  premises, 
and  he  then  thought  it  might  have  been  caused  by 
men  at  work  burning  ties.  The  witness  Van  Gates, 
plaintiffs'  superintendent,  also  says  that  defendant's 
employees  dumped  off  grass  and  weeds  about  four  or 
five  feet  from  the  ends  of  the  ties  along  the  railway 
track  across  the  premises  in  question. 

From  this  resume  of  the  evidence  applicable  to  the 
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question  involved,  can  it  be  fairly  said  that  it  was  suf- 
ficient to  raise  an  inference  from  which  the  jury 
might  reasonably  find  that  the  fire  originated  from  a 
spark  emitted  from  a  locomotive  attached  to  the 
freight  train?  "The  doctrine,"  says  Sh£Rwood,  J., 
"  is  now  very  well  settled,  and  we  think  correctly,  that 
a  railroad  company  must  keep  its  right  of  way  reason- 
ably clear  of  dangerous  combustible  matter ;  and  if  a 
fire  occurs  in  consequence  of  a  negligent  failure  so  to 
do,  and  damages  therefrom  ensue  to  the  property  of 
another,  the  company  will  be  liable  therefor."  Jones  v* 
iMich.  Cent  R.  R.  Co.,  59  Mich.  437  (26  N.  W.  662); 
citing  a  long  list  of  authorities.  See,  also,  8  Am.  & 
Eng.  Enc.  Law  (1st  ed.),  p.  14,  in  which  a  contributor^ 
announcing  the  reason  for  this  rule,  says :  "  The 
general  rule  is  that  a  railway  company  must  keep  its 
track  and  right  of  way  clear  of  all  such  substances  aa 
are  liable  to  be  ignited  by  sparks  or  cinders  from  its 
engines.  This  is  a  duty  clearly  implied  in  the  grant 
or  charter  which  confers  the  right  to  use  steam  en* 
gines.  As  fire  is  a  dangerous  agent,  it  is  but  reason- 
able to  presume  that  the  legislature,  in  making  the 
grant,  annexed  the  implied  condition  that  the  track 
and  right  of  way  shall  be  kept  in  such  a  condition  as 
to  avoid  danger  from  fire  spreading  therefrom."  It 
might  seem,  from  a  casual  examination  of  the  lan- 
guage here  quoted,  that  if  a  railway  company  per* 
mitted  inflammable  material  to  accumulate  on  its 
track  and  right  of  way,  and  by  any  means  fire  was 
communicated  thereto,  which,  spreading  to,  destroyed 
the  property  of  another,  liability  would  thereby  at- 
tach; but  such,  upon  principle,  cannot  be  the  case,  for 
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this  implied  condition  annexed  to  the  grant  is  to  keep 
the  track  and  right  of  way  in  such  a  condition  as  to 
be  reasonably  free  from  danger  by  fire  incident  to  the 
passage  of  locomotives  and  trains.  If  a  railroad  com- 
pany, not  using  its  line  of  railway,  were  to  permit  dry 
grass  or  shavings  to  accumulate  on  the  track  and 
right  of  way,  and  such  material  should  be  set  on  fire 
by  any  means  by  another,  it  would  certainly  not  be 
contended  that  the  railroad  company  would  be  liable 
for  any  damages  that  might  result  therefrom.  So,  too, 
if  the  railroad  track,  with  inflammable  material  al- 
lowed to  accumulate  thereon,  were  in  constant  use  by 
the  company  in  the  operation  of  its  trains,  and  some 
evil-disposed  person  were  to  apply  a  lighted  match  to 
such  material,  or  if  the  same  were  struck  by  light- 
ning, whereby  it  became  ignited,  and  injury  resulted, 
the  railroad  company  would  not  be  liable  therefor. 
The  use  of  steam  as  a  motive  power  renders  a  fire  in 
the  locomotive  a  necessity,  and  it  is  against  this 
agent,  when  so  confined  and  used,  that  the  company 
operating  the  engine  must  carefully  guard;  and  to 
render  it  liable  for  negligence  in  this  respect  it  must 
appear,  either  directly  or  by  necessary  inference,  that 
the  fire  doing  the  injury  complained  of  emanated 
from  the  receptacle  in  which  the  legislative  grant  per- 
mits it  to  be  transported.  "A  railway  company,"  says 
Staples,  J.,  in  Richmond  Railroad  Company  v.  Medley, 
75  Va.  499  (40  Am.  Rep.  734),  "may  be  supplied  with 
the  best  engines  and  the  most  approved  apparatus  for 
preventing  the  emission  of  sparks,  operated  by  the 
most  skillful  engineers;  it  may  do  all  that  skill  and 
science  can  suggest  in  the  management  of  its  locomo- 
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tives;  and  still  it  may  be  guilty  of  gross  negligence  in 
allowing  the  accumulation  of  dangerous  combustible 
matter  along  its  track,  easily  to  be  ignited  by  its  fur- 
naces, and  thence  communicated  to  the  property  of 
adjacent  proprietors.  Conceding  that  a  railroad  com- 
pany is  relieved  of  all  responsibility  for  fires  unavoid- 
ably caused  by  its  locomotives,  it  does  not  follow  that 
it  is  exempt  from  liability  for  such  as  are  the  result  of 
its  negligence  or  mismanagement.  The  removal  of 
inflammable  matter  from  the  line  of  the  railroad 
track  is  quite  as  much  a  means  of  preventing  fires  to 
adjoining  lands  as  the  employment  of  the  most  ap- 
proved and  best-constructed  machinery."  When  it 
appears  in  evidence  that  damages  have  resulted  from 
a  fire  caused  by  sparks  or  cinders  emitted  from  a  lo- 
comotive, a  presumption  of  negligence  in  the  con- 
struction and  management  of  such  engine  is  thereby 
created  which  it  is  incumbent  upon  the  railroad  com- 
pany to  overcome,  and  it  may  ordinarily  escape  re- 
sponsibility by  showing  that  the  engine  which  was 
the  primary  cause  of  the  injury  was  properly  con- 
structed, had  the  most  approved  appliances  for  arrest- 
ing; sparks  and  cinders,  and  was  carefully  operated  by 
skillful  and  competent  employees:  KoorUz  v.  Oregon 
Railway  &  Navigation  Company ^  20  Or.  3  (23  Pac.  820). 
The  rule  to  be  extracted  from  the  Virginia  case,  how- 
ever, would  seem  to  be  that,  if  the  evidence  conclu- 
sively shows  sparks  or  cinders  to  have  been  emitted 
from  a  locomotive,  thereby  igniting  inflammable  mate- 
rial negligently  permitted  by  the  railroad  company  to 
accumulate  on  its  track  apd  right  of  way,  and,  spread- 
ing therefrom,  to  have  destroyed  the  property  of  an- 
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other,  the  railroad  company  would  be  liable  for  the 
damage  resulting,  which  it  could  not  evade  by  show- 
ing that  the  engine  distributing  the  fire  was  faultless 
in  construction,  perfect  in  appliances  for  arresting 
sparks,  and  skillfully  and  carefully  operated:  Indiana 
Railway  Company  v.  Overmany  110  Ind.  539  (10  N.  E. 
575);  Oibbans  v.  Wisconsin  Railroad  Company ,  66  Wis. 
161  (28  N.  W.  170).  Such  a  rule  would  seem  just  in 
its  application,  for  it  might  reasonably  be  expected 
that  sparks  or  cinders  would  be  emitted  from  a 
locomotive,  notwithstanding  every  precaution  against 
their  escape  has  seemingly  been  taken,  and,  when  fall- 
ing upon  inflammable  material  negligently  permitted 
by  a  railroad  company  to  accumulate  on  its  track  or 
right  of  way,  would  thereby  ignite,  and  the  fire 
spreading,  would  destroy  the  property  of  another.  In 
such  case  the  secondary,  perhaps,  but  the  real,  cause 
of  the  injury,  would  be  the  negligence  of  the  company 
in  permitting  the  accumulation  of  such  material,  in 
view  of  which  the  character  of  the  engine,  its  appli- 
ances and  operation  must  necessarily  become  imma- 
terial factors  in  avoiding  liability  resulting  from  the 
destruction  of  property  which  might  have  been  pre- 
vented by  the  exercise  of  greater  care  in  the  removal 
of  such  dangerous  material. 

In  the  case  at  bar  the  evidence  tends  to  show  that 
the  fire  started  on  the  right  of  way,  or  at  least  the  wit- 
ness Gates  so  thought  from  his  point  of  observation, 
about  three  quarters  of  a  mile  distant;  but  that  it  was 
caused  by  a  spark  or  cinder  emitted  from  the  engine 
is  inferable  only  from  the  mere  fact  that  a  train  passed 
the  point  where  the  fire  originated  a  few  minutes  be- 
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fore  it  was  discovered.  The  evidence  also  tends  to 
show  that  soil  of  the  character  destroyed  had  been 
known  to  retain  fire  for  months  after  being  ignited; 
but  it  also  appears  that  there  had  been  no  fire,  prior 
to  the  one  in  question,  in  this  immediate,  vicinity  that 
fall,  so  that  the  inference  that  the  fire  might  have 
originated  from  smoldering  embers  is  rebutted.  It  is 
generally  known  that  sparks  and  cinders  escape  from 
engines  and  cause  fires  which  destroy  property,  and, 
this  being  so,  the  probability  of  danger  from  this 
cause  must  necessarily  be  in  inverse  ratio  to  the  re- 
moteness from  the  railway  track,  in  view  of  which  we 
think  an  inference  is  reasonably  deducible  that  a  fire 
occurring  immediately  after  the  passage  of  a  train, 
and  discovered  in  combustible  material  negligently 
permitted  to  accumulate  on  the  track  or  right  of  way, 
originated  from  a  spark  emitted  from  the  engine,  and 
particularly  so  when  other  evidence  has  been  intro- 
duced tending  to  rebut  any  inferences  that  it  might 
have  arisen  from  other  causes,  thereby  imposing  upon 
the  railroad  company  negligently  permitting  the  ac- 
cumulation of  material  which  has  given  rise  to  the 
fire  the  burden  of  dispelling  such  inference  by  rais- 
ing a  counter  inference  that  the  fire  could  not  rea- 
sonably have  been  started  in  this  manner  by  showing 
that  the  track  at  that  point  was  level,  that  the  engine 
was  properly  constructed,  possessed  suitable  appli- 
ances for  arresting  sparks  and  cinders,  was  operated 
by  skillful,  careful,  and  competent  employees,  and 
that  it  was  not  laboring  to  start  the  train  to  which  it 
was  attached  or  to  stop  it  after  being  set  in  motion; 
thus  leaving  the  question  to  the  jury  to  ascertain  the 
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fact  from  an  examination  and  consideration  of  all  the 
evidence  whether  or  not  the  fire  causing  the  injury 
originated  from  a  spark  or  cinder  emitted  from  the 
locomotive.  Such  a  rule,  it  would  seem  upon  prin- 
•ciple,  ought  to  be  enforced,  for,  having  been  negligent 
in  permitting  the  accumulation  of  dry  grass  and  other 
inflammable  material  at  exposed  places,  it  is  reason- 
able to  infer  from  the  fact  that  the  fire  was  started 
therein  that  it  was  caused  by  a  spark  given  off  by  the 
engine;  and  as  the  means  of  dispelling  the  inference 
is  entirely  in  the  power  of  the  railway  company,  the 
person  sustaining  the  injury  cannot  be  expected  to 
knowy  much  less  to  prove,  that  the  engine  was  defec- 
tive in  its  appliances  or  construction,  or  that  it  was 
negligently  operated  on  the  occasion  of  the  fire,  in 
view  of  which,  to  compel  him  to  establish  these  facts 
would,  in  many  instances,  be  equivalent  to  a  denial  of  * 
justice:  1  Thompson  on  Negligence,  153,  subdivision 
3,  In  case,  however,  a  fire  starts  beyond,  or  even  on, 
the  right  of  way,  if  no  inflammable  material  is  per- 
mitted to  accumulate  thereon,  and  loss  of  property  re- 
sult to  another  therefrom,  the  person  sustaining  the 
damages  ought  to  be  obliged  to  give  evidence  of  such 
facts,  in  addition  to  the  discovery  of  the  fire  soon  after 
the  passage  of  a  train,  as  would  tend  to  raise  an  in- 
ference that  the  fire  was  caused  by  carelessness,  either 
in  the  construction  or  operation  of  the  engine,  before 
the  railroad  company  should  be  required  to  rebut 
such  inference,  because  it  might  reasonably  have  been 
expected  that  fires  will  occur  as  an  incident  to  the  op- 
eration of  trains  by  steam  as  a  motive  power;  but 
where  the  inflammable  material  negligently  permitted 


8d2  KOSHLAND  V.  FiBB   ASSOCIATION.       [  31   Or. 

to  accumulate  on  the  track  or  right  of  way  is  ignited, 
and  the  fire  is  discovered  soon  after  the  passage  of  a 
train,  the  duty  should  be  imposed  on  a  railroad  com- 
pany, after  the  proof  of  this  fact,  and  the  introduction, 
if  possible,  of  evidence  tending  to  show  that  the  fire 
could  not  reasonably  have  occurred  from  other  causes, 
to  rebut  the  inference  of  carelessness  arising  from 
proof  of  the  fire,  because  it  could  not  have  been  rea- 
sonably supposed  that  such  material  would  have  been 
allowed  to  accumulate.  The  plaintiffs  in  this  case 
gave  evidence  tending  to  show  that  the  fire  did  not 
arise  from  smoldering  embers  in  the  soil,  and,  having 
also  shown  that  it  probably  started  on  the  right  of 
way,  in  combustible  material,  they  made  such  a  case 
as  to  raise  an  inference  that  it  was  caused  by  a  spark 
emitted  from  the  engine,  to  dispel  which  the  duty  was 
imposed  upon  the  defendant  to  show  that  the  engine 
was  properly  constructed,  and  carefully  operated;  and, 
this  being  so,  the  judgment  of  nonsuit  cannot  be 
predicated  on  that  ground,  and  hence  it  follows  that 
the  judgment  is  reversed,  and  the  cause  remanded  for 

retrial. 

Bbyebsbd. 


[  Decided  at  Pehdlston  J11I7  81,  U87.] 

KOSHLAND   v.  FIRE  ASSOCIATION. 

(49PMS.866.) 

^^VO  1.  Instbance—Kew  Ihcumbbavcb.— An  ineuimnoe  policy  tiie  tenns  of 
which  provide  that  it  shall  be  void  '*  if  the  hazard  be  increased"  is  not 
forfeited  where  a  mortgage  is  given  in  lieu  of  and  for  the  purpose  of 
discharging  incumbrances  on  the  property  which  the  insurance  com- 
pany was  informed  of  at  the  time  the  insurance  was  effeded :  Koth" 
land  V.  Home  Inturance  Company,  81  Or.  821,  applied. 


July,  1897.]    KosHLANB  v.  Fjrb  Association.         863 

1  Amexi^kmkt  AffTSB  MonoH  fob  Nomuit.— Permitting  an  amendment 
of  a  complaint  by  alleging  an  insurable  interest  in  plaintiff's  assignor 
at  the  time  of  a  lose  is  not  afTecting  any  substantial  right  of  the  plain- 
tiff in  an  action  on  a  fire  insurance  policy,  but  is  clearly  a  wise  ezer^ 
else  of  judicial  discretion  in  the  matter  of  amendments.  Under  seo- 
tion  101,  Hill's  Ann.  Laws,  such  an  amendment  may  properly  b% 
made  after  a  motion  for  a  nonsuit. 

From  Umatilla:  Bobbbt  Eakiv,  Judge. 

Action  by  Marcus  S.  Eoshland  against  the  Fire 

Association  of  Philadelphia.     From  a  judgment  for 

plaintiff,  defendant  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Chamberlain  &  Thomas^  with  an  oral  argument  by  Mr. 
•Qearge  E,  Chamberlain. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs.  John  J.  BaUeray  and  Chas.  H.  Carter. 

Mr.  Justice  Bean  delivered  the  opinion  of  the 
court. 

1.  This  is  an  action  to  recover  $1,000  on  an  insur- 
ance  policy  issued  by  tbe  defendant  to  one  Charles 
Cunningham,  covering  certain  buildings  and  personal 
property  which  were  destroyed  by  the  fire  referred  to 
in  the  case  of  Koahland  v.  Home  Ins.  Co.  81  Or.  321  (49 
Pac.  864),  and  by  Cunningham  assigned  to  the  plain- 
tiff after  loss.  So  far  as  necessary  to  a  correct  under- 
standing of  the  principal  question  to  be  determined 
on  the  appeal  in  this  case,  it  is  sufiQcient  to  say  that 
the  defense  interposed  is  that  the  insured  violated  a 
condition  in  tlie  policy  which  provides  that  it  shall  be 
void,   unless  otherwise    provided   by   agreement  in- 
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dorsed  thereon  or  added  thereto,  "if  the  hazard  be 
increased  by  any  means  within  the  control  or  knowl- 
edge of  the  insured,  or  if  the  subject  of  the  insurance 
be  personal  property,  and  be  and  become  incumbered 
by  chattel  mortgage,  or  if  any  change  other  than  by 
the  death  of  an  insured  take  place  in  the  interest,  title, 
or  possession  of  the  subject  of  insurance,  whether  by 
legal  process  of  judgment,  or  by  voluntary  act  of  the 
insured,  or  otherwise."  The  particular  violation  of 
this  condition  relied  upon  and  alleged  as  a  defense  to 
this  action  is  that  on  June  4,  1895,  Cunningham, 
without  the  knowledge  or  consent  of  the  defendant 
company,  executed  to  the  plaintiff  a  mortgage  on  the 
real  estate  upon  which  the  buildings  destroyed  by  fire 
and  covered  by  the  policy  were  situated,  to  secure  the 
payment  of  $28,000;  and  the  defendant  claims  that 
the  court  erred  in  refusing  to  submit  to  the  jury  as  a 
question  of  fact  whether  the  hazard  was  increased  by 
reason  of  this  mortgage.  There  is  very  respectable 
authority  for  holding  that  the  creation  of  incum- 
brances, whether  voluntary,  as  in  case  of  mortgages, 
or  involuntary,  as  in  case  of  tax  liens,  is  not  to  be 
considered  a  violation  of  a  condition  in  an  insurance 
policy  like  the  one  quoted.  See  Richards  on  Insur- 
ance, §§  141,  145,  147,  and  authorities  there  cited. 
But,  however  this  may  be,  it  appears  in  this  case  that 
the  mortgage  in  question  was  given  in  lieu  of,  and  for 
the  purpose  of  discharging,  incumbrances  on  the 
property  of  which  defendant  had  full  knowledge  at 
the  time  the  insurance  was  effected;  and  the  question 
presented  therefore  bears  so  close  a  resemblance  to 
the   one   before   us   in    Koshland   v.  Home   In8.   Co.^ 
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8upra^  that  it  is  not  necessary  to  do  more  than  refer  to 
the  opinion  in  that  case  as  authority  for  the  ruling 
here.  If  a  mortgage  of  the  character  indicated  is  not 
a  violation  of  a  condition  in  an  insurance  policy 
against  incumbrances  because  it  does  not  increase 
the  risk,  as  was  held  in  the  case  referred  to,  it 
clearly  does  not  violate  the  terms  of  the  policy  now 
in  hand  on  the  ground  that  it  increased  the  hazard, 
and  the  court  committed  no  error  in  ruling  that  its 
execution  was  no  defense  to  this  action. 

2.  The  only  other  assignment  of  error  discussed 
iu  the  brief  is  based  on  the  ruling  of  the  court  in  per- 
mitting the  plaintiff  to  amend  his  complaint  by  alleg- 
ing an  insurable  interest  in  Cunningham  at  the  time 
of  the  loss,  and  to  call  witnesses  to  prove  such  interest 
after  the  defendant  had  moved  for  nonsuit  for  want  of 
the  allegation  so  permitted.  But  this  amendment  was 
not  only  manifestly  in  the  furtherance  of  justice,  but 
was  one  which  the  trial  court  had  the  undoubted 
power  to  grant,  under  section  101  of  the  Code.  It  did 
not  change  the  cause  of  action  attempted  to  be  set  up 
in  the  complaint,  nor  did  it  affect  any  substantial 
right  of  the  defendant,  but  simply  supplied  an  omis- 
sion which,  through  inadvertence,  had  been  over^ 
looked  until  attention  was  called  theret<^by  the  de- 
fendant's motion  for  nonsuit.  It  follows  that  the 
judgment  of  the  court  below  must  be  affirmed,  and  it 

is  so  ordered. 

Affirmed. 
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CDMMed  aft  PmiDumw  JwOj  a,  iail« 

JLSl  CARNAGIE  «.  DIVEN. 
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31       306' 

|{^     ^  JSovrrr— Sirmra  Ansa  GovTBTAvaB.— Neither  •  grantor  nor  his  bain 

I ean  impeach  a  conveyanoe  as  voluntary  unless  at  the  time  the  cod- 

reyance  was  executed  the  grantor  was  in  such  a  state  of  mental  weak- 
ness as  to  be  incapable  of  fuUy  understanding  the  nature  and  eiftct  of 
the  transaction. 

IxrwMMacm  or  Mbhtal  Incafacitt.— It  cannot  be  inftrred  from  the  ^t 
of  extreme  old  age  that  a  grantor  was  mentally  incapacitated  to  ex^ 
onte  a  conreyanee:  Chrisman  y.  Chritman,  16  Or.  127,  dted.    . 

PLSADine. — In  a  suit  brought  by  heirs  to  set  aside  a  cony^anoe  of  raai 
property  made  by  decedent  the  day  before  his  death,  an  allegation  in 
the  complaint  of  decedent's  mental  inca;pacity  to  conyey  ''prior  to  the 
time  of  his  death"  and  **immediatdy  before  such  Ume"  is  notasol^ 
ficient  averment  to  show  his  incapacity  at  the  time  the  deed  was  exe- 
cuted. 

From  Baker:   Robsbt  Eakin,  Judge. 

Suit  by  George  M.  Carnagie  and  others  against 
Ambrose  P.  Diven  and  others  to  set  aside  a  convey- 
ance.    Plaintiffs  appeal  from  a  decree  against  them. 

Afvirmkd. 

For  appellants  there  was  a  brief  oyer  the  names  of 
John  Bruce  Messick  and  Hyde  &  Packwood,  with  an  oral 
argument  bv  Mr.  Messick. 

For  respondents  there  was  a  brief  and  an  oral  argu* 
ment  by  Mr.  Frank  L.  Moore. 

Opinion  by  Mr.  Chief  Justics  Moors. 

This  is  a  suit  by  the  heirs  of  John  Campbell  to  set 
aside  a  conveyance  executed  by  him  to  the  defendant 
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Ambrose  P.  Diven.  The  plaintiffs  allege  that  on  Oc- 
tober 22, 1892y  Campbell  was  the  owner  in  fee  of  three 
hundred  and  twenty  acres  of  land  in  Baker  County,  of 
the  value  of  $4,500,  which  on  that  day,  for  the  ex- 
pressed consideration  of  said  sum,  he  purported  to 
convey  to  Diven;  that  on  the  next  day  Campbell  sud- 
denly died  intestate,  at  the  age  of  eighty- three  years, 
leaving  in  said  county  an  estate  which  has  been  duly 
administered  upon,  the  debts  fully  paid,  and  the  ad- 
ministrator discharged;  "that  prior  to  the  time  of  his 
death,  and  immediately  before  said  time,  the  said 
John  Campbell  was  very  feeble  in  body  and  mind,  oc- 
casioned by  his  extreme  old  age,  and  entirely  unable 
to  intelligently  contract  or  perform  any  business;  that 
Diven  and  his  wife,  well  knowing  CampbelPs  infirm- 
ities and  his  consequent  inability  to  enter  into  a  con- 
tract or  transact  any  business,  took  advantage  of  their 
knowledge  and  his  enfeebled  condition,  and  by  falsely 
representing  that  they  would  care  for  and  support  him 
during  his  lifetime,  pay  him  the  sum  of  $2,500,  and 
build  on  said  real  property  a  comfortable  dwelling 
house,  to  cost  not  less  than  $1,200,  induced  him  to 
execute  the  deed  in  question,  but  neither  Diven  and 
his  wife  intended  to  keep  or  perform  any  of  said 
promises  or  representations,  nor  did  they  intend  to 
pay  Campbell  at  any  time,  nor  have  they  ever  paid 
any  one,  any  consideration  whatever  for  said  real 
property."  The  plaintiffs  show  their  right  to  inherit 
the  decedent's  property  if  no  conveyance  thereof  had 
been  made,  and  pray  for  the  relief  hereinbefore  stated. 
The  court  having  sustained  a  demurrer  to  the  com- 
plaint on  the  ground  that  it  did  not  state  facts  sufB- 
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cient  to  constitute  a  cause  of  suit,  the  plaintiffs  refused 
to  plead  further,  whereupon  the  suit  was  dismissed^ 
and  plaintiffs  appeal. 

The  important  question  raised  by  the  demurrer  is 
whether  the  complaint  states  sufficient  facts  to  entitle 
the  plaintiffs  to  the  relief  demanded.  Every  person 
of  lawful  age  who  is  seised  of  real  property  in  this 
state  may  dispose  of  his  interest  therein  agreeably  to 
his  wishes,  and,  in  the  exercise  of  this  right,  may 
make  a  voluntary  conveyance  thereof  binding  upon 
the  parties  thereto:  Bradtfeldt  v.  Cooke,  27  Or.  194  (50 
Am.  St.  Kep.  701,  40  Pac.  1).  And,  while  his  creditors, 
acting  on  the  theory  that  the  debtor  should  be  just 
before  he  is  generous,  may  have  such  conveyance  set 
aside  as  being  in  fraud  of  their  rights,  and  thereupon 
have  the  property  affected  thereby  applied  to  the  sat- 
isfaction of  their  liens  upon  it,  neither  the  grantor  nor 
his  heirs  will  be  permitted  to  impeach  the  transfer 
unless  it  appears  to  the  satisfaction  of  a  court  of 
equity  that  at  the  time  the  conveyance  was  executed 
the  grantor  was  laboring  under  such  a  state  of  mental 
weakness  or  exaltation  as  to  be  incapable  of  fully  un- 
derstanding the  nature  and  effect  of  the  transaction: 
Allore  V.  Je^vell,  94  U.  S.  506;  Griffith  v.  Godey,  113  U. 
S.  89  (5  Sup.  Ct.  383);  Jackson  v.  King,  15  Am.  Dec. 
354;  Dennett  v.  Dennett,  84  Am.  Dec.  97.  It  has  been 
held  by  this  court  that,  where  the  consideration  paid 
for  land  was  grossly  inadequate,  equity  would  afford 
relief  and  set  aside  the  conveyance  when  it  satisfac- 
torily appeared  that  the  grantor  at  the  time  the  deed 
was  executed  was  of  such  weak  understanding  as  to  be 
incompetent  to  transact  business:  Scovill  v.  Barney,  4 
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Or.  288;  Archer  v.  Lapp,  12  Or.  196  (6  Pac.  672).  The 
plaintiffs  having  alleged  that  the  grantee  never  paid 
or  intended  to  pay  any  consideration  whatever  for  the 
land  in  question,  it  was  not  incumbent  upon  them,  as 
a  condition  precedent  to  the  right  of  cancellation  of 
the  deed,  to  aver  a  tender  of,  or  a  readiness  to  repay, 
the  purchase  price;  and  hence  the  sufficiency  of  the 
complaint  must  be  measured  by  the  allegation  of 
Campbell's  mental  infirmity  at  the  time  the  convey- 
ance was  executed.  Capacity  to  convey  real  property 
must  be  equivalent  to  ability  to  devise  the  same,  in 
which  case  the  state  of  the  testator's  mind  is  deter- 
mined by  its  condition  at  the  time  the  instrument  was 
executed:  Clark's  Heirs  v.  Ellis,  9  Or.  128.  "For  the 
sole  question,"  says  Williams,  J.,  in  Kinne  v.  Kinne, 
9  Conn.  102,  "is,  what  was  his  state  of  mind  at  that 
time  ?  Had  he  then  an  understanding  of  the  nature 
of  the  business  he  engaged  in,  a  recollection  of  the 
property  he  meant  to  dispose  of,  and  of  the  persons  to 
whom  he  meant  to  convey  it,  and  the  manner  in 
which  he  meant  to  distribute  it  between  them?"  In 
Chrisman  v.  Chrisman,  16  Or.  127  (18  Pac.  6),  it  was 
held  that  neither  old  age,  sickness,  nor  extreme  dis- 
tress  or  debility  of  body  incapacitates,  provided  the 
testator  has  possession  of  his  mental  faculties  and 
understands  the  business  in  which  he  is  engaged.  It 
is  nowhere  alleged  in  the  complaint  that  Campbell 
had  been  adjudged  insane  prior  to  the  execution  of 
said  deed,  so  that  the  condition  of  his  mind  would  be 
presumed  to  continue,  and  his  lack  of  power  to  execute 
a  conveyance  cannot  be  inferred  from  his  extreme 
age.     It  was  incumbent  upon  the  plaintiffs  to  prove 
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at  the  trial  the  state  of  his  mind  at  the  time  the  deed 
was  executed,  and,  if  they  would  avoid  its  effect,  they 
should  have  alleged  that  he  was  incapacitated  at  that 
time.  An  examination  of  this  allegation  as  above 
quoted  will  show  that  there  is  an  entire  failure  in  this 
respect.  "That  prior  to  the  time  of  his  death"  may 
mean  some  time  anterior  to  the  execution  of  the  deed, 
''and  immediately  before  said  time"  may  also  mean 
at  any  time  subsequent  to  the  conveyance;  so  that  the 
averment  may  be  strictly  true,  and  still  the  grantor 
may  have  been  in  the  full  possession  of  his  mental 
powers  at  the  time  the  deed  was  executed.  The  com- 
plaint, being  defective  in  this  regard,  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  suit;  and,  this 
being  so,  the  court  committed  no  error  in  sustaining 
the  demurrer,  and  hence  the  decree  is  affirmed. 

Affirmed. 

[Decided  at  Pindlbton  July  81,  U97.] 

STATE  EX  RBL.  V.  QEANT. 

(49  Pbc.  865.) 

City  Tbeasubbr— Partial  Paymekt  on  Wabbants.— Under  charter  pit>> 
visions  requiring  the  city  treasurer  to  receiye  and  safely  keep  all 
moneys  of  the  dty  coining  into  his  hands,  and  pay  the  same  out  on 
^warrants  and  orders  signed  by  the  mayor  and  recorder,  it  is  not  his 
duty,  and  he  therefore  cannot  be  compelled,  to  make  a  partial  pay- 
ment on  a  warrant,  though  he  is  directed  to  do  so  by  the  city  ooondL 

From  Union:   Robert  Eakin,  Judge. 

Application  by  J.  W.  Scriber  for  mandamus  to 
William  Grant  treasurer  of  the  City  of  LaGrande. 
Peremptory  writ  denied.     Relator  appeals. 

Affirmed. 
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For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mesara.  Willard  W.  Hindman  and  /.  D.  Slater. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Chas.  H.  Finn. 

Opinion  by  Mr.  Justice  Bean. 

This  is  a  proceeding  by  mandamus  to  compel  the 
defendant,  as  treasurer  of  the  City  of  La  Grande,  to 
apply,  in  part  payment  of  a  city  warrant  belonging  to 
the  relator,  certain  funds  in  the  city  treasury  appli- 
cable  to  the  payment  of  such  warrant,  but  which  are 
insufficient  to  pay  it  in  full.  Prior  to  the  commence- 
ment of  this  proceeding  the  common  council  of  the 
city,  by  resolution,  instructed  the  treasurer,  "as  fast 
as  funds  accumulated  on  hand  to  the  amount  of  one 
hundred  dollars,  to  apply  the  same  on  this  warrant, 
and  to  take  a  receipt,  as  well  as  to  indorse  the  same  on 
the  back  thereof,"  which  he  refused  to  do,  or  to  make 
any  payments  whatever  on  the  warrant,  for  the  reason 
that  he  did  not  have  sufficient  funds  on  hand  with 
which  to  pay  it  in  full.  The  question  to  be  deter- 
mined  on  this  appeal,  therefore,  is  whether,  under  the 
rules  of  law,  or  the  resolution  of  the  council  referred 
to,  the  city  treasurer  can  be  compelled  by  mandamus 
to  make  a  partial  payment  on  an  outstanding  city 
warrant  without  its  delivery  to  him,  or  being  fur- 
nished with  other  evidence  of  or  voucher  for  such 
payment  than  the  receipt  of  the  holder  of  the  warrant. 
That  mandamus  will  lie  to  compel  a  public  disburs- 
ing oflScer  to  pay  a  warrant  lawfully  issued  upon  ac- 
counts  which   have   been   regularly  allowed   by  the 
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proper  officer  or  tribunal,  when  there  is  money  in  the 
treasury  for  that  purpose,  is  unquestioned:  Merrill  on 
Mandamus,  §  185.  But  in  our  opinion  the  fact  that 
there  were  not  sufficient  funds  on  hand  at  the  time 
the  application  for  the  writ  in  this  case  was  made  to 
pay  the  warrant  in  full  affords  an  insuperable  objec- 
tion to  granting  the  relief  demanded.  By  the  charter 
of  the  City  of  La  Grande,  the  treasurer  is  required  to 
receive  and  safely  keep  all  moneys  that  shall  come 
into  his  hands  belonging  to  the  city,  and  pay  the 
same  out  upon  warrants  or  orders  signed  by  the 
mayor  and  recorder:  Laws  1885,  p.  374.  Under  this 
provision  of  the  charter,  he  is  authorized  to  pay  out 
the  public  funds  belonging  to  the  city  only  on  an 
order  or  warrant  signed  in  the  manner  provided.  In 
other  words,  such  warrants  or  orders  are  made  by  the 
city  charter  the  evidence  to  him  of  the  allowance  of 
the  claim  by  the  proper  tribunal,  and  his  voucher  for 
its  payment.  This  being  so,  it  seems  to  us  clear  that 
he  cannot  be  compelled  to  pay  a  warrant,  or  any  part 
of  it,  unless  it  is  delivered  to  him  as  an  evidence  of 
such  payment.  He  is  only  entitled  to  credit  for  pay- 
ments  made  upon  orders  or  warrants  properly  signed, 
and  the  evidence  of  such  payment  is  the  warrant 
itself,  and  therefore  he  is  entitled  to  its  possession 
when  paid.  If  we  are  right  in  this  view  of  the  treas- 
urer's duty  under  the  charter,  it  is  manifest  that  this 
proceeding  will  not  lie.  Mandamus  lies  only  to  give 
effect  to  a  clear  legal  right,  and  will  not  be  awarded  to 
compel  a  public  officer  to  do  any  act  which  he  is  not 
authorized  to  do  by  law.  Its  office  is  to  compel  the 
discharge  of  a  duty  already  devolved  upon  him,  and 
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not  to  create  new  ones.  When,  therefore,  it  appears 
in  a  proceeding  against  a  city  treasurer  to  compel  him 
to  pay  a  warrant  that  there  is  not  sufficient  money  in 
his  hands  out  of  which  to  satisfy  it  in  full,  the  writ 
will  be  denied,  because  he  is  not  derelict  in  his  duty: 
Mechem  on  Public  Officers,  §  950;  Merrill  on  Man- 
damus, §  135;  High  on  Extraordinary  Legal  Remedies, 
§  352.  Nor  did  the  resolution  of  the  city  council  in- 
structing defendant  in  this  case  to  make  partial  pay- 
ments on  the  warrant  in  question  in  any  way  change 
the  rule  or  affect  the  remedy.  His  duty  in  the  matter 
of  disbursing  the  public  funds  is  prescribed  by  the 
charter,  and  he  cannot  be  compelled  by  order  of  the 
council  to  pay  them  out  in  any  other  manner.  It  fol- 
lows that  the  judgment  of  the  court  below  must  be 

affirmed,  and  it  is  so  ordered. 

Affibmed. 

[Decided  *t  Pkndliton  Jnly  81, 1M7.] 

STRICKLAND  v.  GEIDE. 

(49  Pac.  M2.) 

Rbpbal  bt  Implicatiov— Fncs  Statutks.— The  act  of  1872,  relating  to 
trespass  by  horses  and  cattle  and  to  fencing  lands  in  Umatilla  and 
Wasco  oonnties  (which,  as  amended,  now  constitates  Hiirs  Ann. 
Laws,  ii  3452-3455 ),  is  a  complete  substitute  for  the  prior  ^t  of  1870, 
on  the  same  subject  ( which,  as  amended,  is  now  known  as  HilPs  Ann. 
Laws,  ^i  3445-3451 )  as  to  the  territory  then  comprised  within  Wasco 
County.  The  common  law  on  the  subject  of  trespass  by  stock,  except 
as  to  horses  and  cattle,  is  now  in  force  in  that  district,  within  which  is 
Gilliam  (bounty. 

TEUPAsa  BT  Shxip.— The  act  of  1872  (Hill's  Ann.  Laws,  {28452-3455), 
as  applied  to  sheep  within  what  was  then  Wasco  County,  entirely 
superseded  the  act  of  18/0  ( Hill's  Ann.  Laws,  {§  3445-3451 ),  and  it  is. 
therefore,  not  now  necessary  to  show  the  existence  of  a  lawful  indos- 
ure  before  damages  can  be  recovered  for  trespass  by  sheep :  French  v. 
CreMweU^  13  Or.  418,  and  BiUu  v.  PaUley,  18  Or.  47,  followed. 
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««,  XNMkMK     tWAL.— Error  in  admitting  evidence  that  plainif 
^  ^^  jii^«^4^  A  *  ^'^fS^  ^™  ^  manifestly  hannleee  where  the  reooTery 
*,^y*;5.  a  «mU  amount. 

IY>tti  Gilliam:  W.  L.  Bradshaw,  Judge. 

This  is  an  action  by  H.  C.  Strickland  against  B. 
G^ide  and  A.  Summerfield  for  damages.  The  defend- 
ants appeal  from  a  judgment  against  them. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
W.  H,  Wilson,  John  Lyons,  and  Ellis  &  Lyons,  with  an 
oral  argument  by  Messrs.  John  Lyons  and  W.  H.  Wil- 
son, 

For  respondent  there  was  a  brief  over  the  names  of 
Carey  &  Mays,  L  W.  Darling,  and  H.  H,  &  H.  B.  Hen- 
dricks, with  an  oral  argument  by  Mr.  Franklin  Pierce 
Mays. 

Opinion  by  Mr.  Justice  Wolverton. 

This  is  an  action  of  trespass,  wherein  it  is  alleged 
that  defendants  unlawfully  and  willfully  permitted 
their  band  of  sheep  to  be  herded,  and  unlawfully  and 
willfully  did  herd  said  band,  upon  the  premises  and 
lands  of  plaintiff.  The  action  was  commenced  in  the 
justice's  court,  and  upon  appeal  to  the  circuit  court, 
and  trial  there,  judgment  was  rendered  in  favor  of 
plaintiff,  from  which  the  defendants  appeal  to  this 
court. 

Upon  the  threshold  of  our  inquiry  touching  the 
errors  assigned,  it  becomes  pertinent  to  determine  the 
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I*  effect  of  certain  statutes  heretofore  enacted  relating  to 

stock  and  fencing  in  respect  of  Gilliam  County,  from 
which  the  action  emanates.  In  1870  the  legislature 
passed  an  act  regulating  fencing  and  inclosures,  and 
providing  a  remedy  against  stock  breaking  into  such 
inclosures,  but  excluded  Umatilla  County  from  its 
operation.  For  the  first  trespass  the  owner  is  required 
to  make  reparation  to  the  party  injured  for  the  true 
value  of  the  damages  sustained;  and  for  every  trespass 
thereafter  double  damages  are  recoverable  before  any 
court  having  cognizance;  and  for  a  third  offense,  from 
any  animals  breaking  into  such  inclosures,  the  ani- 
mals themselves  may  be  taken  into  custody  and  kept 
at  the  expense  of  the  owner  until  the  damages  are  re- 
paired. In  October,  1872,  the  legislature  passed  an 
act  entitled ''  An  Act  in  Relation  to  Trespass  by  Cattle, 
and  Regulating  Fences  in  the  Counties  of  Umatilla 
and  Wasco,  in  the  State  of  Oregon."  The  first  section 
provides  that  '^  no  action  shall  be  maintained  for  dam- 
ages done  by  any  horse,  mare,  gelding,  mule,  ass, 
jenny,  foal,  bull,  stag,  cow,  ox,  steer,  heifer  or  calf, 
upon  the  premises  of  another,  unless  the  person  seek- 
ing such  damage  shall  allege  and  prove  upon  the  trial 
thereof  that  said  premises  were,  at  the  time  of  the 
commission  of  said  damage,  inclosed  with  a  lawful 
fence.*'  Section  2  provides  what  manner  of  fence 
shall  be  deemed  lawful,  and  section  3  gives  the  rem- 
edy. Any  party  injured  by  reason  of  any  such  stock 
trespassing  upon  premises  or  lands  so  inclosed  may 
recover  damages  for  such  injury  before  any  court  hav- 
ing jurisdiction,  and  the  animals  trespassing  may  be 
at  once  taken  and  held  as  security  for  the  payment  of 
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the  damages  and  costs,  provided  that  the  person  so 
holding  such  animals  shall  within  three  days  notify 
the  owner  thereof  in  the  manner  prescribed.  The 
question  here  is,  how  do  these  acts  affect  Gilliam 
County,  which  has  since  been  created  out  of  Wasco 
County,  as  it  pertains  to  sheep  ?  There  is  no  doubt 
but  that  the  act  of  1870  applied  to  the  territory  com- 
prising the  County  of  Gilliam,  and  that  sheep  came 
within  the  purview  of  the  act,  so  that  it  was  necessary 
to  fence  against  them,  as  well  as  other  stock,  if  dam- 
ages for  trespass  were  to  be  insisted  upon:  Campbell 
V.  Bridwell,  5  Or.  311.  Now,  it  is  contended  by  plain- 
tiff that  the  act  of  1872  repealed  the  act  of  1870,  in  so 
far  as  it  pertains  to  sheep  within  Wasco  County,  out 
of  which  Gilliam  was  since  carved,  and  therefore  that 
it  is  not  necessary  to  show  the  existence  of  a  lawful 
inclosure  before  damages  can  be  recovered  for  tres- 
pass by  this  species  of  stock.  The  defendant  combats 
this  contention,  and  holds  that  such  is  not  the  effect 
of  the  act  of  1872. 

It  is  a  rule  of  law  sanctioned  by  this  court  that 
whenever  two  acts  are  repugnant,  one  inimical  to  the 
other,  so  that  both  cannot  stand,  the  later  will  oper- 
ate as  a  repeal  of  the  earlier  by  implication,  without 
any  express  words  of  repeal;  and  such  will  be  the 
effect,  even  when  they  are  not  repugnant  in  all  their 
provisions,  if  the  new  statute  revises  the  subject- 
matter  of  the  old,  and  is  plainly  intended  as  a  substi- 
tute for  the  old  in  toto:  Continental  Insurance  Com- 
pany V.  Riggen,  31  Or.  336  (48  Pac.  476),  and  Little  v. 
Cogswell,  20  Or.  345  (26  Pac.  727).  Such  rule  is  not 
inimical  to  the  doctrine  that  repeals  by  implication 
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are  never  favored,  nor  to  that  which  gives  effect  to  sev- 
eral statutes  upon  the  same  subject  whenever  it  is  pos- 
sible to  do  so;  and  it  is  firmly  established  elsewhere: 
Dexter  Road  Company  v.  Alleuj  16  Barb.  15;  Roche  v. 
MayoTy  etc.  40  N.  J.  Law,  257;  Daviess  v.  Fairbairn^ 
3  How.  636;  Murdoch  v.  City  of  Memphis,  87  U.  S.  (20 
Wall.),  590;  Swann  v.  Bucky  40  Miss.  268;  City  of  Sac- 
ramento V.  Bird,  15  Cal.  294;  and  Endlich's  Inter- 
pretation of  Statutes,  §§  200,  205. 

Manifestly,  it  was  the  intention  of  the  legislature, 
by  the  act  of  1872,  to  provide  a  substitute  in  toto  for 
the  former  act,  and  to  prescribe  the  only  regulations 
requisite  to  be  observed  in  the  construction  of  fences 
within  the  territory  then  comprised  by  Wasco  County. 
The  act  specifies  with  much  particularity  how  the 
different  kinds  of  fences  shall  be  constructed,  and 
provides  that  no  action  shall  be  maintained  for  tres- 
pass by  horses  and  cattle  unless  it  shall  be  made  to 
appear  that  the  premises  so  damaged  were  inclosed 
with  a  lawful  fence;  and  it  is  certain  that  the  legisla- 
ture contemplated  no  such  absurdity  as  that  a  person 
residing  in  the  county  should  build  two  kinds  of 
fences  in  order  to  protect  his  inclosures  from  trespass 
by  all  kinds  of  stock,  or  that  there  should  be  one 
remedy  for  trespass  by  sheep  and  swine  upon  lands 
inclosed  by  one  kind  of  fence,  and  another  covering 
damages  for  trespass  by  cattle  and  horses  upon  lands 
inclosed  by  another  kind  of  fence.  It  was  contem- 
plated, undoubtedly,  that  the  act  of  1872  should  be 
the  only  legislative  enactment  touching  or  regulating 
the  subject-matter  thereof  as  it  applied  to  that  county, 
and  this  would  leave  the  matter,  as  it  pertains  to  stock 
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other  than  cattle  and  horses,  to  rest  where  it  did 
prior  to  any  enactment  upon  the  subject.  That  such 
is  the  proper  inference  of  legislative  intendment  is  in 
some  way  corroborated  by  the  fact  that  both  Umatilla 
and  Wasco  counties  are  within  the  purview  of  the  act, 
and,  while  the  former  fence  law  applied  to  Wasco,  it 
did  not  apply  to  Umatilla,  and  it  was  probably  con- 
templated that  a  law  identical  in  its  effect  should 
apply  to  each  of  said  counties.  This  interpretation 
seems  to  have  been  adopted  in  Bileu  v.  Paisley y  18  Or. 
47  (4  L.  R.  A.  840,  21  Pac.  934).  Such  being  the  state 
of  the  law,  we  must  turn  to  the  common  law  to  deter- 
mine whether  plaintiff  has  a  remedy  upon  the  com- 
plaint filed,  and  this  question  has  been  decided  favor- 
ably to  the  plaintiff  in  French  v.  Cres8well,  13  Or.  418 
(11  Pac.  62),  upon  a  complaint  identical  in  form,  and 
reaflBrmed  in  principle  in  Bileu  v.  Paisley,  supra;  and 
while,  if  this  latter  question  was  a  matter  of  first  im- 
pression, our  decision  might  be  different,  we  feel  con- 
strained to  treat  it  now  as  stare  decisis. 

Another  question  is  made  upon  the  record  touch- 
ing the  admission  of  certain  testimony  relating  to  the 
value  of  the  lands  before  and  after  the  trespass,  in 
order  to  determine  the  amount  of  damages,  the  plain- 
tiff testifying  that  they  were  worth  $2,000  before  and 
$1,500  after,  and,  therefore,  that  he  was  damaged  in 
the  sum  of  $500;  but,  whether  the  admission  of  this 
testimony  was  error  or  not,  it  is  manifest  that  defend- 
ants were  not  materially  damaged  by  it,  the  verdict 
being  for   $25  only.     In  support  of  this  view,  see 

Fi'ench  V.  Cresswellf  supra. 

Affirmbd. 
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SHATTUCK  V.  KINCAID. 

(40  PM.  768.) 

Afpsokbiation  DxnnBD.— >An  *' appropriation**  is  a  setting  aside  or  des- 
ignation of  particular  funds  for  the  discbarge  of  certain  definite  and 
specified  obligations,  and  may  relate  to  a  fixed  amouni  of  liability  or 
to  one  that  is  continuing. 

A!>PBOPRiATTOV  FOR  Patmbut  OP  Btatb  Offiokbs. — A  Statute  fixing  the 
amount  of  the  salary  of  a  public  official  and  prescribing  the  time  and 
manner  of  payment  does  not  constitute  a  continuing  appropriation 
for  the  discharge  of  such  obligation,  under  a  constitutional  provision 
that  '*no  money  shall  be  drawn  from  the  treasury  but  in  pursuance  o^' 
appropriations  made  by  law."  in  view  of  contemporaneous  legislative 
construction  of  the  statute  to  that  effect. 

LxGiSLATTVK  CoffSTitucTioiT.— Where  a  statute  has  for  many  years  and 
from  almost  the  date  of  its  enactment,  been  construed  by  successive 
legislatures  in  a  particular  manner  not  inconsistent  with  the  lan- 
guage used,  the  courts  will  hesitate  to  adopt  a  difTerent  construction. 

Dmrr  of  Secbitart  of  Stats  to  Aunrr  Claims.— When  a  claim  against 
the  state  is  presented  to  the  secretary  he  must  pass  upon  it  by  either 
rejection  or  approval  without  regard  to  whether  the  legislature  has  or 
has  not  appropriated  money  to  meet  it,  and,  if  he  allow  the  claim,  he 
must  indorse  upon  it  the  amount  so  allowed,  aad  the  name  of  the 
particular  original  fund  from  which  it  is  to  be  paid,  and  draw  his  war- 
rant on  the  state  treasury  therefor:  Brown  v.  Fleischner,  4  Or.  182, 
overruled. 

MsAViKO  of  Word  "Fnirn"  in  SBcnoH  2208,  Hill's  Ajtn.  Laws.— The 
word  "Aind"  as  used  in  section  2208  of  Hill's  Ann.  Laws  means  one 
of  the  original  funds  subsisting  by  law. 

Sffxct  of  Drawing  Warrants— Atjuitino  Claims.— The  drawing  of  a 
warrant  on  the  state  treasury  is,  under  the  present  statutes,  a  part  of 
the  act  of  auditing,  and  is  not  a  drawing  of  money  from  such  treasury. 

Warrant  as  Evidbkcb  of  Claim.— A  warrant  is  only  prima  fade  evi- 
dence of  the  validity  of  a  claim  against  a  municipality  or  common' 
wealth:  QoldsmUh  v.  Baker  City,  81  Or.  248,  and  Frankl  v.  Bailey,  31 
Or.  288,  approved. 

Refusal  of  Treasurer  to  Pat  Warrant. —  Since  a  warrant  is  not  con- 
dusive  evidence  of  an  indebtedness  it  is  the  duty  of  the  state  treas- 
urer to  refuse  payment  unless  it  repreeents  a  claim  authorized  by 
law:  School  District  v.  Lambert,  28  Or.  at  page  224,  and  Ooldtmith  v 
Baker  City,  81  Or.  at  page  252,  approved. 
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Special  Appbopeiatioh.— The  expression  "  where  proyisions  for  the  pay- 
ment thereof  shall  have  been  made  by  law,"  used  in  section  2230, 
Hill's  Ann.  Laws,  refers  to  only  those  obligations  incarred  by  the  state 
under  some  previous  authority,  and  does  not  include  special  appro- 
priations made  for  particular  purposes  by  acts  which  within  them- 
selves authorize  the  incurring  of  the  expense. 

Mandamus.— Mandamus  will  lie  to  compel  the  performance  of  the  duty 
of  auditing  a  claim  for  services  to  the  state,  where,  as  in  the  case  of 
salaries  of  public  officers,  the  nature  and  amount  of  the  aervioes  ren- 
dered are  definitely  fixed  and  ascertained,  and  the  compensation 
therefor  is  regulated  by  law,  since  in  such  case  the  duty  is  merely 
ministerial. 

From  Marion:  Hknry  H.  Hewitt,  Judge. 

E.  D.  Shattuck  instituted  a  mandamus  proceeding 
against  Harrison  R.  Kincaid,  as  Secretary  of  State  of 
Oregon,  to  compel  him  to  audit  a  claim  against  the 
state  and  to  issue  a  warrant  upon  the  state  treasurer 
for  the  amount  he  allowed  thereon.  The  claim  was 
for  that  portion  of  his  salary  as  judge  of  the  circuit 
court  for  the  fourth  judicial  district  of  said  state  due 
for  the  quarter  ending  March  31,  1897,  amounting  to 
$750.00.  The  claim  was  properly  stated,  certified,  and 
verified,  as  hy  law  required,  and  presented  to  the  sec- 
retary with  a  demand  that  he  pass  upon  it  and  draw 
a  warrant  on  the  state  treasurer  therefor,  but  he  re- 
fused entirely  to  consider  the  claim  for  the  reason 
that  the  legislature  failed  to  organize  in  1897,  and, 
therefore,  no  appropriations  were  made,  contending 
that  the  authority  to  audit  accounts  is  dependent  upon 
an  appropriation  having  previously  been  made  by  the 
legislature  for  their  payment.  A  demurrer  to  the  al- 
ternative writ  was  sustained,  and  judgment  entered 
for  the  defendant,  whereupon  plaintiff  appealed. 

Reveksed. 
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For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Ralph  E.  Moody, 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs,  N.  B.  Knight  and  A.  C.  Woodcocky  to 
this  effect: 

The  secretary  of  state  is,  by  virtue  of  his  office,  aud- 
itor of  public  accounts:  Const.,  Or.,  art.  VI,  sec.  2. 

It  is  the  duty  of  the  legislature  to  provide  for  rais- 
ing revenue  sufficient  to  defray  the  expenses  of  the 
state  for  each  fiscal  year:  Const.,  Or.,  art.  IV,  sec.  2. 

No  money  can  be  drawn  from  the  treasury  except 
in  pursuance  of  appropriations  made  by  law:  Const., 
Or.,  art.  IV,  sec.  4. 

The  secretary  of  state  has  no  authority  to  audit  any 
claim  and  draw  any  warrant  upon  the  state  treasurer 
for  the  same  in  the  absence  of  an  appropriation  made 
by  the  legislature  for  its  payment:  Hiirs  Ann.  Laws, 
§  2208,  subd.  7;  Const.,  Or.,  art.  IV,  sec.  4;  Broim  v. 
Fleischner,  4  Or.  132;  Reesdale  v.  Walker,  52  U.  S. 
(11  How.),  271;  Moses  v.  Jumel,  31  La.  Ann.  142;  Strai- 
ton  V.  Oreen,  45  Cal.  149;  State  v.  Kinney,  9  Mont.  389. 

In  the  payment  of  claims  the  law  makes  no  dis- 
tinction whether  the  amount  is  fixed  by  law  or  not: 
Const.,  Or.,  art.  IX,  sec.  7;  Myers  v.  Englishj  9  Cal.  341; 
State  V.  Leidtke,  9  Neb.  468;  Ristine  v.  State,  20  Ind.  338. 

The  secretary  of  state  is  the  financial  agent  of  the 
state,  and  the  limitations  upon  the  authority  of  the 
state  treasurer  under  the  constitution  and  laws  apply 
also  to  the  secretary  in  his  management  of  the  fiscal 
concerns  of  the  state:  Const.,  Or.,  art.  VI,  sec.  2;  Hiirg 
Ann.  Laws,  §  2208;  State  v.  WallieU,  12  Neb.  409. 
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The  warrant  of  the  secretary  is  merely  an  order 
upon  the  treasurer  for  the  present  payment  of  a  cer- 
tain claim  out  of  a  particular  fund  in  the  treasury  pre- 
viously set  apart  and  appropriated  for  that  purpose: 
Hiirs  Ann.  Laws,  §  2208,  subds.  7,  8;  StaU  v.  Lindsley, 
27  Pac.  1019. 

Opinion  by  Mr.  Justice  Wolvkrton. 

This  is  a  proceeding  by  mandamus  to  require  the 
secretary  of  state  to  audit  a  claim,  and  draw  his  war- 
rant for  the  salary  of  a  circuit  judge  for  the  quarter 
ending  March  81,  1897.  The  secretary  resists  the 
proceeding  upon  the  ground  that,  the  legislature  hay- 
ing failed  to  make  appropriations  for  the  current  ex- 
penses of  the  state,  he  is  without  authority  either  to 
audit  or  draw  his  warrant  for  such  claim.  The  case 
comes  here  upon  demurrer  to  the  alternative  writ, 
which  was  sustained  by  the  lower  court. 

By  section  2297,  Hill's  Ann.  Laws,  it  is  provided 
that  ''each  of  the  judges  of  the  circuit  courts  in  this 
state  (shall)  receive  an  annual  salary  of  three  thou- 
sand dollars,  payable  quarterly,  and  no  other  allow- 
ance for  their  services,  either  directly  or  indirectly," 
and  by  section  2230  that  ''the  salaries  of  the  gover- 
nor, secretary  of  state,  and  other  officers  of  the  state, 
shall  be  paid  quarterly,  out  of  the  treasury  of  this 
state,  upon  the  warrant  of  the  secretary  of  state,  com- 
mencing from  and  after  they  enter  upon  the  duties  of 
their  respective  offices."  These  sections  clearly  es- 
tablish the  plaintiff's  right  to  the  quarter's  salary 
claimed,  and  upon  this  point  there  is  no  contention. 
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Article  IX,  section  4  of  the  state  constitution  pro- 
vides that  '*no  money  shall  be  drawn  from  the  treas- 
ury but  in  pursuance  of  appropriations  made  by 
law/'  and  article  VI,  section  2,  constitutes  the  secre- 
tary of  state  the  auditor  of  public  accounts. 

Section  2280,  of  our  statutes,  was  section  4  of  an 
act  approved  June  2,  1859,  and  by  the  same  act  it  was 
provided,  among  other  things,  as  follows: — 

"Sec.  11.  The  secretary  of  state  shall  superintend 
the  fiscal  concerns  of  the  state,  and  manage  the 
same  in  the  manner  prescribed  by  law;  ''to  keep 
fair,  clear,  distinct  and  separate  accounts  of  all  the 
funds  and  revenues  of  the  state,  and  also  of  all  ex- 
penditures, disbursements  and  investments  thereof, 
showing  the  particulars  of  every  expenditure,  dis- 
bursement and  investment.  ♦  ♦  ♦  To  examine 
and  determine  the  claims  of  all  persons  against  the 
state  in  cases  where  provisions  for  the  payment 
thereof  shall  have  been  made  by  law,  and  to  indorse 
upon  the  same  the  amount  due  and  allowed  thereon, 
and  from  what  fund  the  same  is  to  be  paid,  and  draw 
a  warrant  on  the  treasury  for  the  same;  and  he  shall 
report  to  the  legislature  at  the  commencement  of  each 
regular  session  a  complete  list  of  all  accounts  so 
audited,  together  with  a  general  statement  of  the  fiscal 
concerns  of  the  state;  provided,  that  no  account  shall 
be  so  audited,  except  the  same  be  duly  verified  by  the 
oath,  affidavit  or  affirmation  of  the  claimant  or  his 
agent,  and  all  accounts  shall  be  kept  on  file  in  his 
office;  "to  enter  in  a  book  to  be  kept  for  that  pur- 
pose, an  abstract  of  all  warrants  drawn  on  the  treas- 
ury, showing  the  date,  number,  name  of  the  claimant. 
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the  amount  claimed,  the  amount  allowed  thereon,  and 
from  which  fund  to  be  paid.     *    •    • 

Sec.  12.  Whenever  any  account  shall  be  presented 
to  the  secretary  of  state  for  settlement,  he  may  re- 
quire the  person  presenting  the  same,  or  any  other 
person  or  persons,  to  bo  sworn  before  him  touching 
such  account,  and  when  so  sworn,  to  answer  orally  or 
in  writing  as  to  any  facts  relating  to  the  justness  of 
the  account.  If  any  person  interested  shall  be  dissat- 
isfied with  the  decision  of  the  secretary  on  any  claim, 
account,  or  credit,  it  shall  be  the  duty  of  the  secretary^ 
at  the  request  of  such  person,  to  refer  the  same,  with 
his  reasons  for  his  decision,  to  the  legislative  assem- 
bly, and  all  persons  having  claims  against  this  state 
shall  exhibit  the  same  with  the  evidence  in  support 
thereof  to  the  secretary  to  be  audited,  settled,  and 
allowed  within  two  years,  and  not  afterward.  And 
in  all  suits  brought  in  behalf  of  the  state,  no  debt  or 
claim  shall  be  allowed  against  the  state  as  a  set-off  but 
such  as  have  been  exhibited  to  the  secretary,  and  by 
him  allowed  or  disallowed,  except  only  in  cases  where 
it  shall  be  proved  to  the  satisfaction  of  the  court  that 
the  defendant  at  the  time  of  trial  is  in  possession  of 
vouchers  which  he  could  not  produce  to  the  secretary, 
on  account  of  absence  from  the  state,  sickness  or  un- 
avoidable accident." 

Other  sections  of  the  same  act  provide  that  "the 
state  treasurer  shall  keep  his  office  at  the  seat  of  gov- 
ernment, shall  receive  and  have  charge  of  all  moneys 
paid  into  the  state  treasury,  and  shall  pay  out  the 
same  as  directed  by  law." 

"It  shall  be  the  duty  of  the  treasurer:     ♦     •    ♦ 
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Second — To  pay  on  demand  out  of  the  state  treasury 
all  sums  authorized  by  law  to  be  so  paid,  if  there  are 
appropriate  funds  in  the  treasury  to  pay  the  same, 
and  when  any  such  sum  is  required  to  be  paid  out  of 
a  particular  fund  it  shall  be  paid  out  of  such  fund 
only;  and  he  shall  pay  no  fund  out  of  the  treasury 
except  in  pursuance  of  law  authorizing  the  payment 
thereof;  but  when  any  claim  or  account  is  authorized 
by  law  to  be  paid  out  of  a  general  or  contingent  ap- 
propriation, the  same  shall  be  paid  by  the  treasurer 
upon  the  warrant  of  the  secretary  of  state.  Third — To 
pay  all  warrants  on  the  treasurer  in  the  order  in 
which  they  are  presented,  out  of  the  appropriate  fund; 
if  there  are  no  such  funds  in  the  treasury,  then  he 
shall  indorse  on  such  warrants  'Not  paid  for  want  of 
funds,'  together  with  the  date,  and  all  warrants  so  in- 
dorsed shall  draw  legal  interest  from  and  after  such 
indorsement." 

There  is  some  confusion  in  numbering  the  sections 
of  the  original  act,  but  the  sections  referred  to  are 
designated  in  Hill's  Ann.  Laws  as  sections  2208,  2209, 
2217  and  2219. 

The  plaintiff  contends,  ^r««,  that  the  law  fixing  the 
amount  of  his  salary,  and  providing  for  the  manner  of 
its  payment,  constitutes  an  appropriation  of  funds  out 
of  the  treasury  with  which  to  meet  the  installments  as 
they  become  due;  and,  aecondy  that  the  secretary  is  re- 
quired  to  audit  his  claim  therefor,  and  draw  a  warrant 
for  the  amount  found  due,  even  though  it  be  deter- 
mined that  there  has  been  no  appropriation  made  to 
meet  it.  The  principle  involved  in  the  declaration  of 
the  fundamental  law  that  **  no  money  shall  be  drawn 

St  Or^U, 
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frorn  the  treasury  but  in  pursuance  of  appropriations 
made  by  law,"  had  its  origin  with  the  British  parlia* 
ment.  It  had,  prior  to  the  time  of  Charles  II,  occa- 
sionally and  at  long  intervals  exercised  the  right  of 
appropriating  supplies  to  particular  purposes  as  the 
needs  of  the  government  demanded,  but  during  the 
reign  of  that  monarch  it  employed  the  authority  gen- 
erally, although  perhaps  not  in  every  instance.  It 
was  not,  however,  until  after  the  revolution  of  1688 
that  the  right  and  authority  became  firmly  established. 
The  principle,  as  then  and  since  understood,  is  '^  that 
supplies  granted  by  parliament  are  only  to  be  ex* 
pended  for  particular  objects  specified  by  itself":  Tas- 
well-Langmead,  English  Constitutional  History,  620, 
621.  The  abuse  which  the  establishment  of  the  prin- 
ciple was  designed  to  correct  was  the  exercise  of  offi- 
cial discretion  in  paying  out  and  disbursing  the  public 
funds,  and  its  purpose  was  to  endow  the  legislative 
body  with  the  sole  authority,  and  impose  upon  it  the 
specific  duty,  of  deciding  how  and  when  such  funds 
shall  be  applied  to  the  discharge  of  the  expenses, 
debts,  or  other  engagements  or  liabilities  of  the  gov- 
ernment; and  such  is  the  limitation  imposed  by  our 
present  constitutional  provision:  Riatine  v.  State,  20 
Ind.  828;  StaU  v.  Burdick  ( Wyo.),  88  Pac.  125;  2  Opin- 
ions of  Attorneys-General,  United  States,  670.  An 
**  appropriation,  as  applicable  to  the  general  fund  in 
the  treasury,  may,  perhaps,  be  defined  to  be,"  says 
Perkins,  J.,  in  Ristine  v.  Statey  20  Ind.  828,  **an  au- 
thority from  the  legislature,  given  at  the  proper  time, 
and  in  legal  form,  to  the  proper  officers,  to  apply  sums 
of  money  out  of  that  which  may  be  in  the  treasury  in 
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a  given  year,  to  specified  objects  or  demands  against 
the  state."  Webster  defines  "appropriation"  as  "the 
act  of  setting  apart  or  assigning  to  a  particular  use 
or  person  in  exclusion  of  all  others;  application  to  a 
special  use  or  purpose,  as  of  •  •  *  money  to  carry 
out  some  public  object."  No  particular  expression  or 
set  form  of  words  is  requisite  or  necessary  to  the  ac- 
complishment of  the  purpose,  and  the  appropriation 
may  be  prospective  as  well  as  in  prsesenti;  that  is  "it 
may  be  made  in  one  year  of  the  revenues  to  accrue  in 
another  or  future  years,  the  law  being  so  framed  as  to 
address  itself  to  such  future  revenues":  Humbert  v. 
Dunn,  84  Cal.  57  (24  Pac.  Ill);  Proll  v.  Dunn,  80  Cal. 
220  (22  Pac.  143).  And  in  every  instance  it  becomes 
a  question  of  legislative  intent  to  be  gathered  under 
the  settled  rules  of  interpretation  from  the  language 
employed,  the  context,  the  necessity  for  the  enact- 
ment, and  purpose  to  be  accomplished,  considered  in 
the  light  of  contemporaneous  circumstances.  Field, 
J.,  in  McCauUy  v.  Brooks,  16  Cal.  28,  says:  "To  an  ap- 
propriation, within  the  meaning  of  the  constitution, 
nothing  more  is  requisite  than  a  designation  of  the 
amount,  and  the  fund  out  of  which  it  shall  be  paid. 
It  is  not  essential  to  its  validity  that  funds  to  meet  the 
same  should  be  at  the  time  in  the  treasury."  It  is 
maintained  by  some  authorities  that  constitutional 
provisions  fixing  the  salaries  of  state  officers  proprio 
vigore  make  an  appropriation  out  of  the  treasury  for 
the  payment  of  the  same  as  they  become  due,  and 
this  upon  the  ground  that  such  salaries  have  be- 
come fixed  and  unchangeable  by  any  power  vested  in 
the  legislature,  and  that  to  withhold  the  funds  neces- 
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Bary  to  their  payment  would  be  subversive  of  the  will 
of  the  people  as  expressed  by  the  oiganic  law.  It  is 
said,  arguendo,  that  if  the  legislature  is  without  power 
to  reduce  the  salaries  of  such  officers,  it  cannot  be 
affirmed  that  it  may  take  away  the  whole  by  withhold- 
ing the  funds  requisite  to  their  payment.  In  support 
of  this  view  Tlwmna  v.  OwenSy  4  Md.  189,  decided  in 
1858,  is  perhaps  the  leading  case.  It  has  been  fol- 
lowed in  State  v.  Hickman,  9  Mont.  370  (23  Pac.  740), 
and  State  v.  Weston,  4  Neb.  216,  and  criticised  in  Myers 
V.  English,  9  Cal.  341.  The  Nebraska  case,  however, 
presents  a  dissimilar  feature,  in  that  the  constitution 
provides  that  *'  the  authorities  shall  draw  warrants  on 
the  state  quarterly"  for  the  salaries  fixed  thereby, 
*^  which  shall  be  paid  out  of  any  funds  not  otherwise 
appropriated."  Other  cases  apply  the  principle  to 
legislation  under  constitutions  which  provide  that 
salaries  of  state  officers  shall  neither  be  increased  nor 
diminished  during  the  terms  for  which  they  shall 
have  been  appointed  or  elected.  It  is  maintained  by 
these  that  the  law  fixing  such  salaries  becomes  im- 
mutable in  so  far  as  it  may  affect  incumbents,  and 
that  the  legislature  is  powerless  to  cut  off  by  indirecr 
tion  that  which  it  could  not  do  by  direct  enactment, 
and  hence  that  a  statute  merely  fixing  the  amount  to 
be  received  and  the  times  of  payment  is,  in  effect,  an 
appropriation  of  funds  which  become  applicable  to 
the  discharge  of  their  stated  compensation  as  it  be* 
comes  due.  And  we  may  say  the  very  decided  tend- 
ency of  recent  adjudications  is  in  support  of  this  ad- 
vancement upon  the  doctrine:  State  v.  Burdick  (Wyo.), 
33  Pac.  125;  People  v.  Goodykoontz,  22  Colo.  507  (45 
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Pac.  414).  As  directly  opposed  to  this  view  see  Myera 
V.  English,  9  Cal.  341.  Yet  other  authorities  mantain 
that  the  result  of  such  legislation  is  to  effectuate  an 
appropriation,  regardless  of  the  fundamental  law  limit- 
ing the  power  of  the  legislature  to  change  the  amount 
of  official  salaries  to  times  other  than  during  incum- 
bency, and  that  no  annual  or  special  appropriation  is 
otherwise  necessary  to  authorize  the  disbursement  of 
public  funds  by  the  officers  in  charge  in  payment  of 
such  demands  as  they  arise.  See  Reynolds  v.  Taylor, 
43  Ala.  420,  and  Carr  v.  State,  127  Ind.  204  (22  Am. 
St.  Rep.  624, 11  L.  R.  A.  370,  26  N.  E.  778).  It  is  dif. 
ficult  to  understand,  however,  upon  what  principle  an 
enactment  of  the  nature  indicated  can  have  the  effect 
claimed  for  it  The  plain  letter  of  the  statute-  falls 
very  far  short  of  an  express  direction  to  that  end,  and 
the  apparent  object  to  be  attained  is  fully  accom- 
plished when  the  salary  and  times  of  its  payment  are 
definitely  fixed.  No  other  or  further  intendment  is 
predicated  of  statutes  of  like  nature  where  individuals 
only  are  concerned,  and  a  different  rule  ought  not  to 
prevail  because  the  state  is  concerned.  But  we  be- 
lieve the  weight  of  authority  is  opposed  to  this  latter 
advance  upon  the  doctrine,  and  that  the  better  rule 
requires  something  more  by  which  to  indicate  a  legis- 
lative inteiidment  to  effectuate  an  appropriation. 

In  Nichols  V.  Comptroller,  4  Stew.  &  P.  154,  the 
case  upon  which  Reynolds  v.  Taylor,  43  Ala.  420, 
seems  to  have  been  based,  it  was  determined  that  an 
act  fixing  a  salary  "payable  quarter-yearly  out  of 
any  money  in  the  treasury  not  otherwise  appropri- 
ated" made  an  appropriation  for  the  purpose  of  meet- 
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ing  the  quarterly  payments.  In  Humbert  v.  Duntif  84 
Cal.  57  (24  Fac.  lll)i  the  act  under  consideration  pro- 
vided that  ''each  member  [of  a  commission]  shall  re- 
ceive a  salary  of  $2,400  payable  monthly,  •  *  *  to 
be  paid  out  of  any  money  in  the  treasury  not  other- 
wise appropriated/'  and  it  was  held  that  this  operated 
as  an  appropriation.  The  statutory  provisions,  as  in- 
dicated by  these  cases,  are  similar  to  the  Nebraska 
constitutional  provision  above  referred  to.  And  in 
Cutting  v.  Taylor,  3  S.  Dak.  11  (15  L.  R.  A.  691,  51  N. 
W.  949),  which  comes  nearer  the  case  at  bar,  the  lan- 
guage employed  was:  "The  auditor  *  *  *  shall 
issue  and  deliver  to  the  claimant  in  each  city,  town, 
etc.,  his  warrant  upon  the  territorial  treasurer  for  an 
amount  equal  to  2  per  cent,  of  the  premiums  received 
upon  the  policies  issued  upon  any  property  in  any 
such  city,  town,  etc.,  and  such  warrant  shall  be  paid 
by  the  territorial  treasurer  upon  presentation  thereof." 
See,  also.  State  v.  Kenney,  10  Mont.  485  (25  Pac.  1022). 
From  statutes  of  the  nature  indicated  by  these  au- 
thorities the  inference  is  natural  and  legitimate  that 
it  was  the  legislative  intent  not  only  that  the  amount 
and  times  of  payment  of  the  salaries  should  be  ren- 
dered definite  and  certain,  but  that,  when  falling  due, 
funds  in  the  treasury  applicable  to  their  payment 
should  be  at  all  times  in  readiness  for  their  prompt 
discharge,  and  hence  the  appropriation  as  a  necessary 
result  to  meet  the  purposes  of  the  legislation.  It  is 
one  thing  to  fix  the  amount  and  times  of  payment  of 
an  ofiicer's  salary,  and  quite  another  to  provide  funds, 
and  make  them  available  at  specified  times,  so  that 
the  state  will  not  at  any  time  default  in  its  payments, 
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and  it  does  not  occur  to  us  that  a  fixed  salary  with 
stated  times  for  the  payment  of  proportional  install- 
ments thereof  can,  with  any  greater  propriety,  carry 
with  it  an  appropriation  of  funds  with  which  to  meet 
the  payn>ents  than  where  the  state  has  become  other- 
wise obligated  under  authority  of  law,  and  no  appro- 
priation has  been  made  anticipating  payment.  What- 
ever may  be  the  correct  rule  where  the  salary  is  fixed 
by  the  constitution,  or  where  it  is  by  that  instrument 
rendered  unchangeable  during  incumbency,  followed 
by  legislation  simply  fixing  the  amount  and  times  of 
payment  thereof,  it  is  quite  certain  that,  if  regard  be 
paid  to  the  known  and  well-settled  rules  of  statutory 
construction,  the  legislature  has  not,  by  the  enactment 
of  such  a  statute,  without  else,  manifested  an  inten- 
tion of  setting  aside  funds  in  the  treasury  for  its  pay- 
ment. Something  more  is  needed,  some  setting  aside 
of  a  particular  fund,  or  designation  of  a  fund,  out  of 
which  it  shall  be  paid,  or  direction  to  the  officer  in 
charge  requiring  him  to  make  payment  at  particular 
times,  or  that  it  be  paid  out  of  the  treasury.  And 
this  gets  us  back  to  the  original  proposition  that  an 
appropriation  is  the  setting  aside  or  designation  by 
express  direction  or  by  implication  of  particular  funds 
for  the  discharge  of  definite  and  specified  obligations 
or  liabilities,  which,  however,  may  be  in  contempla- 
tion, such  as  will  arise  in  the  future,  and  the  appro- 
priation may  be  continuing  in  its  nature,  but  the 
legislative  intent  to  have  funds  always  ready  and  ap- 
plicable to  their  prompt  discharge  at  stated  times 
works  out  the  appropriation,  and  nothing  short  of  it 
can  have  such  an  effect.     Under  the  legislative  direc- 
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tion  that  the  salaries  of  all  state  officers  ''shall  le 
paid  quarterly  out  of  the  treasury  of  this  state,  upon 
the  warrant  of  the  secretary  of  state,  commencing 
from  and  after  they  enter  upon  the  duties  of  their  re- 
spective offices,"  and  under  the  authorities  which 
seem  pertinent  to  the  inquiry,  we  would  be  inclined 
to  hold  that  a  continuing  appropriation  had  been  thus 
effectuated  for  the  payment  of  such  salaries  quarterly 
were  it  not  for  a  legislative  construction  of  the  act 
nearly  contemporaneous  with  its  enactment.  There 
is  some  reason  for  believing  that  public  funds  were 
disbursed  under  this  law  without  further  direction 
before  the  meeting  of  the  succeeding  or  first  regular 
session  of  the  state  legislature  which  convened  Sep- 
tember 10,  1860,  but  at  such  session  a  general  appro- 
priation bill  was  passed  setting  aside  funds  for  the 
payment  of  such  salaries,  specifying  with  much  par- 
ticularity the  incumbent  by  his  official  title,  and  the 
amount  for  each.  And  every  succeeding  regular  bi- 
ennial legislative  assembly  since  then,  save  in  1868 
and  1897,  has,  in  its  general  appropriation  bills,  made 
like  specific  appropriations  for  these  salaries.  So  that 
the  act  of  1859  has  received  what  may  be  termed  a 
contemporaneous  legislative  construction,  which  has 
been  acquiesced  in  and  acted  upon  by  that  body  for 
more  than  a  third  of  a  century,  and  we  feel  bound  by 
the  construction  thus  given  the  act,  and  therefore 
hold  that  it  did  not  effectuate  a  continuous  appropria- 
tion for  the  payment  of  the  salaries  of  state  officers: 
Prime  v.  McCarthy,  92  Iowa,  569  (61  N.  W.  220). 

This  brings  us  to  the  second  contention,  touching 
the  authority  of  the  secretary  of  state  to  audit  and 
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draw  his  warrants  for  the  claim,  and  the  solution  of 
this  question  depends  entirely  upon  the  construction 
of  the  statute  which  prescribes  his  duties.  Under  the 
constitution  he  is  made  the  auditor  of  public  accounts, 
and  under  the  law  he  is  charged  with  superintending 
the  fiscal  concerns  of  the  state,  and  it  is  with  reference 
to  the  functions  of  his  office  thus  designated  that  we 
must  consider  the  enactment.  He  is  required  ''to  ex- 
amine and  determine  the  claims  of  all  persons  against 
the  state  in  cases  where  provisions  for  the  payment 
thereof  shall  have  been  made  by  law,"  and  we  are  led 
to  inquire,  first,  what  claims  are  meant?  The  answer 
is,  such  as  the  law  has  made  provisions  for  their  pay- 
ment, and  by  this  is  meant  such  obligations  and  lia- 
bilities as  the  state  may  have  incurred  under  warrant 
of  law  previously  enacted.  No  person  can  acquire  a 
valid  claim  against  the  state  except  in  such  cases  as 
the  fundamental  law  has  prescribed  or  the  legislature 
has  through  its  enactments  permitted,  and  directed, 
either  'expressly  or  impliedly,  that  payment  shall  be 
made  for  that  which  constitutes  the  consideration  for 
the  claim.  Acting  in  his  capacity  as  auditor,  the  sec- 
retary is  required,  when  a  claim  is  presented,  to  look 
to  the  law,  and  determine  whether  the  claimant  has 
brought  himself  within  any  of  its  provisions  allowing 
him  compensation.  In  other  words,  before  allowing 
the  claim  he  must  be  able  to  put  his  finger  upon  some 
law  which  gives  the  claimant  a  standing  in  his  tri- 
bunal upon  which  he  can  demand  payment  by  the 
state.  For  instance,  the  law  has  made  provisions  for 
the  payment  to  plaintiff  of  a  stated  salary  for  his  ser- 
vices, and  this  constitutes  such  a  claim  as  is  contem- 
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plated  by  the  statute.  Further,  he  is  directed  to  in- 
dorse upon  the  claim,  if  allowed,  ''from  what  fund  the 
same  is  to  be  paid,"  and  it  is  suggested  that  the  fund 
here  meant  is  one  specially  appropriated  and  set  aside 
by  the  legislature  for  the  payment  of  the  designated 
claim,  or  of  a  designated  class  of  which  it  constitutes 
one.  But  it  is  not  probable  that  a  fund  thus  consti- 
tuted was  the  one  intended  for  designation  by  the  in- 
dorsement. With  much  greater  reason  we  may  infer 
that  it  had  reference  to  some  one  of  the  few  funds 
that  are  provided  for  under  general  laws  in  pursuance 
of  fundamental  enactments.  The  constitution  directs 
that  ''the  legislative  assembly  shall  provide  for  rais- 
ing revenue  sufficient  to  defray  the  expenses  of  the 
state  for  each  fiscal  year,"  and  that  "every  law  impos- 
ing a  tax  shall  state  distinctly  the  object  of  the  same 
to  which  only  it  shall  be  applied":  Const.,  art.  9,  §§  2, 
3.  And  it  has  been  the  usage  of  the  legislature,  by 
virtue  of  these  provisions,  to  direct  the  levying  of 
taxes  for  specified  purposes,  such  as  for  current  ex- 
penses,  for  common  school,  and  for  university  pur- 
poses, and  the  like;  thus  creating  separate  and  dis- 
tinct funds  into  which  the  revenues  flow  from  the  tax 
collector  or  other  sources  of  income,  and  out  of  which 
all  the  expenses  of  the  state  government  must  be  met» 
Taxes  levied  for  current  expenses  go  into  the  general 
fund;  those  for  common  school  purposes,  together  with 
interest  derived  from  investments,  into  the  common 
school  fund,  and  the  same  with  the  university  and 
other  funds.  And  if  a  tax  is  directed  to  be  levied  for 
a  special  purpose  it  goes  into  the  special  fund  thus 
provided  for,  and  these  are  the  funds  of  which  the 
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secretary  shall  take  account  in  making  his  indorse- 
ments and  drawing  his  warrants  upon  the  treasury. 
All  the  earlier  appropriations  proceeded  upon  this 
idea,  and  the  later  ones  are  not  in  conflict  with  it. 
The  first  general  appropriation  act  adopted  in  1860 
employed  the  following  language,  viz.:  "That  the  fol- 
lowing  sums  he  and  the  same  are  hereby  specifically 
appropriated  to  the  several  objects  hereinafter  men- 
tioned for  two  years,  *  *  *  to  be  paid  out  of  any 
money  in  the  treasury  not  otherwise  appropriated." 
Then  follows  an  itemized  statement  of  the  various  sal- 
aries and  expenses  for  which  it  shall  be  disbursed, 
without  naming  or  designating  any  separate  fund, 
thus  leaving  but  a  single  fund  for  the  secretary  to  take 
into  account  in  the  indorsement  of  claims  and  in  draw- 
ing his  warrants.  This  practice  was  continued  until 
1872,  when  for  the  first  time  the  legislature  adopted 
the  plan  of  naming  separate  funds  in  the  appropria- 
tion bills,  but  subsequent  acts  have  not  been  uniform 
in  this  respect.  The  language  in  all  to  effectuate  the 
appropriation  is  in  purport  the  same,  "  to  be  paid  out 
of  any  money  in  the  treasury  not  otherwise  appropri- 
ated," or  from  the  common  school  fund,  university 
fund,  or  other  fund,  as  the  case  may  be.  Then  follows 
the  naming  of  subdivided  funds,  as  ''executive  fund," 
"general  fund,"  "judicial  fund,"  and  the  like.  But  in 
most  of,  if  not  all,  these  subdivided  funds  are  con- 
tained items  of  salaries  and  expenses  to  be  paid,  as  in 
the  former  acts.  The  legislature  could,  if  it  saw  fit, 
name  a  fund  for  each  separate  salary  or  item  of  ex- 
pense, but,  howsoever  the  original  funds  may  be  sub- 
divided by  the  appropriation  bill,  the  appropriation  is 
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exhausted  as  to  each  separate  item  as  the  money  neces- 
sary to  its  discharge  is  paid  out  by  the  treasurer;  that 
is,  the  appropriated  funds  for  any  one  item  are  not 
applicable  to  the  payment  of  any  other  item  in  the 
whole  list,  so  that  after  all  the  specific  items  govern 
the  disbursements,  and  not  the  subdivided  funds  as 
designated  in  the  act.  The  term  "fund*'  is  not  syn- 
onymous with  "appropriation,"  and  as  a  matter  of  fact 
there  are  not  many  separate  funds  in  the  treasury, 
but  there  may  be  many  appropriations,  and  most  of 
the  latter  are  payable  out  of  the  same  fund — ^the  gen- 
eral fund:  Proll  v.  Dunn,  80  Cal.  226  (22  Pac.  143). 

This  understanding  of  the  term  is  in  harmony 
with  the  apparent  sense  in  which  it  is  used  in  the 
same  act  in  a  clause  for  the  direction  and  control  of 
the  state  treasurer.  He  is  required  "to  pay  on  de- 
mand out  of  the  state  treasury  all  sums  authorized  by 
law  to  be  so  paid,  if  there  are  appropriate  funds  in 
the  treasury  to  pay  the  same,  and  when  any  such  sum 
is  required  to  be  paid  out  of  a  particular  fund,  it  shall 
be  paid  out  of  such  fund  only;  and  he  shall  pay  no 
fund  out  of  the  treasury  except  in  pursuance  of  law 
authorizing  the  payment."  The  first  clause  enjoins 
upon  the  treasurer  the  duty  of  paying  out  of  the 
treasury  all  sums  authorized  by  law  to  be  paid;  that 
is  to  say,  he,  like  the  secretary  of  state,  in  auditing 
must  see  to  it  that  the  sums  disbursed  are  upon  valid 
claims  or  demands  against  the  state,  such  liabilities 
or  obligations  as  the  law  has  authorized  to  be  in- 
curred. All  sums  thus  authorized  by  law  must  be 
paid  if  there  are  appropriate  funds  in  the  treasury; 
and  when  such  sum  is  required  to  be  paid  out  of  a 
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particular  fund,  then  out  of  such  fund  only.  Herein 
there  is  no  reference  to  any  appropriated  fund  set 
aside  in  the  treasury  for  a  specific  purpose.  The 
"funds"  referred  to  are  such  as  may  be  applicable 
in  the  disbursement  of  sums  authorized  by  law  to 
be  paid.  And  the  particular  fund  may  be  one  of 
the  few  provided  for  by  law  under  the  constitution. 
In  the  latter  clause,  however,  we  find  an  additional 
limitation  upon  the  action  of  the  treasurer.  He  shall 
pay  no  fund  —  that  is,  no  one  of  the  funds  pro- 
vided by  law,  and  of  course  no  part  of  any  one  of 
such  funds — out  of  the  treasury  except  in  pursuance 
of  law  authorizing  the  payment  thereof,  or,  in  other 
words,  the  disbursement  of  the  fund.  This  contem- 
plates an  appropriation  of  the  fund,  and  an  inhibition 
upon  the  treasurer  to  disburse  it  in  any  event  unless 
so  appropriated.  The  clause  authorizing  the  treas- 
urer to  indorse  upon  warrants  "  Not  paid  for  want  of 
funds  "  must  be  read  in  connection  with  these  clauses, 
and,  when  so  interpreted,  it  becomes  at  once  intel- 
ligible and  plain  without  the  changing  of  a  syllable 
or  a  sentence;  otherwise,  as  under  the  contention  of 
the  counsel  for  respondent  the  words  "  the  appropriate 
fund'*  must- be  made  to  read  "appropriated  funds." 
It  is  elementary  that  an  act  must  be  so  construed,  if 
possible!  as  to  give  effect  to  all  its  provisions,  as  it  is 
presumed  that  the  legislature  intended  each  to  answer 
some  appropriate  and  specific  purpose;  and  with  the 
interpretation  here  indicated  all  the  other  provisions 
of  the  act  prescribing  and  governing  the  secretary's 
official  duties  as  auditor  of  public  accounts  and  in  the 
capacity  of  superintendent  of  the  fiscal  concerns  of 
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the  state  become  operative  at  all  times,  otherwise  the 
most  important  of  them  must  fall  utterly  into  disuse 
whenever  it  happens  that  appropriations  have  been 
exhausted,  and  all  the  time  suspended  as  to  any  par- 
ticular items  or  claims  where  funds  are  not  set  aside 
in  the  treasury  for  their  discharge.  We  may  instance 
some  of  them.  By  section  2208  the  secretary  is  re- 
quired to  report  to  the  legislature  at  the  commence- 
ment of  each  regular  session  a  complete  list  of  all 
accounts  so  audited,  and  to  enter  in  a  book  kept  for 
that  purpose  an  abstract  of  all  warrants  drawn  on  the 
treasury,  showing  the  date,  number,  name  of  claimant, 
the  amount  claimed,  the  amount  allowed  thereon,  and 
from  which  fund  to  be  paid.  And  by  section  2209  it 
is  prescribed  that  all  persons  having  claims  shall  pre- 
sent them  to  the  secretary  to  be  audited,  settled,  and 
allowed  within  two  years,  and  not  afterwards;  that, 
if  any  person  is  dissatisfied  with  his  decision  on  any 
claim,  account,  or  credit,  it  is  made  his  duty,  at  the 
request  of  such  person,  to  refer  the  same  to  the  legis- 
lative assembly;  and  that  in  all  suits  in  behalf  of  the 
state  no  debt  or  claim  shall  be  allowed  against  the 
state  as  a  set-off  but  such  as  have  been  exhibited,  and 
by  him  allowed  or  disallowed.  Under  the  theory  that 
there  can  be  no  auditing  unless  there  is  an  appropria- 
tion, all  these  clauses,  among  others,  would  rest  in 
abeyance  for  the  time  being,  and  in  some  instances 
become  absolutely  nugatory,  public  service  would  fee 
impeded,  and  individuals  might  suffer  an  injustice. 
There  is  a  natural  and  rational  implication  from  the 
provisions  here  alluded  to  that  the  secretary  should 
act  upon  the  claims  presented  to  him  with  reasonable 
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dispatch;  and,  as  there  are  no  exceptions  touching 
when  he  shall  not  act,  we  infer  that  the  want  of  an 
appropriation  of  funds  then  applicable  will  not  sus- 
pend his  decision.  We  hold,  therefore,  that  when  a 
claim  against  the  state  is  presented  to  the  secretary 
he  must  act  upon  it,  whether  there  has  been  an  ap- 
propriation of  funds  with  which  to  meet  it  or  not; 
and,  if  allowed,  he  must  indorse  upon  it  the  amount 
80  allowed,  and  the  fund, —  one  of  the  original  funds 
subsisting  under  provisions  of  law,  not  the  subdivided 
or  appropriated  fund,  from  which  it  is  to  be  paid, — 
and  draw  his  warrant  on  the  treasury  for  the  same. 
He'has  nothing  to  do  with  the  subdivided  fund.  The 
treasurer  must  look  to  that:  State  v.  Hoffman^  35  Ohio 
St.  435. 

The  drawing  of  the  warrant  is  made  a  part  of  the 
act  of  auditing,  and  it  is  the  claimant's  evidence  or 
certificate  of  the  allowance.  Nor  is  it  the  drawing 
of  money  from  the  treasury:  Evans  v.  McCarthy ^  42 
Kan.  426  (22  Pac.  631). 

The  warrant  is  but  prima  facie,  not  conclusive, 
evidence  of  the  validity  of  the  allowed  claim;  and 
unless  there  is  authority  of  law  for  the  payment  of 
such  claim,  the  treasurer  may  refuse,  and,  indeed,  it 
is  his  duty  to  refuse,  to  pay  the  warrant,  even  if  funds 
are  appropriated:  Ooldsmith  v.  Baker  City,  31  Or. 
249  (49  Pac.  973);  State  v.  Lindsley,  3  Wash.  125 
(27  Pac.  1019).  The  legislature  could  have  pro- 
vided for  auditing  or  settling  claims  and  demands 
against  the  state  without  at  the  same  time  directing 
the  warrant  to  be  drawn,  or  it  could  have  directed 
that  no  warrant  should  issue  without  an  appropria- 
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tion,  but  it  has  not  seen  fit  to  do  so,  and  it  seenii  to 
be  the  general  policy  of  our  legislation  to  associate 
the  drawing  of  the  warrant  with  the  auditing  of  the 
claim,  so  that  they  become  part  and  parcel  of  the 
same  act.  There  are  some  exceptions  to  be  found  in 
the  statute,  but  the  particularity  with  which  they  are 
usually  specified,  directing,  in  effect,  that  no  warrant 
shall  issue  unless  there  are  funds  set  aside  in  the 
treasury  with  which  to  meet  the  demand,  but  fortifies 
the  idea  of  the  recognized  existence  of  the  general 
plan  under  which  the  absence  of  a  prior  appropria- 
tion of  funds  is  not  an  objection  to  the  issuance  of 
the  warrant:  People  v.  Lippincott,  72  111.  578;  People 
V.  Secretary  of  State,  58  111.  94. 

It  sometimes  occurs,  however,  that  special  appro- 
priations are  made  for  a  particular  purpose  where  the 
act  itself  authorizes  the  incurring  of  the  expense,  and 
is  the  only  warrant  of  law  therefor.  In  such  cases,  of 
course,  the  measure  of  the  appropriation  is  the  limit 
of  authority  to  obligate  the  state,  and  hence  the  sec- 
retary could  neither  audit  nor  draw  his  warrant,  be- 
cause the  claim  is  not  one  which  the  law  would  recog- 
nize as  valid  against  the  state:  Flynn  v.  Truner,  99 
Mich.  96  (57  N.  W.  1092). 

In  coming  to  this  conclusion  we  have  not  over- 
looked the  case  of  Brown  v.  Fleischner,  4  Or.  132. 
This  authority  may  be  regarded  as  in  point,  as  it  was 
based  mainly,  if  not  exclusively,  upon  the  ground  that 
the  authority  of  the  secretary  of  state  to  audit  ac- 
counts and  draw  warrants  upon  the  treasurer  depends 
upon  the  condition  that  an  appropriation  has  been 
made  for  their  payment,  although  the  proceeding  was 
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for  a  writ  of  mandamus  against  the  treasurer  to  com- 
pel him  to  pay  warrants.  But  we  firmly  believe  that 
the  case  was  decided  upon  a  mistaken  interpretation 
of  the  statute,  and  we  cannot  give  our  approval  to  a 
construction  which,  in  effect,  suspends  the  operation 
of  certain  plain  and  distinct  provisions  necessary  to 
the  due  and  orderly  administration  of  the  public 
service,  and  which  at  the  same  time  nullifies  com- 
pletely one  of  the  most  important  constitutional  func- 
tions pertaining  to  the  office  of  secretary  of  state 
whenever  there  is  not  a  subsisting  appropriation.  If 
such  was  the  intention  of  the  legislature,  it  would  no 
doubt  have  given  some  indication  thereof  in  express- 
ing its  will  pertaining  to  the  subject;  and  in  the  ab* 
sence  of  such  an  indication,  we  feel  constrained  to 
believe  that  such  was  not  its  intention.  The  case  of 
Brown  v.  Fleischner  will,  therefore,  be  overruled  in  so 
far  as  it  is  in  conflict  with  this  opinion. 

This  leaves  but  one  other  question  to  be  deter- 
mined, and  that  is  whether  the  secretary  should  be 
required  to  audit  and  draw  his  warrant  for  this  par- 
ticular demand.  The  authorities  seem  to  be  uniform 
that,  when  the  nature  and  amount  of  the  services 
rendered  the  state  are  definitely  fixed  and  ascertained, 
and  the  compensation  therefor  is  regulated  by  law, 
such  as  the  salaries  of  public  officers;  the  duty  of  aud- 
iting and  allowing  the  account  or  claim  for  such  ser- 
vices becomes  a  mere  ministerial  act,  the  performance 
of  which  may  be  required  by  mandamus.  And  tfo  it 
is  with  drawing  the  warrant  for  the  payment  of  the 
claim  or  demand:  High  on  Extraordinary  Remedies, 
§§  101,  104,  105;  Fowler  v-  Peirce,  2  Cal.  165;  Bryan  v. 
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Cattell,  15  lows,  688;  Swann  v.  Buck,  40  Miss.  268, 
291.  In  accordance  with  these  considerations,  the 
judgment  of  the  court  below  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  that  court  to  over- 
rule the  demurrer. 

Bevebssd. 

Mr.  Justice  Bean. 

I  concur  in  the  view  expressed  in  the  prevailing 
opinion  that  under  the  statute  the  secretary  is  nut  au- 
thorized to  audit  a  claim  without  issuing  his  warrant 
to  the  claimant  as  evidence  thereof.  The  two  acts 
seem  to  be  made  by  the  statute  concurrent.  But  I  am 
not  entirely  satisfied  with  the  conclusion  that  he  can 
be  compelled  by  mandamus  to  audit  a  claim  and  issue 
a  warrant  thereon,  in  the  absence  of  an  appropriation 
by  the  legislature  with  which  to  pay  the  warrant 
when  issued;  but,  as  my  associates  are  agreed  upon 
the  question,  I  do  not  feel  authorized  to  dissent  upon 
the  doubt  I  entertain. 


[Decided  at  PKHOurroir  July  81,  1807.] 

.-^P^l      KOSHLAND  v.   HARTFORD  INSURANCE 

\'^BJm  COMPANY. 

i!SL-22  (49Pao.866.) 

1.  HAmMLEBB  Ebrob.— The  erroneous  admission  of  evidence  offered  in 

support  of  au  allegation  in  the  complaint  wlilch  is  not  denied  in  the 
answer  is  not  prejudicial  to  the  defendant. 

2.  I»«UBANCE--Ml8BEPBK«KKTATIOK  A»D  CoBCBALKBVT.— A  fiEdlOTe  tO  di»- 

close  the  existence  of  a  mortgage  on  property  sought  to  b«  insured, 
when  the  applicant  is  not  interrogated  upon  that  subject,  is  not  such 
concealment,  misrepresentation,  or  failure  to  state  the  interest  of  the 
insured  as  will  render  the  policy  void. 
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S.  MORTOAOB  AB  A  VlOLATlOH  OF  GOSDXTIOHS  OF  POUOT.**  A  pfOTMon  in 

a  policy  of  imoranca  that  it  shall  be  Told  *'if  any  change  other  than 
the  death  of  the  assured  take  place  in  the  interest,  title,  or  powesslon 
of  the  subject  of  insurance,  except  change  of  occupants  without  in- 
crease of  hazard,  whether  by  legal  process  of  judgment,  or  by  Tolun- 
tary  act  of  the  Insured,  or  otherwise,'*  is  not  violated  by  a  subsequent 
mortgage  on  the  property  ooTered  by  the  policy. 

From  Umatilla:  Robsbt  Eakik,  Judge. 

Action  by  Marcus  S.  Koshland  against  the  Hart- 
ford Fire  Insurance  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Chamberlain  &  Thomas^  with  an  oral  argument  by  Mr. 
George  E.  Chamberlain, 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs.  John  J.  Balleray  and  Chas.  H.  Carter. 

Opinion  by  Mr.  Rustics  Bban. 

This  is  an  action  against  the  Hartford  Fire  Insur- 
ance Company  to  recover  $1,600  on  a  policy  issued  by 
it  to  one  Charles  Cunningham,  and  by  him  assigned 
to  the  plaintiff  after  loss.  In  many  of  its  features  the 
•case  is  similar  to  the  actions  brought  by  the  plaintiff 
against  the  Home  Mutual  Insurance  Company,  31 
Or.  321  (49  Pac.  864),  and  the  Fire  Association  of 
Philadelphia,  31  Or.  362  (49  Pac.  865),  to  recover 
under  policies  issued  by  them,  and  covering  property 
destroyed  by  the  same  fire  which  caused  the  loss  under 
the  policy  now  in  suit;  and  therefore  the  questions 
j)reseuted  on  this  appeal,  so  far  as  they  have  been  con- 
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sidered  in  those  cases,  need  not  be  further  considered 
here. 

1.  It  is  claimed  in  this  case  that  the  court  erred 
in  admitting  in  evidence  a  writing  purporting  to  be  a 
denial  by  the  defendant  of  liability  under  the  policy 
in  suit,  signed,  "  William  Reid,  Adjuster  for  the  Hart- 
ford Fire  Insurance  Company,"  and  certain  telegrams 
offered  for  the  purpose  of  showing  Reid's  authority  to 
bind  the  company.  Considerable  space  in  counsel's 
brief  is  devoted  to  the  discussion  of  this  question,  and 
there  would  be  much  merit  in  his  contention  if  the 
evidence  was  material  to  any  issue  in  the  case.  The 
only  object  of  its  introduction  was  to  show  a  denial  of 
liability  under  the  policy  by  the  defendant,  as  an  ex- 
cuse for  the  failure  of  the  plaintiff  to  make  proof  of 
loss  as  provided  in  the  policy;  but  the  complaint  hav- 
ing alleged  that,  after  the  loss,  plaintiff  offered  to  make 
due  proof  thereof,  but  the  defendant  "refused  to  accept 
said  proof,  and  denied  all  liability  under  said  policy^ 
in  writing,  and  waived  all  proof  of  loss  under  said 
policy,"  and  this  allegation  of  a  denial  of  liability  and 
waiver  of  proof  of  loss  being  admitted  by  the  answer, 
because  not  denied,  there  was  no  issue  before  the  trial 
court  upon  the  question  of  the  denial  of  liability  by 
the  defendant,  or  of  Reid*s  authority  to  bind  it;  and 
hence  all  evidence  tendered  upon  that  subject,  and  the 
errors,  if  any,  committed  by  the  court  in  its  admis- 
sion, were  wholly  immaterial,  and  could  not  have  pre- 
judiced the  defendant. 

2.  It  is  also  claimed  that  the  court  erred  in  with- 
drawing from  the  consideration  of  the  jury  the  evi- 
dence offered  by  the  defendant  in  support  of  the  first 
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separate  defense  set  up  in  the  answer,  and  instructing 
them  not  to  consider  such  defense.  By  this  defense 
it  is  averred,  in  substance,  that  the  policy  provides 
that  it  shall  be  void  if  the  insured  has  concealed  or 
misrepresented,  in  writing  or  otherwise,  any  material 
.fact  or  circumstance  concerning  ihe  insurance,  or  the 
subject  thereof,  or  if  the  interest  of  the  insured  in  the 
property  be  not  truly  stated  therein,  and  that  in  vio- 
lation of  this  condition  the  assured  falsely  and  fraud- 
ulently  concealed  from  the  defendant,  its  officers  and 
agents,  the  existence  of  the  mortgage  then  on  the 
property,  and  represented  to  it  that  the  property  was 
unincumbered.  The  only  evidence  offered  in  support 
of  this  defense  was  the  application  for  the  insurance, 
signed  by  Cunningham,  in  which  it  was  stated  that 
the  property  was  unincumbered.  But  the  testimony 
of  the  local  agent  of  defendant  who  took  the  applica- 
tion and  issued  the  policy  was  to  the  effect  that  he 
filled  out  the  application  himself,  and  could  not  say 
whether  Cunningham  read  it  or  not;  that  he  did  not 
remember  whether  he  knew  of  the  mortgages  at  the 
time,  or  whether  he  made  any  inquiry  of  Cunning- 
ham on  that  subject,  or  in  regard  to  the  property,  and 
could  not  say  where  he  got  the  statements  which  ap- 
pear in  the  application.  This  evidence  falls  far  short 
of  showing  that  the  assured  concealed  or  misrepre- 
sented any  facts  or  circumstances  concerning  the  mort- 
gage. A  failure  to  disclose  the  existence  of  the  mort- 
gages on  the  property  at  the  time  the  application  was 
made  was  no  violation  of  this  provision  of  the  policy, 
nor  of  the  clause  that  it  shall  be  void  "if  the  interest 
of  the  insured  in  the  property  be  not  truly  stated 
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therein,"  unless  he  was  particularly  interrogated  upon 
that  subject:  Richards  on  Insurance,  §  136;  DoUiver 
v.  8L  Joseph  Insurance  Company^  128  Mass.  315  (35 
Am.  Rep.  378).  It  follows,  therefore,  that  the  court 
did  not  err  in  instructing  the  jury  to  disregard  the 
first  defense  because  there  was  no  evidence  to  sup- 
port it. 

3.  Nor  was  there  error  in  charging  the  jury  that 
they  need  not  consider  the  second  defense,  for  the 
reason  that  a  subsequent  mortgage  on  property  cov- 
ered by  a  policy  of  insurance  is  not  violative  of  a  pro- 
vision therein  that  it  shall  be  void  ''if  any  change 
other  than  the  death  of  the  assured  take  place  in  the 
interest,  title,  or  possession  of  the  subject  of  insur- 
ance, except  change  of  occupants  without  increase  of 
hazard,  whether  by  legal  process  of  judgment,  or  by 
voluntary  act  of  the  insured,  or  otherwise":  Hartford 
Insurance  Company  v.  Walsh,  54  111.  164  (5  Am.  Rep. 
115);  Judge  v.  Connecticut  Insurance  Company,  132 
Mass.  521;  Walradt  v.  Phosnix  Insurance  Company,  136 
N.  Y.  375  (32  Am.  St.  Rep.  752, 32  N.  E.  1063).  These 
are  all  the  questions  presented  in  this  case  which  have 
not  already  been  considered,  and,  finding  no  error  in 

the  record,  the  judgment  is  affirmed. 

Affirmbd. 
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[AxglMd  Kurch  26;  decided  April  12. 197t.] 

CORBETT  t;.  CITY  OF  PORTLAND.       . . 

81    407 
(48  Pac  428.)  |  4;$   490{ 

Taxks  bt  Musioxpal  Cobpokatioks.—  Power  to  levy  a  special  tax  for  any 
poipoae  cannot  be  implied  from  a  provision  of  a  municipal  charter 
fixing  npon  the  rate  of  taxation  a  limit  in  excess  of  the  rate  conferred 
by  previoQS  proyiaions  for  general  municipal  purpoeee. 

IiDcrr  or  Taxatioh  TJvnn  Pobtlahd  Chabtcb  op  1803.— Under  sections 
38  and  204  of  the  Portland  charter  of  1893  the  nmnicipality  cannot 
levy  a  tax  of  more  than  8  mills  on  the  dollar,  for  section  204  is  a 
limitation  and  not  a  giant  of  power. 

BiGBT  OP  MuirxciPAL  Taxatiov.^  The  right  of  taxation  is  essentially  a 
sovereign  attribute  to  be  exercised  by  municipalities  only  in  the  man- 
ner and  to  the  extent  conferred  upon  them  by  their  charters,  and  tax- 
ation by  such  bodies  must  always  be  supported  by  an  express  or 
necessarily  implied  grant  of  power. 

PowsB  TO  Compel  Muvioipal  TAXATioH.^The  courts  cannot  compel  the 
levy  of  a  tax  by  a  municipal  corporation  in  excess  of  the  limit  of  tax- 
ation imix)sed  in  the  grant  of  the  taxing  power  even  at  the  suit  of  a 
creditor  whose  debt  will  otherwise  remain  unpaid,  unless  the  limita- 
tion is  such  an  abridgment  of  the  right  of  taxation  exibting  at  the 
time  the  debt  was  incurred  as  in  effect  to  impair  the  obligation  of  the 
contract. 

Ikplikd  Powkb  op  Taxatioh.— Authority  oonferred  upon  a  municipal 
corporation  to  contract  debts  or  incur  oUier  obligations  will  not 
alone  imply  a  power  to  levy  taxes  to  pay  such  debts  or  obligations  in 
excess  of  the  limit  otherwise  imposed  on  the  corporation's  power  to 
tax. 

Prom  Multnomah:   Loyal  B.  Stearns,  Judge. 

Suit  by  Henry  W.  Corbett  and  others  to  enjoin  the 
City  of  Portland  and  its  officers  from  collecting  a  cer- 
tain  tax.  In  the  year  1895  the  city  levied  a  tax  of 
8  mills  on  the  dollar  on  all  its  taxable  property  for 
general  and  fire  and  police  expenses,  and  then  levied 
an  additional  tax  of  2  mills  ostensibly  to  be  used  for 
paying  interest  charges.     The  plaintiff  contends  that 
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this  2-mill  levy  is  void  because  the  city  had  exhausted 
its  taxing  power.  Section  36  of  the  charter  gives  the 
council  power  to  assess  and  collect  taxes  for  general 
municipal  purposes  not  exceeding  8  mills  on  the  dol- 
lar; and  section  204  provides  that  during  any  fiscal 
year  the  rates  of  general  and  specific  taxes  levied 
must  not  exceed  in  the  aggregate  1^  per  centum.  The 
8-mill  levy  exhausted  the  taxing  power  under  section 
36,  and  the  question  is  whether  the  language  of  sec- 
tion 204  is  a  grant  of  power  to  levy  further  taxes,  or  a 
limitation  on  the  general  power  to  tax.  There  was  a 
decree  for  defendants  on  a  demurrer  to  the  complaint, 
and  plaintiffs  appeal. 

Reversed. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs.  William  P.  Lord,  Joseph  Simon,  and 
William  T.  Muir,  to  this  effect: 

Municipal  corporations  have  no  inherent  powers 
of  taxation:  Webster  v.  Harwinton,  32  Conn.  131;  2 
Dillon  on  Municipal  Corporations  (4th  ed.),  §§  763- 
765;  Caldwell  v.  Rupert,  10  Bush  (Ky.),  179;  Drake  tt 
al.  V.  Philips  et  al  40  111.  388-9;  State  ex  reL  ShaekeU 
ton  V.  Guttenberg,  39  N.  J.  Law,  660;  Cooley  on  Taxa- 
tion (2d  ed.),  p.  678-679;  State  Railroad  Tax  Ca^es,  92 
U.  S.  615;  In  re  Methodist  Episcopal  Chnrch,  66  N.  Y. 
395;  Vance  v.  Little  Rock,  30  Ark.  435;  Savannah  v. 
Hartbridge,  8  Ga.  23;   Webster  v.  People,  98  111.  343. 

The  power  to  tax  is  legislative:  Cooley  on  Taxation 
(2d  ed.),  pp.  41-56,  and  strictly  construed;  Caldwell  v. 
Rupert,  10  Bush  (Ky.),  179-182;  Drake  v.  Philips,  40 
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111.  388;  Savannah  v.  Rartbridge,  8  Ga.  23-26;  Webster 
V.  Peaple,  98  111.  343. 

Money  collected  through  taxation  for  one  purpose 
cannot  be  used  for  another,  nor  can  failure  to  exer- 
cise authority  given,  confer  authority  not  given: 
Union  Pacific  Railroad  v.  Dawson,  12  Neb.  254-257; 
Webster  v.  PeopU,  98  111.  343-349. 

The  intention  of  the  constitution  in  directing  the 
legislature  to  limit  the  rate  of  taxation  which  may  be 
imposed  by  a  municipality,  and  the  purpose  of  the 
legislature  in  so  limiting  it,  was  to  secure  economy  in 
the  administration  of  municipal  affairs.  This  inten- 
tion should  be  conserved,  and  the  defendant  city 
limited  for  all  purposes,  except  when  otherwise  ex- 
pressly permitted,  to  the  rate  of  8  mills:  U.  P.  R. 
R,  V.  Dawson,  12  Neb.  254-5-7;  City  of  New  Orleans 
V.  United  States,  49  Fed.  Rep.  40-43;  Shackelton  v. 
Ouitenberg,  39  N.  J.  Law,  660-663;  State  ex  rel  v. 
Strader,  25  Ohio  St.  527-534,  et  seq.;  Webster  v.  People, 
98  111.  243-349;  McPherson  v.  Foster  Brothers,  43  Iowa, 
48-73;  People  v.  May,  9  Colo.  80-91-95. 

For  respondents  there  was  a  brief  and  an  oral  ar- 
gument by  Messrs.  William  if.  Cake,  city  attorney, 
and  Richard  Williams,  to  this  effect: 

The  moral  as  well  as  legal  obligation  rests  on  every 
public  corporation  to  pay  its  just  indebtedness,  and 
taxation  is  the  usual  and  generally  the  only  recourse 
for  that  purpose.  In  that  respect  this  case  is  not  ex- 
ceptional. While  it  is  not  claimed  that  there  is  any 
inherent  power  in  a  municipal  corporation  to  levy 
and  collect  taxes,  it  is  claimed  that  when  such  a  cor- 
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poration  has,  pursuant  to  express  authority,  created 
indebtedness,  or  has  indebtedness  placed  upon  it  by- 
legislative  act,  as  in  the  acts  of  consolidation,  the 
power  if  not  expressly  given  may  be  implied  to  pay 
such  indebtedness  by  taxation:  Butz  v.  Mtbscatine,  75 
U.  S.  (8  Wall.),  581;  Loan  Association  v.  Topeka^  87  U. 
S.  (20  Wall.),  660;  Hashrouck  v.  Milwaukee,  25  Wis.  112; 
United  States  v.  New  Orleans,  98  U.  S.  393;  Avery  v. 
Job,  25  Or.  520;  2  Dillon  on  Municipal  Corporations, 
§  741;  Cooley  on  Taxation,  76-188. 

The  Portland  charter  of  1893,  section  36,  subdivi- 
sion 38,  empowers  the  council  to  appropriate  money 
to  pay  the  debts,  liabilities,  and  expenditures  of  the 
city,  or  any  department  thereof,  or  any  part  or  item 
thereof.  It  is  admitted  that  the  bonded  indebtedness 
of  the  city  to  the  amount  of  $1,231,500  is  lawful,  and 
no  question  is  made  concerning  the  duty  to  pay  it 
with  interest.  If  the  duty  is  once  imposed  upon  the 
city  to  pay  this  indebtedness,  no  subsequent  act  of  the 
legislature  could  impose  a  limit  which  would  curtail 
the  power  or  affect  the  duty  to  do  so:  1  Dillon  on  Mu- 
nicipal Corporations  (2d  ed.),  §  41;  Cooley  on  Taxa- 
tion, p.  76,  note  3;  2  Beach  on  Public  Corporations, 
§§  1410-1418;  Van  Hoffman  v.  City  of  Quincy,  4  Wall. 
535,  554,  555;  People  v.  Bond,  10  Cal.  570;  Wolf  v. 
New  Orleans,  103  U.  S.  358-365;  Fisk  v.  Jefferson  Police 
Jury,  116  U.  S.  131. 

This  court  is  asked  to  curtail  the  current  necessary 
expenses  of  the  city,  and  to  direct  the  council  to  ap- 
propriate less  money  therefor,  and  to  so  manage  the 
affairs  of  the  city  that  enough  shall  remain  from  the 
amount  realized  by  it  from  the  levy  of  8  mills  to  pay 
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the  interest  on  the  bonded  indebtedness.  It  is  the 
well  established  rule  that  legislative  power  cannot  in 
these  respects  be  controlled  by  the  court:  Cooley  on 
Taxation  (2d  ed.),  740;  2  Beach  on  Public  Corpora- 
tions, 817,  §  797;  Dibble  v.  Tannshal,  56  Conn.  199; 
MeihodUt  Church  v.  Baltimore,  31  Md.  299;  E(ut  St. 
Louis  V.  Zebley^  110  U.  S.  Rep.  324;  Blanding  v.  JJurr, 
13  Cal.  351-2. 

Opinion  by  Me.  Justice  Bban. 

This  is  a  suit  by  H.  W.  Corbett  and  others  to  re- 
strain the  collection  of  a  special  tax  levied  by  the  City 
of  Portland  for  the  payment  of  interest  charges  on  its 
bonded  and  other  indebtedness.  It  is  alleged  in  the 
complaint  that  on  June  30,  1895,  the  common  council 
of  the  city,  by  ordinance  No.  9 J  03,  levied  a  tax  of 
8  mills  on  the  dollar  for  general  municipal  purposes, 
and,  on  the  same  day,  by  ordinance  No.  9104,  an 
additional  tax  of  2  mills  for  the  payment  of  the  an- 
nual interest  charges  on  the  bonded  and  other  in- 
debtedness of  the  city;  that  there  is  no  warrant  or  au- 
thority of  law  for  the  passage  of  the  latter  ordinance, 
or  for  the  attempted  levy  of  such  additional  tax,  and 
that  all  proceedings  in  reference  thereto  are  void  and 
of  no  effect.  The  complaint  further  alleges  that  in 
and  by  the  act  of  incorporation  of  the  defendant  city 
it  is  provided  that  the  levy  of  taxes  for  general  muni- 
cipal purposes  shall  not  exceed  in  any  one  year  8 
mills  on  the  dollar,  and  out  of  the  sum  realized  there- 
from, and  the  other  revenues  of  the  city,  it  must  pay 
the  interest  charges  and  all  other  general  muni- 
cipal expenses.      It  is  also  alleged  that  prior  to  the 
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commencement  of  this  suit  the  plaintiffs  paid,  or  ten- 
dered and  offered  to  pay,  the  full  amount  of  the  8- 
mill  tax  assessed  against  them  by  ordinance  No.  9103, 
and  that  the  defendant  Sears,  as  sheriff  of  Multnomah 
County,  threatens  to  and  will,  unless  restrained,  at- 
tempt by  levy  and  sale  to  collect  the  remaining  2 
mills,  and  therefore  an  order  is  prayed  for  enjoining 
and  restraining  the  collection  of  such  additional  tax. 
The  defendants  filed  an  answer  in  which  they  admit 
the  levy  of  the  general  and  special  tax  as  alleged,  but 
deny  that  the  latter  was  without  authority  of  law,  and, 
further  answering,  allege  that  it  will  be  impossible  to 
successfully  conduct  the  affairs  of  the  city,  and  meet 
the  current  lawful  expenses  and  interest  on  the  public 
debt,  without  the  additional  revenue  which  the  spec- 
ial  2-mill  tax  is  expected  to  yield,  and  that  in  the 
opinion  of  the  mayor  and  common  council  both  levies 
were  indispensable  to  meet  the  public  exigencies.  A 
reply  having  been  filed,  the  cause  was  tried,  and  a  de- 
cree rendered  dismissing  the  complaint,  from  which 
the  plaintiffs  appeal. 

It  appears  that  in  July,  1891,  the  then  cities  of 
Portland,  East  Portland,  and  Albina  were  consolidated 
into  one  municipality,  under  the  name  of  the  ''City 
of  Portland,"  by  an  act  of  the  legislature,  filed  in  the 
ofiice  of  the  secretary  of  state,  February  19,  1891: 
(Laws  1891,  p.  796.)  By  the  terms  of  this  act  the 
title  to  all  the  public  property  belonging  to  the  muni- 
cipalities referred  to  became  the  property  of  the  con- 
solidated city,  and  it  was  made  liable  for  their  in- 
debtedness, amounting  at  the  time,  in  the  aggregate, 
to  the  sum  of  $681,000.     This  amount  has  since  been 
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increased  by  legislative  authority  until  at  the  time 
this  suit  was  commenced  the  entire  bonded  indebted- 
ness, the  interest  of  which  is  payable  from  the  general 
revenues  of  the  city,  amounted  to  $1,181,500,  and  the 
interest  thereon  to  $73,907.65.  By  the  charter  of  the 
consolidated  city,  which  imposed  thereon  the  debts  of 
its  predecessors,  and  under  which  the  additional 
bonded  indebtedness  was  incurred,  the  common  coun- 
cil was  authorized  and  empowered  to  assess,  levy,  and 
collect  a  tax  on  all  the  taxable  property  in  the  city  of 
3  mills  on  the  dollar  for  general  municipal  purposes, 
a  special  tax  of  3i  mills  for  the  fire  department,  and 
a  like  tax  for  the  police  department,  making  a  total  of 
10  mills  on  the  dollar.  In  1893  the  charter  of  1891 
was  repealed,  and  a  new  one  enacted,  which  was  in 
force  at  the  time  the  tax  in  question  was  levied,  and 
by  which  its  validity  must  be  determined.  The  por- 
tions of  the  latter  charter,  material  to  this  contro- 
versy, are  as  follows: — 

"  Section  36.  The  council  has  power  and  authority 
within  the  City  of  Portland:  1.  To  assess,  levy,  and 
collect  taxes  for  general  municipal  purposes,  not  to 
exceed  8  mills  on  the  dollar,  upon  all  property,  both 
real  and  personal,  which  is  taxable  by  law  for  state  or 
county  purposes":  Laws  1893,  p.  819. 

"Section  176.  The  board  of  fire  commissioners 
shall  on  the  first  day  of  January  of  each  year,  or  as 
soon  thereafter  as  practicable,  report  to  the  common 
council  the  estimated  amount  of  salaries  and  other 
necessary  expenses  of  the  fire  department  for  the  en- 
suing year,  together  with  the  estimated  cost  of  con- 
structing  and  erecting  cisterns  and  hydrants,  and  the 
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erection  and  the  repair  of  buildings,  the  purchase  of 
lots  for  the  purpose  of  erecting  engine  houses  thereon, 
the  purchase  of  engines,  hose  carts,  hose,  horses,  feed, 
material  and  apparatus  for  said  department  required 
for  the  ensuing  year;  and  the  common  council  shall,  if 
they  deem  the  same  practicable,  at  the  same  time  that 
other  taxes  are  levied  and  collected,  levy  and  collect  a 
special  tax  sufficient  to  raise  the  amount  so  estimated 
by  the  board  of  fire  commissioners,  which  tax  shall  be 
paid  into  a  fund  to  be  known  as  the  fire  department 
fund  of  said  City  of  Portland,  and  shall  be  subject 
solely  to  the  control  of  the  said  board  of  fire  commis- 
sioners, and  shall  be  paid  out  by  the  city  treasurer 
upon  warrants  drawn  by  the  mayor  and  auditor  of  the 
said  city  upon  requisitions  therefor  made  by  the  presi- 
dent of  the  board  of  fire  commissioners,  for  claims 
duly  allowed  by  said  board;  and  the  mayor  and  audi- 
tor are  hereby  directed  to  draw  warrants  on  said  fire 
department  fund  in  accordance  with  the  requisition 
of  said  president  of  the  board  of  fire  commissioners, 
such  requisitions  to  remain  on  file  in  the  office  of  the 
auditor,  and  to  be  sufficient  authority  for  drawing 
warrants  as  aforesaid  '':  Laws  1898,  p.  861. 

''Section  204.  The  fiscal  year  of  the  city  shall 
commence  on  the  first  day  of  January  and  end  on  the 
last  day  of  December  of  each  year,  and  during  any 
such  year  the  rates  of  general  and  specific  taxes  levied 
must  not  exceed,  in  the  aggregate,  1^^  per  centum": 
Laws  1893,  p.  867. 

The  priaciple  is  universal  that  whenever  a  munici- 
pality or  other  governmental  agency  of  a  state  seeks 
to  impose  the  burden  of  taxation  upon  a  citizen  or 
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upon  his  property  it  must  be  able  to  show  the  grant 
of  such  power  by  express  words  or  necessary  implicit 
tion.  No  doubtful  inference  from  other  powers  granted 
or  from  obscure  provisions  of  the  law,  nor  mere  mat- 
ter of  convenience,  or  even  necessity,  will  answer  the 
purpose.  The  grant  relied  upon  must  be  evident  and 
unmistakable,  and  all  doubts  will  be  resolved  against 
its  exercise,  and  in  favor  of  the  taxpayer.  "Every 
municipal  corporation,  and  every  political  division  of 
the  state,  which  demands  taxes  from  the  people,"  says 
Judos  Coolbt,  "must  be  able  to  show  due  authority 
from  the  state  to  make  the  demand'^  Cooley  on  Tax- 
ation, 474.  Or,  as  Judos  Dillon  puts  the  same  doc- 
trine, "  It  is  a  principle  universally  declared  and  ad- 
mitted that  municipal  corporations  can  levy  no  taxes, 
general  or  special,  upon  the  inhabitants  or  their  prop- 
erty, unless  the  power  be  plainly  and  unmistakably 
conferred.  It  has,  indeed,  often  been  said  that  it  must 
be  specifically  granted  in  terms;  but  all  courts  agree 
that  the  authority  must  be  given  either  in  express 
words  or  by  necessary  or  unmistakable  implication, 
and  that  it  cannot  be  collected  by  doubtful  inferences 
from  other  powers,  or  powers  relating  to  other  sub- 
jects, nor  can  it  be  deduced  from  any  consideration  of 
convenience  or  advantage":  2  Dillon  on  Municipal 
Corporations  (4th  ed.),  §  763.  It  is  by  the  applica- 
tion of  these  fundamental  principles  to  the  granted 
powers  of  the  defendant  city  that  the  case  in  hand 
must  be  determined,  and,  in  our  opinion,  it  presents 
no  serious  difficulty.  It  is  admitted  that  there  is  no 
express  power  to  levy  taxes  conferred  by  the  charter, 
other  than  that  granted  by  sections  36  and  176,  and 
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it  is  not  claimed  that  the  tax  in  question  was  levied 
under  the  provisions  of  either  of  these  sections.  The 
contention  for  the  city  is  that  section  204  confers  by 
implication  the  power  to  levy  taxes  for  special  pur- 
poses, in  addition  to  the  8  mills  authorized  by  section 
36,  to  the  extent,  in  the  aggregate,  of  15  mills.  We  are 
unable  to  concur  in  this  construction  of  the  section. 
It  is  argued  that  the  legislature,  having  limited  the 
rate  of  taxation  for  general  purposes  to  8  mills,  and 
subsequently  provided  in  section  204  that  the  rate  of 
general  and  special  taxes  must  not  exceed  in  the  ag< 
gregate  1^  per  cent,  in  any  fiscal  year,  it  intended  to 
and  did  thereby  authorize,  by  implication,  the  levy  of 
special  taxes  to  the  amount  of  7  mills.  In  short,  it 
is  sought  to  imply  the  power  of  taxation  from  mere 
words  of  limitation;  but  manifestly  the  grant  of  a 
power  b)  the  exercise  of  which  a  citizen  may  be  de- 
prived of  his  property  in  invitum  cannot  be  safely 
thus  inferred.  The  section  in  question  is  found  among 
the  miscellaneous  provisions  of  the  charter,  and  was 
evidently  copied  from  that  of  1864  into  each  succeed- 
ing charter,  without  noticing  that  it  did  not  conform 
to  the  actual  limit  on  the  power  of  taxation  elsewhere 
provided  in  the  respective  charters.  It  was  not  origi- 
nally intended  as  a  grant  of  power,  and  obviously  can- 
not be  so  construed.  It  does  not  declare  that  a  special 
tax  may  or  shall  be  levied;  all  that  is  said  on  the  sub- 
ject is  that  the  aggregate  rate  of  taxation  in  any  one 
year  shall  not  exceed  a  certain  limit.  It  would  be  in- 
deed strange  if  the  legislature,  intending  to  confer  the 
important  right  to  levy  taxes  in  excess  of  the  power 
already  granted,  should  have  left  such  intention  to  be 
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ascertained  by  doubtful  inference  from  a  mere  limita- 
tion on  the  power  of  taxation  in  a  section  of  the  char- 
ter relating  to  the  beginning  and  ending  of  the  fiscal 
year,  and  that,  too,  without  any  declaration  or  provis- 
ion anywhere  in  the  charter  as  to  the  purpose  for 
which  this  special  tax  might  be  levied.  The  power  to 
tax,  and  the  purposes  for  which  the  money  derived 
therefrom  should  be  used,  are  to  be  found  elsewhere 
in  the  charter,  and  if  it  was  intended  to  authorize  the 
levy  of  an  additional  special  tax  to  pay  interest  on  the 
bonded  indebtedness  it  is  hard  to  see  why  it  was  not 
done  when  the  subject  of  taxation  was  before  the  leg- 
islature. It  appears  quite  clear  that  section  201  can- 
not be  so  construed  as  to  confer  the  power  to  levy  a 
special  tax  for  any  purpose,  but  that  all  the  power  of 
taxation  possessed  by  the  defendant  city  under  its 
charter  must  be  found  in  sections  36  and  176  above 
quoted. 

But  it  is  strenuously  insisted  that  under  this  con- 
struction of  the  charter  the  city  will  be  unable  to 
meet  its  current  expenses  and  pay  the  interest  on  its 
outstanding  indebtedness.  If  true,  this  argument 
might  be  a  very  persuasive  one  if  addressed  to  the 
lawmaking  power;  but  it  can  have  no  weight  with  the 
judiciary,  whose  duty  it  is  to  interpret  and  not  make 
laws.  The  power  of  taxation  is  a  sovereign  right 
which  belongs  exclusively  to  the  legislative  branch  of 
the  government,  and  can  only  be  exercised  by  sub- 
ordinate governmental  divisions  in  pursuance  of  laws 
passed  by  the  legislature  for  that  purpose.  They  are 
but  instrumentalities  of  the  state,  brought  into  exist 
ence  for  public  purposes,  and  have  no  authority  be- 
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yond  that  conferred  by  the  law  creating  them.  They 
have  no  inherent  power  of  taxation.  Their  right  to 
impose  burdens  upon  persons  or  property  is  wholly 
statutory,  and  can  be  exercised  only  to  the  extent 
granted.  And  when  the  limit  prescribed  in  the  grant 
of  tlie  taxing  power  is  reached  the  power  is  exhausted, 
and  the  courts  cannot  even  compel  the  levy  of  a  tax 
in  excess  of  that  limit  at  the  suit  of  a  creditor  whose 
debt  would  otherwise  remain  unpaid,  unless  the  limi- 
tation is  such  an  abridgment  of  the  right  of  taxation 
as  it  existed  at  the  time  the  debt  was  incurred  as  in 
effect  to  impair  the  obligations  of  the  contract:  15  Am. 
&  Eng.  Enc.  Law  (1st  ed.),  1140;  UniUd  States  v.  Mayor 
of  Burlington,  2  Am.  L.  Reg.  (N.  S.)  894,  and  Judge 
Dillon's  valuable  note  thereto;  Portland  Savings  Bank 
v.  Montesanoy  14  Wash.  570  (45  Pac.  158);  Vance  v. 
City  of  Little  Rock,  30  Ark.  435;  Supervisors  v.  United 
States,  85  U.  S.  (18  Wall.),  71;  Clark  v.  City  of  Daven- 
port,  14  Iowa,  497;  State  ex  rel.  v.  Shortridge,  56  Mo. 
126.  If,  under  its  granted  powers,  a  municipality 
cannot  provide  sufficient  revenue,  in  the  opinion  of 
its  officers,  for  municipal  purposes,  the  only  alter- 
native, if  its  limit  of  indebtedness  has  already  been 
reached  and  its  financial  honor  is  to  be  preserved,  is 
either  an  application  to  the  legislature  for  more  ex- 
tended powers  of  taxation,  or  a  reduction  of  expenses 
so  as  to  bring  them  within  the  income.  By  the  con- 
stitution the  legislature  is  required  in  granting  char- 
ters to  municipal  corporations  to  restrict  their  powers 
of  taxation:  Constitution  of  Oregon,  article  XI,  §  5. 
In  obedience  to  this  provision  of  the  fundamental  law 
it  is  provided  in  the  charter  of  the  defendant  city  thi.t 
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iaxes  for  general  municipal  purposes,  which  of  course 
includes  the  payment  of  its  outstanding  obligations, 
unless  otherwise  provided  in  the  law  under  which 
they  were  created,  shall  not  exceed  8  mills  on  the  dol- 
lar. The  object  of  this  limitation  is  manifestly  to  se- 
-cure  the  property-owner  against  onerous  and  excessive 
taxation,  and  to  enforce  economy  in  the  expenditure 
of  public  money.  It  was  the  evident  intention  of  the 
legislature  that  the  amount  of  revenue  derived  from 
the  8-mill  tax,  and  no  more,  should  be  raised  by  the 
City  of  Portland  from  the  taxable  property  of  its  in- 
habitants in  any  one  year  for  general  municipal  pur- 
poses, and  no  additional  amount  can  be  collected  for 
that  purpose  by  an  unauthorized  special  levy  for  some 
item  of  general  municipal  expense.  If  the  provisions 
of  the  charter  could  thus  be  avoided,  it  would  afford 
no  protection  to  the  taxpayer  whatever,  would  be  no 
restraint  upon  official  extravagance,  and  would  utterly 
fail  to  accomplish  the  purpose  intended  by  the  legis- 
lature and  the  framers  of  the  constitution. 

But  it  is  claimed  that  the  act  of  1891,  creating  the 
defendant  municipality,  imposed  upon  it  a  part  of  the 
present  bonded  indebtedness,  and  authorized  the 
^creation  of  the  remainder,  and,  as  no  express  pro- 
vision was  made  for  the  payment  of  such  indebted- 
ness, it  necessarily  follows  that  it  must  be  paid  from 
money  raised  by  taxation.  No  doubt  this  is  true,  but 
it  does  not  follow  that  a  special  tax  in  addition  to  the 
general  tax  authorized  by  the  charter  may  be  levied 
for  that  purpose.  The  limitation  upon  the  taxing 
power  contained  in  the  act  imposing  and  authorizing 
the  creation  of  such  indebtedness  plainly  repels  the 
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inference  that  the  legislature  intended  to  authorize 
the  levy  of  an  additional  or  special  tax  with  which  to 
pay  it.  It  is  often  said  that  authority  to  a  municipal 
corporation  to  create  a  debt  implies  power  to  raise  the 
means  with  which  to  pay  it  by  taxation,  but  this  is 
true  in  a  general  sense  only.  Of  course  every  lawful 
debt  of  a  municipality  is  a  liability  against  it,  and 
payable  from  its  general  funds,  unless  otherwise  pro- 
vided, and  as  the  usual,  and  indeed,  generally,  the 
only,  means  a  city  has  of  raising  money  is  by  taxation, 
it  necessarily  follows  that  its  indebtedness  must  be 
paid  from  the  revenue  thus  derived.  But  it  is  not  be- 
lieved that  mere  authority  to  create  a  debt  authorizes, 
per  se,  the  levy  of  a  special  tax  for  its  payment.  It  is 
quite  true,  as  we  have  remarked,  that  the  right  of  a 
municipality  to  incur  an  obligation  generally  implies 
the  right  to  pay  it  by  taxation,  but  such  right  must 
always  be  exercised  in  accordance  with  the  provisions 
of  the  law  conferring  the  power  of  taxation,  and  in 
subordination  to  the  limitations  imposed  by  the  legis* 
lature  on  the  exercise  of  such  power.  If,  therefore, 
the  power  of  a  municipality  to  levy  taxes  is  expressly 
limited  to  a  certain  amount,  an  authority  to  contract 
debts  or  incur  other  obligations  will  not  alone  justify 
an  inference  that  the  power  to  levy  an  additional  tax 
to  pay  such  debts  or  obligations  was  also  conferred: 
Shackelton  v.  Town  of  Oaitenhergy  39  N.  J.  Law,  660. 
It  follows  that  the  special  2-mill  tax  levied  by  the  de- 
fendant municipality  for  the  purpose  of  paying  the 
interest  on  its  bonded  and  other  indebtedness  is  un* 
authorized  and  void.  The  decree  of  the  court  below 
is  therefore  reversed,  and  a  decree  will  be  entered 
here  enjoining  the  collection  thereof. 

£bVSB8SJ). 
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BuPBBSffs  CouBT— Rkvsbsal  OF  Equitt  Casb — PBAcnoB.— Wlien  it  »p- 
pears  that  a  party  has  uot  been  afforded  an  opportunity  to  present  a 
defense,  and  that  he  has  not  been  ipexcasabiy  negligent  in  the  mat- 
ter, the  supreme  court  may,  under  the  terms  of  section  102,  Hill's 
Ann.  Laws,  relieve  him  from  the  consequences,  and  remand  the  case 
for  further  proceedings  instead  of  ordering  a  final  decrer.  SransMi  t. 
Oregonian  RaUway  Company^  10  Or.  278,  followed. 

From  Benton:  J.  C.  Fullkrton,  Judge. 

Suit  by  J.  R.  Smith  &  Co.  against  M.  W.  Wilkins 

and  others,  being  a  consolidation  of  several  suits  to 

foreclose  mechanics'  liens  against  defendant  Wilkins. 

From  a  decree  dismissing  his  cross  bill,  defendant  F. 

E.  Beach  appealed,  and  the  decree  was  affirmed.*    On 

motion  of  said  defendant  to  remand  the  cause  with 

permission  to  apply  for  leave  to  amend. 

Gbantbd. 

Mr.  Oeo.  0,  GammariBy  for  the  motion. 

Mr.  H.  C.  Watson,  contra. 

Per  Curiam.  Upon  the  former  hearing  the  decree 
of  the  court  below  was  affirmed  on  the  ground  that 
Beach's  answer  was  insufficient  (48  Pac.  708),  but  it 
now  appears  that  all  the  record  was  not  before  the 
court  at  the  time.  A  portion  of  it  had  been  mis- 
placed, and  did  not  get  into  the  judgment. roll,  and, 
as  the  attorney  who  took  and  prosecuted  this  appeal 

•By  direction  of  the  court  the  first  opinion  In  this  case  (48  Pso.  708)  is 
omitted  from  the  offlclal  reports.—  RapomaR. 
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did  not  try  the  case  in  the  court  below,  he  was  not 
aware  of  and  did  not  discover  the  defect,  nor  was  the 
misplaced  portion  of  the  record  found,  until  after  the 
former  decision.  Application  was  made  for  a  rehear- 
ing and  for  a  rule  on  the  court  below  to  complete  the 
record.  From  the  record,  as  we  now  have  it,  it  ap- 
pears that,  in  addition  to  his  complaint  in  the  suit 
brought  to  foreclose  his  lien,  and  which  was,  by  stipu- 
lation of  the  parties,  consolidated  with  the  Smith 
case,  Beach  filed  at  least  two  answers  in  the  consoli- 
dated suit;  but  it  is  not  clear  what  disposition  was 
made  of  them,  or  upon  which  one  the  cause  was  tried 
in  the  court  below,  if  upon  either.  Indeed,  it  would 
seem  from  the  findings  of  fact  and  decree  that  Beach's 
lien  was  held  invalid  on  a  question  of  fact  not  raised 
by  the  pleadings,  and  which  was  not  regarded  at  the 
trial  before  the  referee  as  an  issue  in  the  case;  but  of 
this  we  cannot  determine.  The  record  is  in  such  in- 
extricable confusion,  and  involved  in  such  uncer- 
tainty, that  it  is  impossible  to  intelligently  ascertain 
the  questions  really  litigated  between  the  parties  to 
the  appeal  in  the  court  below,  or  the  rights  of  the  par- 
ties, and,  as  such  condition  does  not  seem  to  be  the 
result  of  inexcusable  negligence  on  the  part  of  Beach, 
his  motion  to  remand,  with  permission  to  apply  to 
the  court  below  for  leave  to  amend  his  answer  so  as  to 
present  the  real  issues  in  the  case,  and  for  a  trial  upon 
the  merits,  so  far  as  his  rights  are  involved,  should  be 
allowed:  Branson  v.  Oregonian  Railway  Co,  10  Or.  278, 
seems  to  be  a  precedent  for  such  a  proceeding,  and, 
without  further  elaboration  of  the  facts,  it  is  sufficient 
to  say  that  we  are  all  agreed  that  this  is  pre-eminently 
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a  case  calling  for  a  like  remedy.  The  decree  hereto- 
fore entered  will  therefore  be  vacated,  and  set  aside, 
and  this  cause  remanded  to  the  court  below  for  the 
purpose  indicated. 


(Deeided  DMembw  27,  1807.] 

WOODWARD  V.  OREGON  RAILWAY  AND 
NAVIGATION  COMPANY. 

(51  Pae.  iBO.) 

IflBuiira  Mandats — Patmsitt  of  Costs.— After  an  anreasonable  delay  in 
having  a  mandate  iasned  to  the  lower  court,  upon  reversal  of  its  judg- 
ment, and  in  proceeding  with  a  new  trial,  the  respondent  ought  to 
pay  the  accrued  costs  on  appeal  before  the  mandate  will  issue:  Wood- 
ifford  Y.  Oregon  Railway  and  Navigation  Company ,  23  Or.  331,  followed. 

From  Multnomah: 

Motion  by  plaintiff  for  leave  to  take  out  a  mandate 

without  paying  the  costs  and  disbursements  taxed  to 

defendant  on  the  appeal. 

Denied. 

Mr.  Cicero  M.  Idlemwrif  for  the  motion. 

Mr.  William  W.  Cotton,  contra. 

Per  Curiam.  This  is  a  motion  for  leave  to  take 
out  a  mandate,  without  the  payment  of  costs,  in  an 
action  brought  by  the  plaintiff  against  the  defendant 
in  1888  to  recover  damages  for  an  injury  caused  by 
the  alleged  negligence  of  the  defendant,  and  reversed 
by  this  court  on  January  6,  1890  (18  Or.  289,  22  Pac. 
1076),  but  in  which  the  mandate  was  withheld  until 
the  further  order  for  the  court.  The  facts  upon  which 
the  present  motion  is  based  are  substantially  the  same 
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as  those  of  a  similar  application  in  December,  1892, 
and  there  is,  therefore,  no  reason  why  the  order  made 
at  that  time  (23  Or.  331,  36  Pac.  571)  should  be  now 
so  modified  as  to  permit  the  mandate  to  issue  without 
the  payment  of  costs.   The  motion  is  therefore  denied. 

Denied. 


[ArgiMd  October  IS;  deeKled  OMobar  tf.  ]«f7.] 

LANDIS  V.  LINCOLN   COUNTY. 

(M  Pac.  680.) 

1.  LnrcoLir  Coukty— Peks  of  Offtckrb — SrATirm — OowwHwrriow. — The 
act  of  1893,  creating  Lincoln  Coauty  (Laws  ld$«3,  p.  66),  proyidec  that 
the  sheriff  of  the  county  *' shall  receive  the  same  fees  as  are  now  al- 
lowed by  law  to  the  sheriff  •  •  •  of  Benton  County."  The  general 
salary  law  ^Laws  18U3,  p.  163),  enacted  two  days  later,  provides  tliat 
the  sheriff  of  Benton  Ck>nnty  shall  reoeiye  an  annual  salary  of  $2,(00. 
Held,  that  the  first  law  was  not  affected  by  the  subsequent  enactment; 
said  former  law  coiiteniplatiug  that  the  sheriff  of  Lincoln  County 
shall  receive  the  same  compensation  as  the  sheriff  of  Benton  County 
for  like  services  under  the  fee  system,  and  not  that  their  agicregate 
annual  compensation  dhall  be  the  same. 

Bpbcial  akd  Local  Laws.— The  law  of  1808,  fixing  the  salaries  of  the 
sheriffs  in  all  the  counties  but  one  in  OrcKon  (Laws  1803,  p.  183),  is  not 
void  because  it  is  a  local  or  special  law  in  respect  to  salanes ;  the  gen- 
erality of  application  required  by  article  IV,  {  23,  subdivision  10,  of 
the  constitution,  refers  to  the  assessment  and  collection  of  taxes,  not 
to  the  fees  and  salaries  of  public  officers:  Northern  ObunUei  Thut  v. 
Sears,  30  Or.  388,  explained. 

From  Lincoln:   J.  C.  Fullbrton,  Judge. 

Application  by  George  A.  Landis  for  a  mandamus 
on  Lincoln  County  and  its  county  court,  which  was 
refused;  hence  this  appeal. 

Affirmed. 

For  appellant  there  was  a  brief  oyer  the  names  of 
Weatherford  &  Wyatt,  and  Walter  S.  Hufford,  with  an 
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oral  argument  by  Mr.  Hufford  and  Mr.  Job.  K.  Weath- 
erjord. 

For  respondent  there  was  a  brief  over  the  names  of 
W.  E,  Vales,  district  attorney,  and  Martin  L.  PipeSf 
with  an  oral  argument  by  Mr.  Pipes. 

Opinion  by  Mr.  Justicb  Wolverton, 

This  is  a  proceeding  by  mandamus  instituted  by 
the  sheriff  of  Lincoln  County  to  compel  the  county 
court  of  said,  county  to  audit  and  allow  his  claim  for 
«ejyices  as  such  sheriff  for  the  months  of  August,  Sep- 
tember,  October,  and  November,  of  the  year  1896, 
amounting  to  the  'sum  of  $666.66.  There  was  a  de- 
murrer to  the  alternative  writ,  which  being  overruled, 
judgment  was  rendered  against  plaintiff,  dismissing 
the  action,  from  which  he  appeals. 

1.  The  solution  of  the  sole  question  in  this  case 
depends  entirely  upon  the  construction  to  be  given  the 
following  clause  contained  in  an  act  entitled  ''An  act 
to  create  the  County  of  Lincoln  and  to  fix  the  salaries 
of  county  judge  and  treasurer  thereof,"  viz.:  "The 
sheriff  and  county  clerk  of  said  county  shall  receive 
the  same  fees  as  are  now  allowed  by  law  to  the  sheriff 
and  county  clerk  of  Benton  County:"  Laws  1893,  p. 
66.  At  the  time  the  act  passed  both  houses  and  re* 
ceived  the  signatures  of  the  presiding  officers,  there 
was  pending  an  act  to  change  in  part  the  compensa- 
tion and  mode  of  payment  of  certain  county  officers, 
including  clerks  and  sheriffs.  This  latter  act  (Laws 
1893,  p.  163)  was  first  introduced,  but  passed  both 
houses  and  received  the  signatures  of  the  presiding 
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oflScers  two  days  later.  By  section  12  thereof  it  was 
provided  that  the  provisions  of  the  act  should  not  ap- 
ply to  the  clerks,  sheriffs,  and  recorders  of  convey- 
ances then  in  office,  and  all  acts  and  parts  of  acts  in 
conflict  therewith  were  repealed.  The  act  further  pro- 
vided that  the  sheriff  of  Benton  County  should  receive 
an  annual  salary  of  $2,000,  which,  together  with  the 
salaries  of  other  county  officers  established  in  like 
manner,  should  be  audited  and  paid  by  the  several 
counties  to  the  respective  parties  entitled  thereto  in 
monthly  payments,  and  in  the  same  manner  that 
other  county  charges  are  paid.  It  also  established  a 
salary  for  the  sheriff  and  clerk  of  every  other  county 
in  the  state,  except  Lincoln,  which  act  was  amended 
in  1895,  but  not  as  it  pertains  to  any  matters  here  al- 
luded to. 

It  is  contended  that  the  two  acts  should  be  con* 
strued  in  pari  materia,  in  determining  the  compensa- 
tion of  the  sheriff  of  Lincoln  County,  and  that  the 
word  "fees,"  used  in  the  Lincoln  County  act,  should 
be  construed  to  signify  compensation,  and  should  take 
the  form  of  the  compensation  received  by  the  sheriff 
of  Benton  County,  whether  by  the  receipt  of  fees,  un- 
der the  old  law,  up  to  the  first  Monday  in  July,  1894, 
or  by  a  fixed  salary  thereafter,  as  established  by  the 
act  of  1893.  By  the  ordinary  acceptation  of  the  term 
"  fees,"  as  heretofore  and  now  used  in  the  statute,  wo 
understand  it  to  signify  compensation  or  remunera- 
tion for  particular  acts  or  services  rendered  by  public 
officers  in  the  line  of  their  duties,  to  be  paid  by  the 
parties,  whether  persons  or  municipalities,  obtaining 
the  benefit  of  the  acts,  or  receiving  the  services,  or  at 
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whose  instance  they  were  performed  {Musser  v.  Chodj 
11  Serg.  &  R.  247;  Tillman  v.  Wood,  58  Ala.  578), 
while  the  term  "  salary  "  denotes  a  recompense  or  con- 
sideration to  be  paid  a  public  ofScer  for  continuous, 
as  contradistinguished  from  particular,  services,  and 
may  be  denominated  '^  annual  or  periodical  wages  or 
pay"  (  Cowdin  v.  jffu/,  10  Ind.  83;  Black.  Law  Dic- 
tionary ),  Lexicographers  and  some  authorities  class 
"salary"  and  "wages"  as  synonymous  (see  Webster, 
and  Rapalje  &  Lawrence's  Law  Dictionary,  and  Com- 
monwealth V.  Butler,  99  Pa.  St.  535);  but  not  so  with  the 
terms  "  salary"  and  "fees,"  as  they  appear  generally  to 
be  distinguished  very  much  as  is  indicated  above. 
But  the  interpretation  of  the  acts  in  question  does  not 
depend  so  much  upon  the  technical  definition  of  the 
terms  as  upon  the  sense  in  which  they  were  used  by 
the  legislature.  The  real  intention  of  that  body  in 
calling  them  into  requisition  as  agencies  for  the  ex- 
pression of  its  legislative  will  ought  to  and  will  control. 
The  term  "  fees"  is  not  so  inflexible  as  that  it  may  not 
have  been  used  in  the  sense  of  "salary"  or  "wages." 
We  may  cite  an  instance.  Section  2364,  Hill's  Ann. 
Laws,  provides  that  the  fees  of  the  assessor  shall  be  $3 
per  day,  in  certain  counties  $4,  and  that  in  Multnomah 
County  he  shall  receive  $6,000  per  annum  for  his  ser- 
vices. 

Now,  it  is  evident  that  the  legislature  meant  by  the 
use  of  the  term  "fees,"  in  that  section,  to  signify  the 
compensation  to  which  the  assessor  should  be  en- 
titled. But,  in  order  to  determine  the  legislative  in- 
tent, we  must  look  to  the  conditions  of  the  old  law 
touching  the  compensation  of  sheriffs,  and  the  cir- 
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cumstances  and  conditions  attending  the  enactment 
of  the  laws  we  are  called  upon  to  interpret.  When 
the  bill  creating  Lincoln  County  was  introduced,  the 
sheriff  of  Benton  was  receiving,  as  compensation  for 
his  services  as  such  officer,  certain  fees  for  particular 
services,  which  were  required  to  be  paid  by  the  par- 
ties receiving  the  services.  It  was  in  the  light  of  this 
condition  of  the  law,  undoubtedly,  that  it  was  drafted 
and  introduced.  So  that,  in  providing  that  the  sheriff 
of  Lincoln  County  "  shall  receive  the  same  fees  as 
now  allowed  by  law  to  the  sheriff  *  *  *  of  Ben- 
ton County,"  it  is  perfectly  apparent,  without  further 
comment,  what  compensation  the  legislature  meant 
to  establish  as  a  consideration  for  the  services  of  the 
sheriff  of  Lincoln  when  the  bill  was  introduced.  Af- 
ter the  bill  passed  the  house,  however,  the  bill  for  a 
change  in  the  fee  system  was  duly  adopted  at  the 
same  session,  which  repealed  the  old  law  in  so  far  as 
it  affected  the  manner  in  which  the  sheriffs  of  all  the 
counties  in  the  state  should  be  compensated  for  their 
services  as  public  officers:  Northern  Counties  TSntst  v. 
Searsy  30  Or.  385  (35  L.  R.  A.  188,  41  Pac.  931).  But 
it  did  not  affect  the  incumbents,  who  continued  to 
receive  the  same  fees  and  perquisites,  and  in  the  same 
form,  until  the  first  Monday  in  July,  1894,  the  date  of 
the  expiration  of  their  several  terms.  Nor  did  the 
legislature  make  any  change  in  the  Lincoln  County 
act  regarding  the  sheriff's  compensation.  While  the 
conditions  had  changed  somewhat,  it  does  not  seem 
that  the  legislature  deemed  it  necessary  or  advisable 
to  amend  the  bill  in  that  particular  so  as  to  cover  all 
phases  of  the  new  conditions,  and  we  must  therefore 
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conclude  that  the  legislative  intent  remained  the  same 
at  the  time  of  the  adoption  of  the  act  as  it  stood  at 
the  date  of  its  introduction.  Nor  does  the  fact  that 
the  act  revoking  in  part  the  fee  system  has  been 
subsequently  amended  assist  us  in  determining  the 
proper  interpretation  of  the  acts  in  question.  In  the 
amended  act  the  Lincoln  County  sheriff  was  omitted 
from  the  list  providing  salaries  as  in  the  original  act, 
and  very  probably  by  sheer  oversight.  When  the 
salary  bill  was  introduced,  Lincoln  County  was  not  in 
existence,  and  was  therefore  omitted  from  the  list  of 
counties  whose  sheriffs  were  provided  for;  and  when 
it  was  amended  the  fact  that  it  was  not  included  was 
probably  overlooked,  and  hence  the  lack  of  legislation 
concerning  it.  The  words  of  the  Lincoln  County  act, 
viz:  "the  same  fees  as  are  now  allowed  by  law,*'  are  of 
controlling  signification.  It  was  not  intended  that 
his  compensation  should  be  the  same,  but  that  he 
should  receive  the  same  compensation  for  like  serv- 
ices. If  he  summoned  a  jury,  or  served  a  warrant  of 
arrest  or  writ  of  execution,  he  was  to  receive  the  same 
compensation  for  the  particular  services  rendered  as 
the  sherff  of  Benton  County  should  receive  for  like 
services.  And,  while  the  sheriff  of  Benton  County 
might  have  much  to  do,  the  sheriff  of  Lincoln  County 
might  have  little;  and,  while  the  compensation  for 
the  same  services  were  intended  to  be  the  same, 
it  was  not  intended  that  their  aggregate  annual  com- 
pensation should  be  the  same,  unless  they  earned  it 
under  the  fee  system  then  extant  and  prevailing. 
Hence  it  would  be  illogical  and  unwarrantable  to 
infer  that  the  legislature  intended  that  the  sheriff  of 
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Lincoln  County  should  receive  the  same  salary  that 
the  sheriff  of  Benton  County  should  receive  subse- 
quent to  the  first  Monday  in  July,  1894,  and  we 
cannot  thus  interpret  the  la.v.  It  is,  perhaps,  an  un- 
fortunate condition  of  the  law;  but  the  courts  are 
powerless  to  correct  it,  as  they  must  construe  legisla- 
tive enactments  in  accordance  with  the  evident  intent 
of  the  legislature  in  adopting  them. 

2.  It  is  suggested  in  the  brief  of  counsel,  and  was 
urged  at  the  argument,  that,  if  the  Lincoln  County 
act  did  not  provide  for  a  salary  as  compensation  for 
the  sheriff  of  that  coUnty,  then  the  act  changing  the 
fee  system  was  unconstitutional  and  void,  in  so  far  as 
it  did  not  provide  a  general  system  for  the  compensa- 
tion of  clerks  and  sheriffs,  reaching  throughout  the 
state.  This  involves  a  misconception  of  the  ground 
upon  which  the  Sears  case  was  decided.  The  ques- 
tion made  there  was  that  the  act  was  unconstitutional 
and  void  because  it  was  an  act  for  the  assessment  and 
collection  of  taxes  for  state  and  county  purposes,  and 
that  it  was  local  and  special  because  Lincoln  County 
was  not  included  within  its  purview.  And  it  was 
held,  admitting  only  for  the  sake  of  the  argument  that 
it  was  a  revenue  law,  that  the  law  was  general  in  so 
far  as  it  attempted  to  provide  a  system  for  the  collec- 
tion of  revenues  from  suitors  and  others,  and  that  the 
fact  that  the  act  omitted  to  provide  a  salary  for  the 
sheriff  and  clerk  of  Lincoln  County  would  not  render 
it  amenable  to  the  objection  that  it  was  local  or  spec- 
ial. The  generality  of  the  law  required  by  the  con* 
stitution  pertains  to  the  assessment  and  collection  of 
taxes,  and  not  to  the  subject  of  fees  and  salaries  of 
public  officers. 
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We  have  been  asked  by  the  defendant,  for  the 

j[uidance  of  the  County  Court  of  Lincoln  County,  to 

indicate  what  powers,  if  any,  it  has  in  the  premises  to 

<iompensate  the  sheriff  and  clerk  out  of  the  funds  of 

the  county;  but  this  is  a  matter  we  cannot  now  deter- 

mine,  as  it  involves  a  question  foreign  to  the  case 

made  upon  the  record,  and  what  we  might  say  per« 

taining  to  it  would  be  obiter,  and  not  of  binding  force 

upon  litigants. 

Affirmed. 


[Aigaed  October  18;  decided  October  25,  1897.]  rgT'iail 

ROCKWELL  V.  PORTLAND   SAVINGS  BANK.       fg  ^ 

(80  Pao.  M6.) 

Bbcsiysbs — LiBN  OF  Cbedztob  roB  Uhpaid  Ditidbnds.— Where  a  credi- 
tor fails  to  ayail  himself  of  an  order  of  coart  directing  a  receiver  of  an 
insolvent  institution  to  distribute  money  in  his  hands  as  such  re- 
ceiver, the  creditor  does  not  thereby  obtain  a  lien  upon  the  remaining 
assets  for  his  pro  rata  share  in  such  fund. 

DiBCHABGB  OF  Rbcbivbb — NoTiCB. — A  receivcr  who  has  been  appointed 
pendente  lite,  in  a  suit  to  wind  up  the  affairs  of  an  insolvent  corpora- 
tion, may  be  discharged  without  notice  to  the  creditors  generally; 
and,  too,  the  suit  itself  may  be  so  dismissed  on  motion  of  the  com- 
plaining party. 

LiBH  ON  IirsoLYBNT  EsTATB — Tbur  Funds. — lu  Order  to  impress  upon 
the  assets  of  an  insolvent  estate  a  lien  for  trust  Ainds  it  must  appear 
either  that  the  identical  fund  is  still  among  the  assets  awaiting  distri- 
bution, or  that  the  property  sought  to  be  subjected  to  the  lien  includes 
such  funds  or  their  proceeds;  thtis,  where  a  receiver  was  appointed 
for  an  insolvent  bank  pendente  lite,  and  funds  ordered  to  be  distributed 
were  not  called  for  by  certain  creditors,  and,  on  dismissal  of  the  suit, 
were  returned  to  the  bank  and  expended  by  it  in  the  usual  course  of 
its  business,  and  the  bank  itself  afterwards  declared  other  dividends  in 
&vor  of  the  same  creditors,  which  were  not  claimed,  and  were  also  ex- 
pended, all  such  dividends  lost  their  identity  as  trust  fiinds  and  did 
not  pass  to  a  subsequent  receiver  of  the  bank  as  particular  funds: 
Ferchen  v.  Amdt,  26  Or.  121,  and  Muhlenberg  y.  Northwest  Tnut  Com- 
pany, 26  Or.  132,  approved  and  applied. 

From  Multnomah:   Loyal  B.  Stearns,  Judge. 
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Petition  by  Maurice  Liebmann,  administrator  of 
the  estate  of  Charles  Gutman^  deceased,  against  O.  N. 
Denny,  as  receiver  of  the  Portland  Savings  Bank  of 
Portland,  appointed  in  a  suit  against  said  bank  by- 
Cleveland  Rockwell.     From  a  decree  for  defendant, 

petitioner  appeals. 

Affirmbd. 

For  appellant  there  was  a  brief  over  the  name  of 
Cox,  Cotton,  Teal  &  Minor,  with  an  oral  argument  by 
Mr.  Joseph  N.  Teal. 

For  respondent  there  was  a  brief  over  the  name  of 
Dolph,  Mallory  &  Simon,  with  an  oral  argument  by 
Mr.  Rufus  Mallory. 

Opinion  by  Mr.  Justice  Bban. 

This  is  an  appeal  by  Maurice  Liebmann,  adminis- 
trator of  the  estate  of  Charles  Gutman,  deceased,  from 
a  ruling  of  the  Circuit  Court  of  Multnomah  County 
denying  his  petition  for  an  order  requiring  the  re- 
ceiver in  the  above-entitled  suit  to  pay  out  of  the  as- 
sels  in  his  hands  certain  dividends,  to  which  the  pe- 
titioner claims  to  be  entitled  as  a  creditor  of  the 
defendant  bank.  The  facts  are  that  on  July  28, 1893, 
D.  P.  Thompson  was  duly  appointed  receiver,  pen- 
dente lite,  of  the  property  and  effects  of  the  defendant 
bank,  in  a  suit  then  brought  against  it  by  the  present 
plaintiff  to  close  up  the  affairs  of  the  corporation,  al- 
leging that  it  was  unable  to  pay  its  debts  and  that  the 
assets  would  be  wasted  by  attachments  unless  the 
court  should  sequester  them.  He  immediately  there- 
after qualified  and  entered  upon  and  continued  in  the 
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discharge  of  bis  duties  as  sach  receiver  until  May  1, 
1894,  when  the  suit  was  dismissed  without  any 
formal  decree,  the  receiver  discharged,  and  the  prop- 
erty in  his  hands  ordered  restored  to  the  bank.  At 
the  time  of  the  closing  of  the  bank  and  Mr.  Tiiomp- 
son's  appointment,  there  was  due  Gutman,  as  a  de- 
positor in  the  savings  department,  the  sum  of  $8,- 
129.81,  besides  interest.  On  February  35,  1895,  he 
died,  and  on  May  6  of  the  same  year  the  petitioner 
was  duly  appointed  administrator  of  his  estate  in  Ore- 
gon. On  February  1,  1894,  and  during  the  pendency 
of  Mr.  Thompson's  receivership,  the  court  made  an 
order  directing  him  to  pay  a  dividend  of  10  per  cent. 
on  all  the  claims  against  the  bank,  but  Gutman  did 
not  apply  for  or  receive  the  amount  to  which  he  was 
entitled  under  this  order,  and  the  money  from  which 
it  was  to  be  paid  was,  by  order  of  the  court,  delivered 
to  the  officers  of  the  bank,  upon  the  dismissal  of  the 
suit,  and  was  subsequently  used  by  them  for  the 
benefit  of  the  bank  and  other  persons.  After  the  suit 
had  been  dismissed  and  the  property  restored  to  the 
bank,  it  proceeded  in  the  management  of  its  business, 
and,  as  the  petition  alleges,  declared  dividends  on  the 
first  days  of  May,  August,  and  November,  1894,  of  10 
per  cent,  each  on  all  the  claims  against  the  bank;  but 
Gutman  never  applied  for  or  received  any  of  sucli  div- 
idends, or  any  part  thereof,  although  the  money  was 
on  hand  at  the  time  with  wliich  to  pay  them.  There- 
after, and  on  the  nineteenth  of  November,  1894,  the 
bank  being  unable  to  longer  continue  in  business,  the 
present  suit  was  brought  against  it  to  wind  up  its 
affairs  and  distribute  its  assets  among  those  entitled 
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thereto,  and  0.  N.  Denny  appointed  receiver  of  its 
property  and  effects,  since  which  time  he  and  his  suc- 
cessors in  office  have  had  the  possession  and  control 
of  its  assets  x^^nding  the  litigation.  On  August  1, 
1895,  this  petition  was  filed,  asking  for  an  order 
directing  the  receiver  in  the  present  suit  to  pay  from 
the  assets  in  his  hands  the  dividend  declared  by  the 
court  and  unpaid  by  the  former  receiver,  and  also  the 
amount  of  the  three  several  dividends  declared  by  the 
bank  while  it  was  doing  business  in  the  interval  be- 
tween the  dismissal  of  the  first  suit  and  the  com- 
mencement of  the  present  one. 

1.  The  prayer  of  the  petition  was  denied,  and,  we 
think,  properly.  It  is  contended,  on  behalf  of  the 
petitioner  that  by  the  order  of  distribution  of  Feb- 
ruary 1,  1894,  the  dividend  to  which  his  intestate 
was  entitled  became  a  preferred  lien  upon  all  the 
assets  of  the  defendant  bank,  and,  since  a  portion  of 
such  assets  are  now  in  possession  of  the  present  re- 
ceiver, the  amount  of  such  dividend  should  be  paid 
therefrom  in  preference  to  the  claims  of  general  cred- 
itors. But  we  do  not  think  the  order  of  distribution 
can  be  given  the  effect  claimed  for  it.  It  was  noth- 
ing more  than  a  direction  by  the  court  to  its  officer 
to  make  a  pro  rata  distribution  of  the  money  then  on 
hand  among  the  creditors,  and  did  not  create  a  lien 
on  the  remaining  assets  in  their  favor.  The  receiver 
was  the  agent  of  the  court  for  the  purpose  of  protect- 
ing and  preserving  the  property  and  effects  cf  the 
bank  pending  the  litigation,  and  when,  as  such  agent, 
he  had,  by  authority  of  the  court,  converted  into  cash 
a  portion  of  the  assets,  it  was  eminently  proper  that 
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it  should  be  distributed  among  the  creditors  in  pro- 
portion to  their  respective  demands,  but  the  order  for 
that  purpose  could  have  no  other  effect  than  a  similar 
direction  to  any  other  custodian  of  funds  under  the 
control  of  a  court.  It  was  necessary  and  proper,  in 
the  orderly  conduct  of  the  proceedings  then  pending, 
and  as  a  protection  to  the  receiver;  and,  if  it  was  not 
obeyed,  the  remedy  of  the  injured  party  was  by  an 
Application  to  the  court  which  made  it,  and  not  by 
way  of  a  lien  upon  the  remaining  assets. 

2.  It  is  claimed,  however,  that  the  suit  was  dis- 
missed and  the  receiver  discharged  without  notice  to 
the  petitioner,  or  any  opportunity  to  be  heard  in  the 
matter,  and  for  this  reason  he  is  now  entitled  to  the 
order  prayed  for.  But,  as  we  have  said,  the  receiver 
was  but  a  temporary  officer  or  agent  of  the  court 
pending  litigation,  and  it  was  within  the  power  of  the 
oourt  to  dismiss  the  suit  and  discharge  him  without 
any  notice  to  the  general  creditors:  Telegraph  Com- 
pany V.  Jewett,  115  N.  Y.  166  (21  N.  E.  1036).  Whether 
it  acted  wisely  in  doing  so  is  a  matter  with  which  we 
are  not  concerned  at  this  time.  We  cannot  review 
that  question  on  this  appeal,  as  the  suit  in  which  the 
present  proceedings  were  instituted  is  entirely  sep- 
arate and  distinct  from  the  one  in  which  the  distribu- 
tion was  decreed. 

3.  It  is  also  claimed  that  when  the  dividends  were 
-declared  by  the  court  in  the  former  suit,  and  by  the 
bank  itself  after  the  termination  of  such  suit,  the 
amount  thereof  became  a  trust  fund  in  the  hands  of 
the  receiver  and  the  bank  for  the  various  creditors, 
which  a  court  of  equity  will  direct  to  be  paid  out  of 
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assets  now  in  the  hands  of  the  present  receiver  before 
the  payment  of  any  other  creditors.  But  the  vice  of 
this  position  lies  in  the  fact  that  none  of  the  funda 
out  of  which  such  dividends  were  to  be  paid  came 
into  the  hands  of  the  present  receiver,  or  form  any 
part  of  the  present  assets  of  the  Portland  Savings 
Bank;  but,  on  the  contrary,  as  is  averred  in  the  pe- 
tition, they  were,  prior  to  the  commencement  of  this 
suit,  "unlawfully  and  wrongfully  used  and  diverted 
from  their  proper  purposes  by  the  oflScers  of  said 
bank,  and  for  the  benefit  of  said  bank,  and  for  the 
benefit  of  others  whose  names  are  unknown  to  the 
petitioner."  It  therefore  clearly  appears  from  the 
petition  itself  that  the  money  representing  the  divi- 
dends for  which  a  preference  is  now  claimed  was  used 
and  expended  by  the  bank  and  its  officers  in  the  usual 
course  of  its  business  after  the  termination  of  the  first 
suit,  and  before  the  commencement  of  the  present  one^ 
or  the  appointment  of  a  receiver  therein,  and  is  not^ 
either  in  its  original  or  changed  form,  any  part  of 
the  trust  fund  now  under  control  of  the  court.  The 
doctrine  referred  to,  therefore,  for  this  reason  alone^ 
if  for  no  other,  has  no  application  here. 

The  question  as  to  when  and  under  what  condi- 
tions a  court  of  equity  will  impress  upon  the  assets  of 
an  insolvent  a  lien  for  trust  funds  was  thoroughly 
considered  in  the  case  of  Fercken  v.  Arndt,  26  Or.  121 
(29  L.  R.  A.  664,  46  Am  St.  Rep.  603,  37  Pac.  161); 
and  Muhlenberg  v.  Trust  Company,  26  Or.  132  (29  L, 
R.  A.  667,  38  Pac.  932),  and  it  was  there  held  that^ 
before  such  preference  will  be  given,  it  must  appear 
either  that  the  identical  fund  is  still  among  the  assets 
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awaiting  distribution,  or  that  the  property  of  the 
debtor  sought  to  be  subjected  to  a  preference  includes 
such  funds  or  their  proceeds.  As  we  have  already 
seen,  the  admitted  facts  in  this  case  show  that  no  part 
of  the  money  with  which  the  dividends  referred  to 
were  to  be  paid,  or  the  proceeds  thereof,  entered  into 
or  form  any  part  of  the  trust  fund  now  under  the  con- 
trol of  the  court.  It  is  clear,  therefore,  that  the  peti- 
tioner is  not  entitled  to  the  relief  demanded,  and  the 

decree  of  the  court  below  is  affirmed. 

Affirmbd^ 


[Dwddea  November  16, 1M7.] 

THAYER  V.  NEHALEM   MILL   COMPANY. 

(51  Pmv  aOSL) 

L  G>RPORATioN8 — AuTHOBiTT  OF  AosRT  TO  MoBTOAOK. — ThedirectoTsof 
a  oorporation  which  oirii«d  a  sawmill  and  store  and  a  portion  of  the 
town  site  at  the  place  where  they  were  situated,  which  was  at  a  dis- 
tance from  the  office  of  the  company  and  the  residence  of  all  its  offi- 
cers and  directors,  appointed  a  general  manager,  "  with  ftill  power  to 
manage  and  conduct  the  business  of  the  corporation.'*  Such  manager 
conducted  the  busineas  for  some  two  years,  buying  logs,  and  manu- 
facturing them  into  lumber,  which  he  sold,  hiring  and  discharging 
men,  selling  town  lots^  and  receiving  and  disbursing  the  proceeds  of 
the  business.  Held^  that  such  manager  had  authority  to  execute  a 
mortgage  in  behalf  of  the  corporation  on  the  town  lots  and  logs  and 
lumber  at  the  mill,  all  which  was  held  for  commercial  purposes,  to 
secure  the  payment  ef  indebtedness  contracted  in  the  management  of 
the  bosinesB. 

2.  UsB  OF  CoBFORATB  SsAi.. —  A  mortgage  ezecutcd  ou  behalf  of  a  corpora- 
tion by  a  duly  authorized  agent,  and  purporting  to  be  under  its  seal, 
is  not  invalid  because  the  seal  attached  is  only  a  scroll,  and  not  the 
regularly  adopted  corporate  seal,  since  it  is  now  settled  that  a  corporate 
contract  does  not  require  a  seal  unless  a  similar  contract,  if  made  by 
an  individual,  would  have  to  be  sealed,  and  in  such  cases  any  conven- 
ient seal  will  acoomplish  the  purpose. 

From  Tillamook:  H.  H.  Hewitt,  Judge. 
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Suit  by  C.  Thayer  and  E.  Thayer  against  the  Neha- 
lem  Mill  Company  and  Frank  Patton  to  foreclose  a 
mortgage  executed  to  plaintiffs  as  trustees.  Decree 
for  plaintiffs,  and  defendant  Patton  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Frank  J.  Taylor. 

For  respondents  there  was  a  brief  oyer  the  names 
of  W.  W.  Thayer,  Claud  Thayer,  and  Thos.  H.  Tongue, 
with  an  oral  argument  by  Mr.  Wallace  W.  Thayer, 

Opinion  by  Mr.  Justice  Bean. 

This  is  a  suit  against  the  Nehalem  Mill  Company 
and  Frank  Patton  to  foreclose  a  mortgage  alleged  to 
have  been  given  by  the  defendant  company  on  Feb- 
ruary 8,  1894;  to  the  plaintiffs,  as  trustees,  to  secure 
the  payment  of  certain  sums  due  its  employees  and 
persons  from  whom  it  purchased  material.  The  de- 
cree being  in  favor  of  the  plaintiffs,  defendant  Patton 
appeals.  The  facts  are  that  the  Nehalem  Mill  Com- 
pany is  a  corporation  having  its  principal  office  at 
Astoria,  Oregon.  It  was  organized  in  1891,  to  carry 
on  a  sawmill  business  and  a  general  merchandise 
store  in  connection  therewith  at  Nehalem^  in  Tilla* 
mook  County,  and  was  the  owner  of  an  undivided  one 
half  interest  in  the  town  site  of  Nehalem  City.  Owing 
to  the  topography  of  the  country,  communication  was 
slow  and  difficult  between  the  principal  office  of  the 
company  and  the  place  where  its  mills  were  located. 
None  of  its  directors  or  officers  resided  at  the  latter 
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place,  but  its  businees  there  was  conducted  entirely 
through  a  general  manager.  At  a  meeting  of  the 
board    of   directors   held  in  Astoria  on  October  19, 

1891,  one  H.  E.  Nelson  was  appointed  general  man- 
ager; and  at  a  subsequent  meeting,  held  January  20, 

1892,  a  resolution  was  adopted  investing  him  ''with 
full  power  to  manage  and  conduct  the  business  of  the 
corporation."  In  pursuance  of  this  appointment.  Nel- 
son immediately  entered  upon  his  duties,  and  con- 
tinued to  act  thereunder  until  February  27, 1894,  dur- 
ing which  time  he  bought  logs  and  manufactured 
them  into  lumber,  hired  and  discharged  employees, 
sold  the  output  of  the  mill,  collected  and  disbursed 
the  proceeds  of  the  business,  kept  all  the  accounts, 
bought  and  sold  merchandise,  sold  town  lots,  and,  in 
fact,  had  entire  and  exclusive  control  and  manage- 
ment of  all  the  business  of  the  corporation  at  Neha- 
lem  City.  On  February  8,  1894,  the  corporation  was 
indebted  to  divers  and  sundry  persons  for  logs  and 
merchandise  purchased  and  labor  employed  by  Nel- 
son in  the  conduct  of  its  business,  in  the  sum  of  $2,- 
965.88,  which  indebtedness  was  evidenced  by  sundry 
drafts  drawn  on  it  by  the  persons  to  whom  the  several 
amounts  were  due,  and  accepted  by  Nelson  as  the 
general  manager.  Finding  himself  unable  to  realize 
on  shipments  of  lumber  fast  enough  to  pay  these 
drafts  as  they  matured,  Nelson,  for  the  purpose  of 
securing  the  payment  thereof,  and  to  satisfy  the  hold- 
ers, so  that  the  company  might  continue  in  business, 
executed  in  the  name  and  on  behalf  of  the  company 
a  mortgage  on  its  interest  in  the  Nehalem  town  site, 
and  on  the  lumber  and  logs  then  on  hand  to  the 
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plaintiffs  in  this  suit,  as  trustees,  for  the  holders  of 
the  several  drafts  then  outstanding.  A  short  time 
thereafter,  the  company,  having  failed  in  business, 
conveyed  and  transferred  all  its  property,  both  real 
and  personal,  to  the  defendant  Frank  Patton,  in  pay- 
ment of  its  indebtedness  to  him,  amounting  to  the 
sum  of  $15,923.  On  June  13, 1894,  this  suit  was  com- 
menced by  the  plaintiffs  to  foreclose  their  mortgage. 
Patton  alone  appeals,  and  his  contention  is  that  plain- 
tiff's mortgage  is  void  for  want  of  authority  in  Nelson 
to  execute  it  in  behalf  of  the  corporation,  and  because 
it  is  not  sealed  with  the  regularly  adopted  corporate 
seal. 

1.  Neither  of  these  positions  is,  in  our  opinion, 
sound.  Nelson  was  the  agent  and  general  manager  of 
the  company,  with  full  power  and  authority,  as  de- 
clared  in  the  order  of  his  appointment,  "  to  manage 
and  control  the  business  of  the  corporation."  He  was 
given  the  entire  supervision  and  management  of  its 
affairs  at  Nehalem,  and  was  empowered,  therefore,  to 
do  whatever  was  usual  and  necessary  for  that  purpose. 
None  of  the  officers  of  the  corporation  resided  at  that 
place  or  gave  any  particular  attention  to  the  business 
there,  but  depended  entirely  upon  Nelson  to  conduct 
it  for  them.  As  general  manager,  be  had  the  unques- 
tioned authority  to  sell  the  property  described  in 
plaintiff's  mortgage,  and  apply  the  proceeds  in  pay- 
ment of  the  drafts  in  question,  and  there  is  no  reason, 
in  our  opinion,  why  he  could  not  anticipate  such  sale 
by  giving  a  mortgage  thereon  to  secure  the  payment 
of  said  drafts.  Under  the  circumstances,  it  was  but 
an  ordinary  and  necessary  business  transaction:  Hoyi 
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T.  Thompson's  Executor^  19  N.  Y.  216.  An  agent,  the 
principal  being  absent,  having  full  charge,  manage- 
ment, and  control  of  the  business,  *^  must  necessarily,'' 
5ays  Mr.  Justice  Scholfikld  in  Oerman  Fire  Insurance 
Company  v.  Grunert,  112  111.  75,  "possess  and  exercise 
the  same  power  and  authority  in  the  business  that  the 
principal  could  were  he  present;  for,  were  it  other- 
wise, the  business,  however  well  conducted,  must  soon 
terminate  for  lack  of  funds."  And  in  Taylor  v.  La- 
beaumey  17  Mo.  338,  it  was  held  that  such  an  agent  of 
a  lumber  company,  the  members  of  which  lived 
abroad,  bad  authority  to  transfer  lumber  belonging  to 
the  company  in  trust  to  pay  off  the  hands  in  its  em- 
ploy, the  court  saying:  "  We  regard  Perkins  as  pos- 
sessed of  all  the  powers  of  an  owner  in  managing  the 
mill.  Good  faith  was  all  that  could  be  exacted  of  him. 
There  is  no  pretense  that  he  did  not  act  in  a  manner 
conducive  to  the  best  interests  of  the  company.  The 
sale  of  lumber  he  made  to  the  plaintiff  was  required 
by  the  unpaid  laborers  at  the  mills,  who,  it  seems,  had 
confidence  in  him  that  he  would  pay  them;  and,  but 
for  this  act,  there  must  have  been  a  total  suspension 
of  all  operations,  to  the  great  detriment  of  the  own- 
ers." So,  also,  in  Hoshins  v.  Swaiuj  61  Cal.  338,  such 
an  agent,  in  the  absence  of  his  principal,  borrowed 
money  and  assigned  an  account  to  the  lender  as  se- 
curity therefor.  The  defendants,  when  the  account 
was  presented  to  them  for  payment  by  the  assignee, 
paid  it  in  full.  The  point  in  the  case  was  whether 
this  constituted  payment  to  the  principal,  and  that 
depended  upon  the  authority  of  the  agent  to  assign 
the  account  as  security.     The  court  held  the  agent 
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had  such  authority,  and  put  its  decision  on  the  ground 
that  the  principal  had  authorized  him  to  act  as  gen* 
eral  superintendent  and  manager  of  the  business, 
which  empowered  him  to  do  everything  necessary, 
proper,  and  usual  in  the  ordinary  course  of  the  busi- 
ness. 

Upon  the  same  principle,  it  was  held  in  Seudder  r. 
Anderson,  54  Mich.  122  (19  N.  W.  775),  that  the  mana- 
ger of  a  mining  company  was  presumably  empowered 
to  sell  its  personal  property;  and  in  Carey  Lumber 
Company  v.  Cain,  70  Miss.  628  (13  So.  239),  that  the 
manager  of  a  lumber  company  prima  facie  had  author* 
ity  to  sell  property  of  the  corporation  to  pay  debts 
contracted  by  him.  Within  the  principle  of  these 
cases,  we  think  Nelson  had  authority  to  execute  the 
mortgage  in  suit.  This  is  not  the  case  of  a  general 
manager  of  a  corporation  in  easy  call  of  the  principal 
officers  making  a  mortgage  upon  the  property  to  se- 
cure a  loan,  but  is  a  transaction  demanded  by  the  exi- 
gencies of  the  situation,  and,  as  we  view  it,  was  within 
the  scope  of  his  authority.  Nor  do  we  understand 
that  the  mortgage  covers  the  machinery  and  property 
of  the  company  used  in  carrying  on  the  business  for 
which  it  was  organized,  but  only  such  property  as  it 
held  for  commercial  purposes,  and  which  Nelson  had 
authority  to  sell  and  dispose  of;  and,  therefore,  the 
cases  of  Stoto  v.  Wijf  7  Conn.  214  (18  Am.  Dec.  99), 
and  Despatch  Line  of  Packets  v.  Bellamy  Manufa/^turing 
Company,  12  N.  H.  205  (37  Am.  Dec.  203),  holding 
that  the  general  agent  of  a  corporation  cannot  sell  or 
mortgage,  to  secure  a  loan,  the  property  used  by  the 
corporation  in  the  conduct  of  its  business,  are  not  in 
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point  in  tliis  discussion.  We  do  not  question  the  doc- 
trine of  these  cases  under  their  particular  facts,  but  it 
has  no  application  to  the  question  now  in  hand. 

2.  It  is  also  claimed  that  the  mortgage  is  void  be- 
cause the  regularly  adopted  seal  of  the  company  is  not 
affixed  thereto.  The  testamentum  clause  is  as  follows: 
''  In  witness  whereof,  the  said  corporation  has  this  day 
hereunto  set  its  hand  and  seal,  by  the  hand  of  H.  E. 
Nelson,  its  attorney  in  fact,  this  8th  day  of  February, 
1894";  and  is  signed  "  Nehalem  Mill  Company.  [Seal.] 
H.  E.  Nelson,  Manager  and  Attorney  in  Fact."  But 
the  seal  used  was  a  scroll  made  with  a  pen,  and  not 
the  regularly  adopted  seal  of  the  company.  It  is 
settled  that  a  corporation  can  only  deed  or  mortgage 
its  real  property  by  an  instrument  under  its  corporate 
seal  {Eagle  Mills  Company  v.  Monteith,  2  Or.  277;  In 
re  St.  Helen  Mill  Company,  3  Sawy.  88,  Fed.  Cas.  No. 
12,222);  but,  as  said  by  Mr.  Chief  Justice  Eedfibld 
in  Bank  of  Middlebury  v.  Rutland  Railroad  Co.  30  Vt.  . 
169,  "it  was  never  supposed  that  if  authority  were  ?* 
shown  from  the  corporation  to  attach  their  seal  to  the 
contract,  that  it  was  indispensable  that  use  should  be 
made  of  the  ordinary  common  seal  of  the  company. 
Any  other  seal  would  have  the  same  effect  if  adopted 
by  the  company.  And  this  is  ordinarily  established 
by  showing  authority  to  execute  a  contract  on  behalf 
of  the  company  under  seal,  and  the  fact  of  attaching 
some  seal  to  the  name  of  the  company  with  the  intent 
to  seal  on  their  behalf.  So  that  at  present  nothing 
more  is  requisite  than  to  show  the  authority  of  the 
agent  to  contract  on  behalf  of  the  company  in  the 
particular  form;  i.  e.,  with  a  seal. 
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It  was  formerly  supposed  that  a  corporation  could 
not  enter  into  any  contract  except  by  attaching  its 
ordinary  corporate  seal;  but  that  doctrine  originated 
at  a  time  when  the  use  of  seals  containing  devices  sig- 
nificant of  the  person  or  corporation  to  which  they 
belonged  was  common,  and,  when  affixed  to  an  instru- 
ment,  they  were  regarded  as  equivalent  to  a  signing: 
Angell  and  Ames  on  Corporations,  §§  215,  216.  Under 
these  circumstances,  it  was,  of  course,  important  that 
a  corporation,  when  executing  a  contract,  should  use 
its  common  or  ordinary  seal;  and  many  English  and 
some  early  American  cases  seem  to  hold  that  the 
rule  still  prevails.  But  it  is  not  the  established  rule 
in  the  courts  of  this  country.  It  is  now  settled  here 
that  a  seal  need  not  be  attached  to  a  corporate  con- 
tract unless  a  similar  contract,  when  made  by  an  in- 
dividual, would  require  a  seal;  and  when  a  contract  is 
required  to  be  so  executed,  a  corporation  may  adopt 
any  seal  which  is  convenient  for  the  occasion,  and  is 
not  confined  solely  to  the  use  of  its  ordinary  cor- 
porate seal:  1  Morawetz  on  Private  Corporations, 
§  339;  2  Cook  on  Stock,  Stockholders,  and  Corporation 
Law,  §  722;  1  Devlin  on  Deeds,  §  336;  Bank  of  Mid- 
dlebury  v.  Rutland  and  W.  Railway  Company,  30  Vt. 
169;  Tenney  v.  East  Warren  Lumber  Company ^  43  N.  H. 
343;  Johnston  v.  Crawley,  25  Ga.  316  (71  Am.  Dec.  173); 
Porter  v.  Androscoggin  Railroad  Company,  37  Me.  349; 
Mill  Dam  Foundry  v.  Hovey,  21  Pick.  428,  If,  there- 
fore, we  are  right  in  our  conclusion  that  Nelson  had 
power  and  authority  to  execute  the  mortgage  in  suit, 
neither  the  defendant  company  nor  its  creditors  can 
repudiate  it  for  the  want  of  the  regularly  adopted  cor- 
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porate  seal.  It  was  saggested  at  the  argument  that 
this  case  was  governed  by  the  rule  announced  in 
Jacobs  V.  McCalley^  8  Or.  124;  but  that  case  is  not  in 
point  here,  because  the  mortgage  in  question  does  not 
provide  the  manner  in  which  it  may  be  foreclosed.  It 
follows  that  the  decree  of  the  court  below  must  be  af- 
firmed, and  it  is  so  ordered. 

Affibmbd. 

[Dvddad  Auciist »,  IWT.]  

CROASMAN  V.  KINCAID.  iiU^ 

(40  Pao.  764.) 

Claims  Aoaihst  Stat«— Appkopbiatioks  fob  Pa tmbht.— Hill's   Ann. 

•  Lbw!«,  2  8877,  providing  that  all  accounts  for  sapplia  for  the  peniten- 
tiary shall  specify  the  items,  be  certified  by  the  superintendent,  and 
presented  to  the  secretary  of  state,  who  shall  audit  the  same,  and  issue 
warrants  on  the  treasurer  for  their  payment,  etc.,  does  not  make  an 
appropriation  for  the  payment  of  the  class  of  claims  referred  to,  in 
Ticw  of  article  IX,  section  4,  of  the  state  constitution,  forbidding  pay- 
meuts  of  money  from  the  state  treasury  except  in  pursuance  of  appro* 
priations  made  by  law.  The  long  continued  construction  of  this  pro- 
yision  has  been  that  a  legislatiye  appropriation  is  referred  to:  Shattuct 
Y,  Kineaid,  81  Or.  879,  applied. 

Makdamos  to  Public  OmcBB.— An  officer  may  be  compelled  by  man- 
damus to  exercise  a  discretion  vested  in  him,  notwithstanding  that 
the  court  has  no  power  to  determine  how  he  shall  exercise  it  or  to 
control  his  Judgment. 

Mandakus  to  Audit  Claims.—  Under  Hill's  Ann.  Laws,  gj  2208,  8877, 
whereby  the  secretary  of  state  is  charged  with  the  duty  of  determin- 
ing claims  against  the  state,  mandamus  will  issue  to  compel  such  offi- 
cer to  pass  u)X)n  an  unliquidated  demand  for  supplies  furnished  to  the 
penitentiary,  and  to  allow  or  disallow  the  same. 

From  Marion:  H.  H.  Hewitt,  Judge. 

Mandamus  by  A.  B.  Croasman  to  compel  Harrison 
R.  Kincaid,  secretary  of  state,  to  audit  a  claim.  A  de- 
murrer to  the  writ  was  sustained,  and  plaintiff   ap- 

Ebvkrs  BD. 
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For  appellant  there  was  an  oral  ar£ument  by  Mr. 

Ralph  E,  Moody. 

For  respondent  there  was  an  oral  argument  by  Mr. 
N.  B.  Knight 

Opinion  by  Mb.  Justice  Wolvbrton. 

This  case  was  argued  and  submitted  with  the  case 
of  Shattuck  V.  Kincaid,  just  decided,  31  Or.  379  (49 
Pac.  758),  and  upon  the  same  briefs.  The  claim  in* 
volved  is  one  preferred  against  the  state  by  plaintiff 
for  supplies  furnished  at  the  instance  and  request  of 
the  superintendent  of  the  state  penitentiary,  for  the 
use  of  said  institution,  which  are  alleged  to  be  of  the 
reasonable  value  of  $20.  The  bill  constituting  the 
claim,  was  itemized  and  sworn  to  by  the  claimant,  cer- 
tified to  as  correct  by  the  superintendent,  and  pre- 
sented to  the  secretary  of  state  with  a  request  that  he 
audit  and  allow  the  same  and  draw  his  warrant  upon 
the  treasury  for  the  amount,  which  being  denied,  this 
proceeding  was  instituted  to  compel  him  to  do  so.  A 
demurrer  was  interposed  to  the  alternative  writ  of 
mandamus,  and,  being  sustained,  judgment  was  en* 
tered  dismissing  the  proceedings,  from  which  plaintiff 
appeals. 

Section  3877,  Hill's  Ann.  Laws,  is  pertinent  to  the 
inquiry  here,  and  is  as  follows:  ^'AU  accounts  for  sup- 
plies for  the  penitentiary  or  prisoners  shall  specify 
the  items,  and  be  certified  to  by  the  superintendent, 
and  presented  to  the  secretary  of  state,  who  shall 
audit  the  same  and  issue  warrants  on  the  treasurer 
for  the  payment  of  said  claims,  and  no  money  shall  be 
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paid  for  any  purpose  on  account  of  said  penitentiary 
except  upon  said  warrants."  The  questions  presented 
are  (1)  whether  this  section  makes  an  appropriation 
o!  funds  out  of  the  treasury  for  the  payment  of  the 
<;lass  of  claims  against  the  state  contemplated  thereby; 
and  (2)  whether,  in  case  it  does  not  effectuate  an  ap- 
propriation, the  secretary  can  be  required  to  audit  the 
account  and  draw  his  warrant  on  the  treasurer  for  the 
payment  of  the  same. 

We  are  satisfied  that  under  the  law,  as  ascertained 
and  applied  in  the  case  of  Shattuck  y.  Kincaid^  31  Or. 
379  (49  Pac.  758),  the  section  quoted  does  not  consti- 
tute an  appropriation  of  money  in  the  treasury  to  the 
payment  of  the  class  of  claims  contemplated  thereby, 
and  this  disposes  of  the  first  question. 

Under  the  constitution,  the  secretary  of  state  is  the 
auditor  of  public  accounts,  and  by  law  he  is  charged 
with  the  duty  of  superintending  the  fiscal  concerns  of 
the  state,  and  it  was  no  doubt  because  of  the  functions 
thus  delegated  to  and  pertaining  to  his  office  that  the 
legislature  referred  to  him  claims  of  the  class  involved 
to  be  audited.  We  have  seen  (Shattuck  v.  Kincaid^  31 
Or.  379,  49  Pac.  758),  *'that  when  the  nature  and 
amount  of  services  rendered  the  state  are  definitely 
fixed  and  ascertained,  and  the  compensation  therefor 
is  regulated  by  law,  such  as  the  salaries  of  public 
officers,  the  duty  of  auditing  or  allowing  the  account 
or  claim  for  such  services  becomes  a  mere  ministerial 
act,  the  performance  of  which  may  be  required  by 
mandamus."  See  cases  therein  cited.  Such  is  not 
the  case,  however,  when  the  duty  is  one  which  neces- 
sarily involves  the  exercise  of  discretion  and  judg- 
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ment,  and  mandamus  will  not  lie  to  direct  or  control 
the  decision  or  determination  of  the  factionary  to 
whom  the  discharge  of  such  duty  is  confided;  and 
this  is  so  because  it  is  the  discretion  and  judgment 
of  that  functionary,  not  that  of  the  court,  which  is 
to  be  exercised.  But,  while  courts  will  not  direct  and 
control  discretion  and  judgment,  they  will  require  its 
exercise,  not  with  a  view  to  any  particular  result,  but 
that  the  officer  shall  proceed  in  the  discharge  of  his 
duty,  and  determine  matters  proper  for  his  cogni- 
zance, and  declare,  according  to  his  own  judgment, 
the  result  of  his  consideration:  Miller  v.  County  Court, 
34  W.  Va.  285  (12  S.  E.  702);  State  v.  Oliver,  116  Mo. 
188  (22  S.  W.  637);  Wailes  v.  Smith,  76  Md.  469  (25 
Atl.  922);  Burton  v.  Furman,  115  N.  C.  166  (20  S.  E. 
443);  State  v.  Doyle,  38  Wis.  92;  People  v.  Board  of 
Supervisors,  26  Barb.  118;  Dechert  v.  Commonwealth, 
113  Pa.  St.  229  (6  Atl.  229);  Peaple  v.  Auditor,  2  Colo. 
97)  Spelling  on  Extraordinary  Relief,  §  1459.  But 
the  remedy  thus  invoked  must  not  be  extended  be- 
yond its  legitimate  purposes,  so  as  to  take  the  place  of 
a  suit  against  the  state  by  its  consent  to  establish 
demands  which  are  uncertain  or  unliquidated,  and 
which  properly  fall  within  the  legislative  cognizance: 
Swan  V.  Buck,  40  Miss.  268,  291;  Rice  v.  State,  95 
Ind.  33. 

Construing  section  3877  with  section  2208,  Hill's 
Ann.  Laws,  whereby  the  secretary  is  charged  with  the 
express  duty  of  examining  and  determining  the  claims 
of  all  persons  against  the  state,  it  would  seem  that  he 
is  required  to  audit  and  allow  or  disallow  claims  of 
the  nature  involved  here  as  well  as  those  of  a  general 
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character,  with  this  difference  in  the  manner  of  proof 
only,  that  the  certificate  of  the  superintendent  of  the 
penitentiary  is  made  a  necessary  adjunct  to  the  pre- 
sentation of  the  claim  or  demand.  The  plaintiff's 
claim  is  an  unliquidated  demand  for  supplies  fur- 
nished the  superintendent,  and  the  secretary  is  re- 
quired to  determine  the  amount  and  validity  thereof 
under  the  law  and  evidence,  and  this  calls  for  the  ex- 
ercise of  judgment  such  as  the  courts  will  not  control, 
but  they  will,  under  the  authorities,  compel  its  exer- 
cise: Wailea  v.  Smith,  76  Md.  469  (25  Atl.  922).  The 
issuance  of  the  warrant  in  pursuance  of  section  3877 
is  made  the  direct  and  legitimate  result  of  the  audit- 
ing or  allowance,  and  is  to  be  considered  as  part  of 
one  and  the  same  act,  as  under  the  general  provisions, 
so  that  in  the  event  of  an  allowance  the  warrant  must 
issue.  In  the  light  of  these  considerations,  the  allega- 
tions of  the  complaint  being  admitted  by  the  demur- 
rer, it  is  manifestly  proper  that  the  secretary  should 
exercise  his  discretion  and  pass  upon  plaintiff's  claim, 
and,  if  allowed,  draw  his  warrant  therefor.  The  judg- 
ment of  the  court  below  will  therefore  be  reversed, 
and  the  cause  remanded  with  directions  to  overrule 
the  demurrer. 

Bbvbbsed. 
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[Decided  April  12,  1897;  rahearing  dealed.] 

SABIN  V.  WILKINS.* 

(87  L.  R.  A.  465;  48  Pac.  4aSi) 

Void  c  battbl  Mobtqaob.—  In  Oregon  a  chattel  mortgage  Is  Toid  m  agplnat 
altaching  creditors  whenever  it  appears  either  apoii  the  face  thereof 
by  extrinsic  evidence  that  the  mortgagor  has  been  authorized  to  dis- 
pose of  the  property  in  tlie  usual  coarse  of  trade  for  his  own  benefit 
{Orion  V.  Orton,  7  Or.  478.  and  Jacobs  v.  Ervin,  9  Or.  62,  approved), 
though  the  mortgage  may  be  sustained  where  the  mortgagor  disposes 
of  the  propeAy  but  accounts  for  the  proceeds:  Owrrie  v.  Sounnan^  25 
Or.  864,  cited. 

Fbaud— Conduct  of  PABTin.— A  mortgage  given  originally  as  a  security 
for  a  genuine  debt  may  be  rendered  invalid  by  the  subsequent  action 
of  the  parties.  Such  will  be  the  result  whenever  their  mutual  con- 
duct enables  the  mortgagor  to  hinder  and  delay  creditors  in  reaching 
property  that  is  lawibily  subject  to  their  demands. 

Fbaudulvht  Corvbyance— Bubdrn  or  Pboof — Pbxbumptiok. — A  cred- 
itor assailing  an  apparently  valid  chattel  mortgage  of  his  debtor  on 
the  ground  that  by  extrinsic  agreement  or  subsequent  contract  un- 
limited power  of  disposition  for  his  own  use  and  benefit  was  conferred 
upon  the  mortgagor  must  establish  his  contention  in  that  respect,  the 
presumptions  are  against  him;  and  the  fact  that  the  mortgage  lessens 
the  cliances  of  the  other  creditors  for  realizing  their  claims  in  full  does 
not  of  itself  render  the  transaction  fraudulent 

Fraud— Mortgages.— A  debtor  in  fiuling  circumstances  may  in  Oregon 
prefer  one  creditor  over  another  in  any  manner  that  he  may  choose 
if  he  does  not  resort  to  a  general  assignment  or  to  devices  which  beini^ 
construed  in  unison  may  be  regarded  as  equivalent  thereto:  Sabin  v. 
Columbia  Fuel  Company,  25  Or.  15;  JoUy  v.  KyU,  27  Or.  95;  (/OonneU 
T.  Hansen,  29  Or.  173;  and  Inman  v.  <%vvfiM»  aO  Or.  S21,  approved  and 
followed 

From  Benton:  J.  C.  Fullbrton,  Judge. 

Suit  by  Robert  L.  Sabin  against  S.  N.  Wilkins, 
Mary  A.  Wilkins,  his  wife,  F.  M.  Johnson,  his  general 
assignee  for  creditors,  and  D.  A.  Osburn,  sheriff  of 
Benton  County,  to  set  aside  a  chattel  mortgage  to  Mrs. 

•Note.— with  ibis  case  in  87  L.  R.  A.  465  is  an  extensive  note  considering  the 
effect  of  lusolveucy  statuiei  upon  a  mortgage  or  sale  pieflBnlng  craditonw— 
KsroRTBa. 
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Wilkins  and  the  general  assignment  to  Johnson  on 

the  ground  that  they  were  parts  of  a  preconceived 

plan  to  assign  with  a  preference.    The  plaintiff  also 

seeks  to  have  liis  attachment  declared  a  first  lien  on 

the  property  of  Wilkins.     The  facts  are  fully  stated  in 

the  opinion.    There   was  a  decree  as  prayed^  from 

which  defendants  appeal. 

Rbvebsbd. 

For  appellant  there  was  an  oral  argument  and  a 
brief  by  Mr.  W.  S.  McFadden^  to  this  effect: 

Every  debtor  has  the  right  to  prefer  one  of  his 
creditors  to  another  in  the  absence  of  a  statute  for- 
bidding it.  This  preference  may  be  given  either  by 
paying  or  securing  the  debt,  and  his  creditors  cannot 
on  that  account  avoid  or  invalidate  the  payment  or 
the  security:  WUliaTM  v.  Whedon,  109  N.  Y.  333  (4 
Am.  St.  Rep.  460);  Pattan  v.  Leftufich,  86  Va.  421  (19 
Am.  St.  Rep.  902,  6  L.  R.  A.  569);  Hage  v.  Campbell, 
78  Wis.  572  (23  Am.  St  Rep.  422);  Maekie  v.  Cairns,  5 
Cow.  547  (15  Am.  Dec.  477);  KuyhendaU  v.  McDonald, 
15  Mo.  417  (57  Am.  Dec.  212);  Hempstead  v.  Johnston, 
18  Ark.  123  (65  Am.  Dec.  458). 

The  transfer  by  an  insolvent  debtor  of  all  his 
property  in  actual  payment  of  a  pre-existing  debt, 
though  he  have  other  creditors  known  to  the  trans- 
feree, is  not  fraudulent — and  if  there  is  no  actual 
fraud  in  the  transaction,  such  conveyance  is  valid 
against  all  other  creditors:  Buffum  v.  Green,  5  N.  H. 
71  (20  Am.  Dec.  562);  Stoter  v.  Harrington,  7  Ala.  142 
<41  Am.  Dec.  86);  Milburn  v.  Beach,  14  Mo.  104  (55 
Am.  Dec.  91);  Johnson  v.  McGrew,  11  Iowa,  151  (77 
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Am.  Dec;  137);  Witmer's  Appeal,  45  Pa.  St.  455  (84 
Am.  Dec.  505);  Cooper  v.  First  National  Bank,  40  Kan. 
5  (18  Pac.  937);  FarweU  v.  Jones,  63  Iowa,  316;  Kruse 
V.  PrindUy  8  Or.  163;  Marquam  v.  Seng f elder,  24  Or.  2. 

A  debtor  has  the  right  to  prefer  his  creditors  and 
pay  and  secure  those  preferred;  and  he  may  by  chat- 
tel mortgage  prefer  creditors  if  made  in  good  faith  to 
secure  bona  fide  debts.  And  further,  a  mortgage  by 
an  insolvent  of  all  his  property  to  secure  a  bona  fide 
debt,  in  contemplation  of  an  assignment,  is  not  invali- 
dated by  the  deed  of  assignment  the  day  following  or 
the  same  day:  Gilbert  v.  McCorkle,  110  Ind.  215  (11  N. 
E.  296);  South  Carolina  Loan  Company  v.  McPherson, 
26  S.  C.  431  (2  S.  E.  267);  Stix  v.  Sadler,- 110  Ind.  254 
(9  N.  E.  905);  Davis  v.  Scott,  22  Neb.  154  (34  N.  W. 
353);  FarweU  v.  Jones,  63  Iowa,  316;  Perry  v.  Vezinay 
63  Iowa,  25;  Gallagher's  Appeal,  114  Pa.  St.  353  (7  Atl. 
237);  Burrill  on  Assignments  (6th  ed.),  pp.  450-3; 
Bailey  v.  Manufacturing  Company,  3  Pac.  756. 

Husband  may  prefer  his  wife  over  other  creditors. 
He  has  a  clear  and  undoubted  right  to  pay  her  a  just 
debt  at  any  time  in  money  or  property,  and  a  man 
may  prefer  an  honest  debt  due  his  wife:  Cornell  v. 
Gibson,  5  Am.  St.  Rep.  605;  Smith  v.  Hardy,  36  Wis. 
417;  2  Cobbey  on  Chattel  Mortgages,  §§  661-^3,  777- 
78.  No  stronger  proof  is  required  to  establish  the  re- 
lation  of  debtor  and  creditor  between  a  husband  and 
wife  than  in  other  cases;  and  the  husband  and  wife 
have  no  legal  advantage  over  or  disadvantage  with  re- 
spect to  other  creditors.  If  a  husband  may  prefer  a 
stranger  creditor  he  may  prefer  his  wife,  if  she  is  a 
creditor:  Stewart  on  Husband  and  Wife,  §  45. 
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An  agent  may  take  or  receive  possession  for  and  in 
behalf  of  the  mortgagee,  or  the  agent  may  hold  posses- 
sion for  the  mortgagee  or  pledgee,  nor  is  it  necessary 
that  the  property  be  removed  from  its  former  locality, 
etc.:  Cobbey  on  Chattel  Mortgages,  §g  508-10;  Currie 
V.  Bowman,  25  Or.  364;  Ephriam  v.  Kelleher,  18  L.  R. 
A.  604;  Pierce  v.  Kelley,  25  Or.  95;  lU  Fisher's  Estate, 
25  Or.  64.     See  38  Central  Law  Journal,  79. 

For  respondent  there  was  an  oral  argument  by 
Messrs.  Francis  D.  Chamberlain  and  Thomas  O.  Greene, 
with  a  brief  to  this  effect: 

The  chattel  mortgage  from  S.  N.  Wilkins  to  Mary 
A.  Wilkins  is  void,  because  given  on  a  stock  of  mer- 
chandise, and  the  mortgagor  was  left  in  possession 
with  full  power  of  disposing  of  the  goods  for  his 
own  benefit:  Orton  v.  Orton,  7  Or.  478  (33  Am.  Rep. 
710);  Jacobs  v.  Ervin,  9  Or.  52;  Bremer  v.  Fleckenstein, 
9  Or.  266. 

The  assignment  for  benefit  of  creditors  is  void  be- 
cause it  contains  a  preference  in  favor  of  Mary  A. 
Wilkins — the  assignment  asserting  that  Mary  A.  Wil- 
kins had  a  first  lien  on  the  stock  of  furniture  for  $600 
and  interest,  when  no  such  lien  existed:  Hill's  Ann. 
Laws,  §§  3173,  3187.  (See  also  authorities  cited  under 
next  proposition). 

The  assignment  is  also  void  because  the  chattel 
mortgage  from  S.  N.  Wilkins  to  Mary  A.  Wilkins  and 
the  assignment  for  benefit  of  creditors  were  parts  of 
one  transaction,  and  the  two  instruments  were  in- 
tended by  S.  N.  Wilkins  to  operate  as  an  assignment 
for  benefit  of  creditors  with  a  preference  in  favor  of 
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Mary  A.  Wilkins:  Hill's  Ann.  Laws,  §§  3173,  3187; 
Stout  V.  Watson,  19  Or.  251;  Hahn  v.  Salmon,  20  Fed. 
(Or.),  801;  Daggett  v.  Herman,  16  Fed.  812;  Kellogg  v. 
Root,  23  Fed.  (Mich.),  525;  Freund  v.  Yaegerman,  26 
Fed.  (Mo.),  812;  Sage  v.  Wyneoop,  104  U.  S.  319;  White 
V.  Cotzhausen,  129  U.  S.  329;  Davis  v.  Harrington,  55 
Hun.  109;  First  National  Bank  v.  Bard,  59  Hun.  529; 
Abegg  v.  Bishop,  66  Hun.  8;  Hardty,  Schwab,  72  Hun. 
109;  IfoZi  V.  Bancroft,  30  Ala.  193;  TTwTwr  v.  Hoyt,  66 
Wis.  68;  Richmond  v.  JIfiHs,  52  Ark.  30  (4  L.  R.  A. 
413);  Livermore  v.  McNair,  34  N.  J.  Eq.  478;  Hyman 
V.  Barman,  6  Wash.  516;  Preston  v.  Spaulding,  120  111. 
208:  iJide  -Ban*  v.  iJe/im,  126  111.  461;  Hanford  Oil 
Company  v.  Bank,  126  111.  585;  Hartman  v.  Rogers,  153 
111.  143;  ^crry  v.  Cou<i«,  42  Me.  445;  Wilks  v.  Walker, 
22  S.  C.  108  (53  Am.  Rep.  706);  Austin  v.  Morris,  23 
S.  C.  392;  Meinhard  v.  Strickland,  29  S.  C.  491;  Putney 
V.  Friesleben,  32  S.  C.  492;  Perry  v.  Holden,  22  Pick. 
269;  Heinman  v.  Ifarf,  55  Mich.  64;  Benham  v.  fia*- 
Hns,  79  Mich.  35;  Burrows  v.  Lehndorff,  8  Iowa,  96; 
Cofo  V.  Dealham,  13  Iowa,  551;  Fan  Patten  v.  Marks, 
52  Iowa,  518;  Fan  Sbrn  v.  Smith,  59  Iowa  142;  Berger 
V.  Varrelman,  127  N.  Y.  281  (12  L.  R.  A.  808);  Spciman 
V.  Freedman,  130  N.  Y.  421;  ifc^IK«eer  v.  Marshall,  6 
Binn.  (Pa.),  338;  Miner's  National  Bank's  Appeal,  67 
Pa.  St.  193. 

Opinion  by  Mr.  Justice  Wolvbrton. 

This  is  a  creditor's  suit  to  set  aside  a  chattel  mort* 
gage  executed  by  the  defendant  S.  N.  Wilkins  to  his 
wife,  Mary  A.  Wilkins,  and  also  an  assignment  subse- 
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qaently  made  by  Wilkins  to  the  defendant  Johnson. 
Plaintiff's  contention,  comprehensively  stated,  is  that 
the  mortgage  is  void  upon  the  alleged  ground  that  the 
mortgagor  was  allowed  to  retain  possession  of  the 
mortgaged  property,  and  to  sell  and  dispose  of  the 
same  for  his  own  use  and  benefit  in  the  usual  course 
of  trade;  and  that  the  execution  of  the  mortgage  was 
part  of  a  preconcerted  scheme  to  effect  a  general  as- 
signment for  the  benefit  of  creditors,  but  with  a  pref- 
erence to  Mrs.  Wilkins;  and,  hence,  that  the  assign- 
ment is  also  void.  The  facts  underlying  the  conten- 
tion are,  in  brief,  as  follows:  On  January  13, 1894,  the 
defendant  Wilkins  was  the  proprietor  of  a  furniture 
store  in  CorvalUs,  and  largely  indebted  to  sundry 
creditors.  The  representative  of  the  Portland  cred- 
itors called  upon  him  at  noon  of  that  day  for  the  pur- 
pose of  obtaining  security  for  the  payment  of  their 
demands,  and  he  was  led  to  believe  that  unless  he 
made  a  satisfactory  settlement  they  would  attach. 
During  the  interview  Wilkins  gave  a  statement  of 
his  assets  and  liabilities,  but  concealed  the  fact  that 
he  was  indebted  to  his  wife.  Going  home  to  lunch 
shortly  after,  he  told  his  wife  of  his  financial  condi- 
tion, and  the  requirement  of  these  creditors,  and  it 
was  agreed  that  he  would  at  once  give  her  a  chattel 
mortgage  upon  the  stock  of  furniture  to  secure  the 
payment  of  a  note  for  $600  executed  by  him  to  her 
August  1,  1892,  and  in  pursuance  thereof  the  mort- 
gage was  given  and  delivered  to  her,  and  filed  in  the 
clerk's  office  at  fifteen  minutes  after  three  that  after- 
noon. The  representative  remained  in  Corvallis  until 
the  16th,  when  Wilkins  went  with  him  to  Portland, 
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avowedly  for  the  purpose  of  effecting  a  settlement  with 
those  creditors,  but  in  the  meantime  said  nothing 
about  the  chattel  mortgage  he  had  given  his  wife,  of 
which  the  creditors  had  no  knowledge  until  the  next 
day,  the  16th,  when  the  fact  was  disclosed  through 
a  mercantile  agency.  On  the  17th  Wilkins  entered 
into  a  written  contract  with  the  plaintiff,  acting  in  be- 
half of  such  creditors,  by  which  he  agreed  to  pay  and 
plaintiff  agreed  to  accept  75  cents  on  the  dollar  in 
full  of  such  indebtedness,  25  per  cent,  payable  in  cash 
January  24,  and  the  balance,  or  50  per  cent.,  in  se- 
cured  notes.  On  January  23,  Wilkins  wrote  to  plain- 
tiff that  it  was  impossible  for  him  to  comply  with  his 
agreement;  on  the  24th  plaintiff  caused  the  store  to 
be  attached,  and  on  the  25th  Wilkins  made  the  assign- 
ment in  question. 

We  will  first  consider  the  present  status  and  legal 
effect  of  the  chattel  mortgage,  and  then  the  assign- 
ment.  It  has  been  decided  in  this  state  that  when  it 
appears,  either  upon  the  face  of  the  mortgage  or  by 
parol  evidence  aliunde,  that  the  mortgagee  of  personal 
property  has  given  the  mortgagor  unlimited  power 
and  authority  to  dispose  of  the  property  in  the  usual 
course  of  trade,  for  his  own  use  and  benefit,  the  mort- 
gage is  void  as  to  attaching  creditors:  Orton  v.  Orton, 
7  Or.  478  (33  Am.  Rep.  717),  and  Jacobs  v.  Ervin,9 
Or.  52.  In  the  latter  of  these  cases  there  was  a  sepa- 
rate agreement  between  the  mortgagors  and  the  mort- 
gagees concurrent  with  the  execution  of  the  mortgage 
that  the  mortgagors  should  retain  possession  of  the 
stock  and  sell  the  same  as  they  had  done  before,  for 
their  own  use  in  the  usual  course  of  business;  and  in 
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the  former  case  the  disposition  of  the  mortgaged 
property  by  the  mortgagor  for  his  own  use  was  per- 
mitted without  any  explicit  agreement  to  that  effect 
at  the  inception  of  the  mortgage.  In  a  later  case 
(Currie  v.  Bowman^  25  Or.  364,  44  Am.  &  Eng.  Corp. 
Cases,  662,  35  Pac.  848),  it  was  held  that  a  chattel  mort- 
gage is  valid  which  by  its  terms  permits  the  mortgagor 
to  retain  possession  with  power  to  sell,  but  which  re- 
quires him  to  account  to  the  mortgagee  for  the  pro- 
ceeds less  expenses  of  sales.  These  cases  indicate 
very  fairly  the  policy  and  trend  of  the  law  in  this 
state  in  so  far  as  it  is  involved  by  the  facts  before  us. 
The  intent  and  purpose  of  the  parties  in  giving  and 
receiving  a  chattel  mortgage  is  the  test  of  its  validity 
at  its  inception,  but,  as  it  is  a  thing  capable  of  modi- 
fication by  subsequent  agreement,  either  expressed  or 
implied,  by  co-operative  and  wilful  disregard  of  its 
terms  and  conditions,  it  is  a  prerequisite  to  its  con- 
tinuing validity  that  good  faith  and  fair  dealing  be 
maintained  toward  those  whose  interests  may  be 
affected  by  it  A  chattel  mortgage  given  primarily 
for  the  benefit  of  the  mortgagor  is  void  as  against 
creditors  from  the  beginning  (Hill's  Ann.  Laws,  § 
3053),  but,  if  given  bona  fide,  and  the  parties,  by  their 
subsequent  treatment  of  it  and  the  property  covered 
by  it,  convert  it  into  an  instrument  calculated  to 
effectuate  the  same  purpose,  it  is  none  the  less  fraudu- 
lent and  void  from  the  time  such  purpose  is  pro- 
moted. But  where  the  mortgage  has  been  seasonably 
and  duly  filed,  want  of  good  faith  must  be  established 
by  the  party  who  attempts  to  overthrow  it,  as  the  pre- 
sumption stands  in  favor  of  honesty  and  fair  dealing. 
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The  mortgage  in  question  is  in  the  usual  form,  per- 
fectly fair  on  its  face,  and  permits  the  mortgagor  to 
retain  possession  of  the  property,  but  expressly  for- 
bids any  sale  or  disposal  of  it  or  of  any  part  thereof 
by  the  mortgagor;  so  that  if  there  is  any  infirmity  in 
the  mortgage  it  must  be  sought  for  in  some  extraneous 
agreement  or  subsequent  treatment  of  it  by  the  par- 
ties, from  which  we  may  infer  a  disregard  of  its  con- 
ditions to  the  hindrance  or  detriment  of  creditors. 

The  prior  existence  of  the  note,  and  that  it  was 
given  for  a  valid  demand,  were  practically  conceded; 
but,  if  it  were  otherwise,  we  think  the  propositions 
are  established  by  the  proof.  Mrs.  Wilkins  testified, 
in  effect,  that  when  the  mortgage  was  given  her  hus- 
band told  her  that  she  could  take  charge  of  the  store 
and  run  it  until  she  got  her  money  out  of  it;  that  two 
days  later,  and  after  her  husband  had  gone  to  Port- 
land, she  did  take  charge  of  it  by  going  in  person  to 
the  store  and  notifying  the  clerk  of  the  condition  of 
affairs  and  assuming  control.  Thenceforth,  and  until 
the  sheriff  took  charge  on  the  24th,  she  says  she  di- 
rected the  management  of  the  business,  had  charge 
of  the  receipts,  and  that  they  were  disbursed  only  by 
her  authority.  When  the  sheriff  attached,  he  found 
the  clerk  in  charge,  but  Wilkins  entered  soon  after- 
ward, procured  some  keys  from  the  back  end  of  the 
store,  and  gave  them  to  him.  The  clerk,  however, 
had  one  key,  and  Mrs.  Wilkins  another.  All  the  wit- 
nesses who  pretend  to  know  anything  about  it  concur 
in  the  statement  that  Mrs.  Wilkins  was  about  the 
store  nearly  every  day  from  Monday  the  15th  until 
the  attachment,  and  sometimes  brought  her  lunch  for 
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noon  and  remainod  continuously  until  evening.  Af- 
ter Wilkins  returned  from  Portland,  on  the  17th  or 
18th,  he  was  also  about  the  store  until  the  attachment, 
but  there  is  no  testimony  tending  to  show  that  he 
sold  anything  from  the  store  himself,  or  that  he 
obtained  or  used  th^e  proceeds  of  any  sales.  The  busi- 
ness sign  was  not  changed,  and,  barring  Mrs.  Wil- 
kins' presence,  the  store  was  apparently  conducted  as 
it  had  formerly  been.  The  evidence  shows  an  un- 
derstanding between  the  parties  that  Mrs.  Wilkins 
should  take  charge  of  the  property  notwithstanding 
the  condition  that  the  mortgagor  should  remain  in 
possession,  and  it  may  be  said  to  be  fairly  established 
that  she  did  actually  assume  possession  and  control, 
with  the  consent  of  her  husband,  and  that  she  so  re 
tained  it  until  the  attachment.  To  say  the  least,  it  has 
not  been  established  that  he  was  permitted,  with  the 
knowledge  or  tacit  consent  of  Mrs.  Wilkins,  to  con- 
duct the  business  in  the  usual  course,  as  he  had  done 
before,  or  to  use  or  appropriate  the  proceeds  of  sales 
for  his  own  use  and  benefit  in  disregard  of  the  mort- 
gage conditions.  The  creditors  can  only  complain 
when  the  mortgage  is  executed  or  subsequently  used 
as  a  shield  for  the  special  benefit  of  the  mortgagor, 
and  thereby  hinders  or  delays  due  process  of  law  in 
reaching  the  property  and  subjecting  it  to  the  pay- 
ment of  valid  demands.  The  mere  fact  that  it  may 
lessen  their  chances  of  realizing  their  claims  in  full 
does  not  of  itself  render  the  transaction  fraudulent,  if 
the  mortgage  is  otherwise  fair,  and  so  treated;  but  it 
is  the  erection  of  a  false  muniment,  not  intended  to 
secure  the  mortgagee  so  much  as  to  ward  off  and  de- 


460  Sabin  v.  Wilkins.  [  31  Or. 

feat  just  demands,  that  works  the  iuiquity,  and  to 
avoid  which  the  law  affords  a  remedy.  The  mortgage 
must  be  held  to  be  valid  unless  it  in  fact  constitutes  a 
part  of  the  general  assignment  subsequently  made. 

This  court  has  several  times,  and  quite  recently, 
decided  that  a  person  in  failing  circumstances  may 
prefer  one  creditor  above  another,  and  this  he  may 
do  in  any  manner  that  he  may  see  fit,  90  long  as  he 
does  not  resort  to  a  general  assignment,  or  to  devices 
which,  being  construed  in  unison,  may  be  regarded 
as  equivalent  thereto,  for  the  accomplishment  of  the 
purpose,  and  this  may  now  be  regarded  as  the  settled 
law  of  the  state:  Sabin  v.  Columbia  Fuel  Company,  25 
Or.  15  (42  Am.  St.  Rep.  756,  34  Pac.  692);  Jolly  v. 
Kyle,  27  Or.  95  (39  Pac.  999);  O'ConneU  v.  Hamen, 
29  Or.  173  (44  Pac.  387);  Ininan  v.  Sprague,  30  Or. 
321  (47  Pac.  826).  If,  however,  the  execution  of  the 
mortgage  to  Mrs.  Wilkins  is  so  inseparably  connected 
with  the  act  by  which  the  general  assignment  was 
effected  that  they  may  stand  together,  and  constitute 
in  reality  but  one  act  or  transaction,  the  assignment  is 
void  as  creating  a  preference.  The  statute  expressly 
provides  that  no  general  assignment  made  by  an  in- 
solvent debtor  for  the  benefit  of  creditors  shall  be 
valid  unless  made  for  the  benefit  of  all,  and  in  pro- 
portion to  the  amount  of  their  respective  demands: 
Hiirs  Ann.  Laws,  §  3173.  The  preferment  of  one  or 
more  of  the  creditors,  while  assuming  to  make  such 
an  assignment,  is  in  violation  of  the  statute,  hence  it 
is  that  the  assignment  must  fail,  because  the  act  by 
which  it  is  sought  to  accomplish  the  purpose  is  un- 
lawful.    Nor  is  an  act  in  disregard  of  law  any  less  a 
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violation  thereof  because  accomplished  by  indirect  or 
devious  methods:  See  Inman  v.  Sprague,  30  Or.  321 
(47  Pac  826),  and  (yConnell  v.  Hansen^  29  Or.  173  (44 
Pac.  387). 

In  point  of  time,  the  instrument  creating  the  as* 
signment  was  executed  twelve  days  later  than  the 
mortgage.  This,  however,  is  but  a  single  circum- 
stance attending  the  transaction.  Before  giving  the 
mortgage,  Wilkins  told  the  Portland  representative 
that  if  his  property  was  attached  he  would  have  to 
make  an  assignment.  While  in  Portland  he  told 
the  creditors  the  same  thing  in  purport,  and  again 
on  the  24th,  immediately  prior  to  the  attachment, 
he  said  that  if  the  creditors  would  give  him  time, 
he  could  pull  through,  but  if  not,  he  would  have  to 
make  an  assignment;  and  it  seems  he  constantly  fore- 
shadowed the  assignment  as  a  result  which  he  would 
be  compelled  to  bring  about  if  pressed  by  his  cred- 
itors. With  reference  to  the  mortgage,  he  said  in 
Portland  that  he  owed  his  wife  the  money,  was  afraid 
the  creditors  "meant  to  jump  him,"  and  that  he 
thought  she  ought  to  be  secured.  Finally  the  attach- 
ment came,  and  then  the  assignment,  and  it  is  urged 
that  Wilkins  contemplated  an  assignment  from  the 
first,  and  that  each  step  was  but  a  pavement  of  the 
way  to  that  end,  and  ought  to  be  so  considered.  We 
cannot  hold  this,  under  the  testimony;  the  threatened 
a  signment,  if  such  it  may  be  termed,  was  always 
conditional,  and  made  dependent  upon  the  attach- 
ment of  his  property  at  the  suit  of  his  creditors,  in- 
dicating that  he  had  not  formed  a  fixed  purpose  to 
assign  unless  the  event  happened,  but  it  was  evident 
that  he  intended  to  secure  his  wife  in  any  event. 
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Suppose  he  had  said  in  the  first  place, ''  I  owe  my 
wife,  and  I  mean  to  give  her  a  mortgage  on  my  stock 
of  furniture  at  once  to  secure  her;  but  if  the  other 
creditors  attach  I  shall  assign."  And  suppose  the 
creditors  had  then  insisted  upon  the  attachment,  and 
Wilkins  had  made  good  his  threat  by  executing  the 
mortgage,  and  following  the  attachment  with  an  as- 
signment, it  would  be  quite  apparent  that  there  would 
be  a  matured  purpose  to  assign  with  a  preference  to 
his  wife,  because,  being  apprised  of  the  fixed  intention 
of  the  creditors,  his  mind  would  have  come  to  rest 
upon  the  scheme  which  would  have  resulted  in  the 
assignment.  But  suppose  the  creditors  had,  notwith- 
standing the  announcement  of  his  purpose  to  secure 
his  wife,  continued  negotiations  for  a  settlement,  and 
the  parties  had  proceeded  with  good  intentions  to  ac- 
complish the  purpose  without  the  attachment,  and 
had  actually  entered  into  an  agreement  to  that  end, 
could  it  be  said  that  the  execution  of  the  mortgage 
would  be  a  part  of  a  scheme  to  assign  with  preference 
to  the  mortgagee.  This  is  in  effect  what  really  hap- 
pened. The  creditors,  with  full  knowledge  of  the  ex- 
ecution of  the  mortgage,  and  cognizant  of  the  fact  that 
Mrs.  Wilkins  claimed  a  lien  upon  the  stock  for  her 
security,  entered  into  a  contract  of  compromise  and 
settlement  with  Wilkins,  whereas  they  might  have 
said,  ''No,  we  will  attach,  and  if  you  assign  we  will 
break  it  up."  The  compromise  agreement  is  entirely 
inconsistent  with  the  idea  of  an  assignment,  and  to 
our  minds  is  conclusive  against  plaintiff's  conten- 
lion. 

It  is  said  that  Wilkins  did  not  intend  to  keep  the 
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agreement,  but  we  cannot  conclude  that  8uch  was  the 
case  with  the  light  we  have  upon  the  subject.  The 
fact  is,  he  tried  to  make  a  similar  arrangement  for 
time  with  Walter  Bros.,  one  of  the  Portland  creditors, 
only  a  few  days  prior  to  giving  the  mortgage,  and  be- 
fore his  wife  was  aware  of  his  financial  condition;  so 
that  we  are  led  to  believe  that  Wilkin  s  did  not  con- 
clude upon  making  a  general  assignment  until  the  at- 
tachment on  the  24th,  and,  therefore,  that  it  is  not 
void.  The  decree  will,  therefore,  be  reversed,  and  the 
complaint  dismissed,  with  costs  to  defendants,  and  a 
decree  here  entered  accordingly. 

Rbvsbsbix 

[Oedded  at  Pbvdlctok  Jnly  81. 1897.] 

FARRELL  v.   OREGON  GOLD  COMPANY.     \m    w 

1«  JuBisDzcTxon  or  8tatb  Cousn  ovbb  Foekiqit  Gobpokatzoits.— Section  'f46  m 
516,  HUL'»  Ann.  Laws,  which  provides  that  no  foreign  corporation  "is  J7  50 
sal^ect  to  the  jarisdiction  of  a  court  of  thia  atate  unlees  it  shall  appear 
or  have  an  agency  therein  for  the  transaction  of  some  portion  of  its 
business,"  means  that,  unless  it  yoluntarily  appears,  such  a  corpora- 
tion must  be  transacting  in  this  state  some  part  of  its  corporate  busi- 
ness when  the  action  is  commenced  to  sustain  the  jurisdiction  of  local 
courts :  Aldrich  v.  Anchor  Coai  Company,  24  Or.  32,  approved. 

2.  FoBBioff  CoBPOBATioirs— Mawbbb  or  Obtainiito  Jubisdigtiob.— Id  the 
absence  of  special  provisions  relating  to  service  of  process  on  foreign 
oorporstiona,  jurisdiction  is  obtained  over  them  in  like  manner  as  over 
domestic  corporations,  and  a  return  of  service  good  as  against  the  lat- 
ter, will,  under  like  circumstances  be  good  against  the  former:  Aldrich 
V.  Anchor  Onal  Compcmyt  24  Or.  82,  approved. 

a.  Sbbviob  ov  Fobbigh  Cobpobatiovs— Rbtubn  on  Pbocbss.— It  is  not 
necessary  to  the  validity  of  a  default  judgment  rendered  against  a  for- 
eign corporation  that  the  return  of  the  service  of  summons  shall  show 
that  the  defendant  waa  at  the  time  engaged  in  business  in  this  state ; 
though  that  is  a  jurisdictional  fact,  it  need  uoc  appear  in  the  sherifTs 
return,  bue  may  more  appropriately  appear  elsewhere  in  the  record. 

4.  SrBVTOB  ON  PRxsinBHT  or  FoBBzoR  CoBPOBATioH. —  A  foreign  corpora- 
tion doing  bnainesB  in  Oregon  is  subject  to  its  1b wa,  and  hence,  as 
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there  is  no  special  law  relative  to  senrioe  upon  it,  a  seryice  upon  its 
president  is  prima  fisMsie  safficient,  under  section  56,  HilL^s  Ann.  Laws, 
though  the  return  does  not  show  he  was  authorized  to  represent  the 
corporation. 

6.  Papers  not  Pabt  of  thk  Judomiht  Boll— Bill  or  Bxcxptioks. — 
Papers  filed  in  a  law  action  other  than  those  designated  by  Hill's  Ann. 
Laws,  ^  272,  subd.  2,  as  constituting  the  Judgment  roll,  as  for  example, 
affidavits  filed  in  support  of  a  motion,  cannot  be  considered  by  the 
appellate  court  unless  they  are  properly  incorporated  in  the  bill  of  ex- 
ceptions :  SwU  y.  Oookf  1  Or.  25;  Oregonian  Railway  Company  y.  Wrighl, 
10  Or.  162;  State  y.  Drake,  11  Or.  396;  Otbom  y.  Qravei,  11  Or.  526;  Slate 
y.  due  Gong,  17  Or.  6S5,  and  Van  BMer  y.  Fields,  25  Or.  530,  applied. 

6.  Papkbs  Impbopebly  in  Tbansgbipt.—  Papers  that  are  not  part  of  the 

judgment  roll  as  defined  by  statute  are  not  part  of  the  transcript  and 
will  not  be  considered  on  appeal. 

7.  Nbcbssitt  or  Bill  or  Exceptions. — Whenever  it  is  desired  to  review 

a  finding  of  fact  by  a  trial  court  beteed  on  evidence  a  bill  of  exceptions 
embodying  the  evidence  is  necessary  to  present  the  question  to  the  ap- 
pellate court,  whether  the  exception  to  the  ruling  is  taken  orally  or 
the  ruling  is  deemed  by  law  to  have  been  excepted  to:  Ankeny  y.  Favr- 
view  Milling  Company,  10  Or.  380,  distinguished. 

8.  Sbevicb  or  Summons  on  Fobxiqn  Cobpobations.— Under  Hiirs  Ann. 

Laws,  I  55,  subdivision  1,  the  service  of  a  summons  on  the  president 
of  a  private  corporation,  either  foreign  or  domestic,  within  the  county 
where  the  cause  of  action  arose  will  confer  jurisdiction  on  local  conrts, 
regardless  of  whether  that  officer  either  resides  or  has  an  office  within 
such  county,  for  the  president  is  "an  agent"  of  his  corporation  within 
the  meaning  of  the  last  part  of  said  subdivision. 

From  Union:     Robert  Eakin,  Judge, 

On  July  22,  1895,  J.  R.  Farrel  commenced  an  ao- 
tion  in  the  Circuit  Court  of  Union  County  against  the 
Oregon  Gold-Mining  Company,  a  Kentucky  corpora- 
tion, to  recover  the  sum  of  $6,511.50.  In  his  com- 
plaint he  alleges,  among  other  things,  that  the  "de- 
fendant is  now,  and  has  heretofore  been,  engaged  in 
the  business  of  owning,  operating,  and  conducting 
mines,  and  a  general  quartz  mining  and  milling  busi* 
ness,  in  Union  County,  Oregon."  It  appears  from  the 
complaint  that  one  of  the  causes  of  action  is  for  ser- 
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vices  rendered  by  plainiiif  in  Union  County,  a8  8Upei- 
intendent  and  agent  of  the  defendant  corporation,  in 
and  about  the  operation,  working,  and  caring  for  its 
milling  and  mining  properties  in  that  county.  A  sum- 
mons was  regularly  issued  and  served  upon  the  de« 
fendant  corporation  by  the  delivery  of  a  copy  thereof, 
together  with  a  certified  copy  of  the  complaint,  to  H. 
Walters,  its  president,  in  Union  County.  The  defend- 
ant  failed  to  appear  and  answer  as  required,  and  on 
October  7,  1895,  judgment  by  default  was  rendered 
against  it  for  the  amount  prayed  for  in  the  complaint. 
On  the  thirteenth  of  March  following  the  defendant 
appeared  specially,  and  moved  the  court  to  set  aside 
and  vacate  the  judgment,  on  the  ground  that  the  court 
had  no  jurisdiction  of  the  corporation,  which  motion 
being  overruled,  the  defendant  appeals. 

Affirmed^ 

For  appellant  there  was  a  brief  over  the  names  of 
•7.  D,  Slater,  and  Cox,  Cotton,  Teed  &  Minor,  with  an 
oral  argument  by  Messrs.  Slater  and  Lewis  B.  Cox. 

For  reepondent  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs.  Thomas  H.  Crawford  and  Frederick  V. 
Holman, 

Mr.  Justice  Bean,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

The  motion  to  open  the  default  and  vacate  the 
judgment  in  this  case  is  based  upon  the  ground  that 
the  judgment  is  void  for  the  reason  (1)  that  the  sher- 
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ifi's  return  is  insufficient  to  warrant  its  entry,  and  (2) 
that  the  corporation  was  in  fact  not  doing  business  in 
the  state  at  the  time  the  action  was  commenced,  and 
that  Walters,  its  president,  upon  whom  service  was 
made,  was  here  on  other  business,  and  not  as  its  rep- 
resentative. 

1.  In  support  of  the  first  point  it  is  contended 
that  it  is  essential,  in  order  to  support  the  jurisdiction 
of  the  courts  of  this  state  to  render  a  personal  judg- 
ment by  default  against  a  foreign  corporation,  that  it 
shall  appear  from  the  return  of  the  service  that  the 
corporation  was  engaged  in  business  in  the  state  at 
the  time  the  service  was  made,  and  that  the  agent 
upon  whom  it  was  made  was  authorized  to  represent 
the  corporation  here.  But  we  cannot  concur  in  this 
view  of  the  law.  It  is  quite  true  the  statute  provides 
that  no  foreign  corporation  shall  be  subject  to  the  jur- 
isdiction of  the  courts  of  the  state  in  personam  unless 
it  appear  in  the  action  or  have  an  agency  established 
here  for  the  transaction  of  some  portion  of  its  busi- 
ness: Hill's  Ann.  Laws,  §  516.  But  this  is  only  de- 
claratory of  the  general  rule  that,  in  the  absence  of  a 
voluntary  appearance,  the  courts  of  one  state  have  no 
jurisdiction  over  a  corporation  created  in  another,  un- 
less it  is  transacting  some  portion  of  its  corporate 
business  within  the  state  where  sued.  And  as  a  cor- 
poration can  act  only  through  its  agents,  it  necessarily 
follows  that  if  it  is  doing  business  in  the  state  it  must 
have  an  agency  established  here,  within  the  meaning 
of  the  statute.  In  no  other  way  can  it  do  business, 
and  hence  the  statute  simply  means  that,  in  the  ab- 
sence of  a  voluntary  appearance,  no  foreign  corpora* 
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tion  shall  be  subject  to  the  jurisdiction  of  the  courts 
of  this  state  unless  it  is  engaged  in  the  transaction  of 
some  portion  of  its  corporate  business  at  the  time  the 
action  is  commenced;  and  this  is  the  rule  prevailing 
elsewhere:  Aldrich  v.  Arichor  Coal  C(ympany,  24  Or.  32 
(41  Am.  St.  Rep.  831,  32  Pac.  756);  6  Thompson  on 
Corporations,  §  7995;  2  Morawetz  on  Corporations, 
§  980;  8L  Clair  v.  Cox,  106  U.  S.  350  (1  Sup.  Ct.  354); 
Goldey  v.  Morning  News,  156  U.  S.  518  (15  Sup.  Ct 
659);  United  States  v.  American  BeU  Telephone  Com- 
pany,  29  Fed.  17;  Carpenter  v.  Air-Brake  Company,  32 
Fed.  434. 

So  long  as  a  corporation  confines  its  operations  to 
the  state  within  which  it  was  created,  it  cannot  be 
subjected  to  the  jurisdiction  of  a  court  of  another 
state,  where  it  has  no  office  or  transacts  no  business, 
by  the  service  of  process  on  some  officer  or  agent 
while  temporarily  present  in  the  latter  state,  because 
he  cannot  take  the  corporation  with  him  beyond  the 
jurisdiction  of  the  state  of  its  creation.  But  when  it 
voluntarily  goes  into  another  state,  and  by  the  express 
permission  or  acquiesence  of  such  state  engages  in  the 
transaction  of  its  corporate  business,  it  is  liable  to  be 
brought  into  the  courts  thereof  by  service  of  process 
upon  such  officer  or  agent  as  the  local  laws  may  desig- 
nate, and  the  judgment  founded  thereon  will  be  held 
good  everywhere  unless  the  mode  of  acquiring  juris- 
diction violates  the  principles  of  natural  justice.  In 
short,  when  a  corporation  migrates  into  another  state, 
and  engages  in  business  there,  it  becomes,  in  effect, 
for  jurisdictional  purposes,  a  domestic  corporation, 
and  liable  to  suit  upon  a  cause  of  action  arising  in  the 
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state  of  its  adoption  by  service  of  process  in  the  man- 
ner  provided  for  service  on  domestic  corporations, 
unless  the  statute  otherwise  provides:  6  Thompson  on 
Corporations,  §  8019;  Insurance  Company  v.  Carrugiy 
41  6a.  660.  A  corporation  of  one  state  cannot  do 
business  in  another  without  the  consent  of  the  latter, 
express  or  implied,  and  hence  a  state  may  impose,  as 
a  condition  upon  which  a  foreign  corporation  shall  do 
business  within  its  borders,  that  it  accept  as  sufficient 
the  service  of  process  upon  such  officers  or  agents  as 
may  be  prescribed.  This  condition  may  be  implied 
as  well  as  expressed.  When,  therefore,  a  state  pro- 
vides by  general  law  that  process  may  be  served  upon 
a  private  corporation  by  serving  the  same  upon  cer- 
tain officers  or  agents  thereof,  and  a  foreign  corpora- 
tion subsequently  comes  into  the  state  to  do  business, 
it  will  be  deemed  to  have  consented  to  subject  itself 
to  the  jurisdiction  of  the  local  courts  by  the  service  of 
process  upon  the  officers  or  agents  designated  in  the 
local  statute.  Now,  by  the  laws  and  policy  of  this 
state,  foreign  corporations  are  as  free  to  engage  in 
business  therein  as  corporations  of  its  own  creation; 
but  no  special  provision  having  been  made  for  the 
service  of  process  upon  them  (except  certain  corpora^ 
tions  not  necessary  to  be  named),  it  may  be  made  in 
like  manner  as  upon  domestic  corporations,  and  a  re- 
turn thereof,  good  in  an  action  against  the  latter, 
will,  under  similar  circumstances,  be  good  against  the 
former. 

3.  As  already  suggested,  the  contention  for  the 
defendant  is  that  the  return  is  insufficient,  because  it 
does  not  show  that  the  corporation  was  doing  busi- 
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no88  in  the  state  at  the  time  the  service  was  made,  or 
that  Walters  was  an  agent  authorized  to  represent  it 
here.  The  first  objection  is»  we  think,  sufficiently 
answered  by  the  opinion  of  Mr.  Justice  Fibld  in  the 
case  of  St  Clair  v.  Cox,  106  U.  S.  350  (1  Sup.  Ct.  354), 
in  which  it  was  said,  in  effect,  that,  in  order  to  sup- 
port the  jurisdiction  of  the  courts  of  a  state  to  render 
a  personal  judgment  against  a  foreign  corporation,  it 
must  appear  somewhere  in  the  record,  either  in  the 
apphcation  for  the  writ,  or  accompanying  the  service, 
or  in  the  pleadings  or  findings  of  the  court,  that  the 
corporation  was  engaged  in  business  in  the  state;  but, 
when  the  transaction  of  business  by  the  corporations 
so  appeared,  "a  certificate  of  service  by  the  proper 
officer  on  a  person  who  is  its  agent  there  would,  in 
our  opinion,  be  sufKcient  prima  facie  evidence  that 
the  agefit  represented  the  company  in  the  business. 
It  would  then  be  open,  when  the  record  is  offered  as 
evidence  in  another  state,  to  show  that  the  agent  stood 
in  no  representative  character  to  the  community,  that 
his  duties  were  limited  to  those  of  a  subordinate 
employee  or  to  a  particular  transaction,  or  that  his 
agency  had  ceased  when  the  matter  in  suit  arose." 
It  does  appear  from  the  complaint  in  this  case  that 
the  defendant  corporation  was  engaged  in  business  in 
the  state  at  the  time  the  action  was  commenced,  and 
this  was  sufficient  to  support  the  jurisdiction  of  the 
court,  within  the  rule  laid  down  by  Mr.  Justice  Field 
in  the  case  referred  to.  And  in  the  nature  of  things 
this  must  be  so.  The  sheriff,  as  a  ministerial  officer, 
is  neither  required  nor  authorized  to  determine  the 
question  of  jurisdiction  and  certify  to  his  conclusion 
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in  his  return.  He  is  charged  with  the  duty  of  serr- 
ing  the  process,  and  is  required  to  certify  to  the  fact 
of  such  service,  and  upon  whom  it  was  made,  and 
then  it  remains  for  the  court  to  determine,  from  the 
entire  record,  whether,  under  the  service  as  made  by 
him,  it  has  jurisdiction  of  the  person  of  the  defend- 
ant. So  that  we  think  the  objection  to  the  validity  of 
the  judgment  in  question  cannot  be  sustained  on  the 
ground  that  the  sheriff  did  not  certify  that  the  de- 
fendant  was  doing  business  in  the  state  at  the  time 
the  service  was  made. 

4.  Nor  do  we  think  the  return  fatally  defective 
because  it  does  not  show  that  at  the  time  of  service 
Walters  was  an  agent  authorized  to  represent  the  de- 
fendant in  this  state.  It  does  show  that  he  was  the 
president  of  the  defendant,  and  that  the  summons 
was  served  upon  him  in  Union  County;  and,  as  it 
elsewhere  appears  in  the  record  that  the  corporation 
was  doing  business  in  that  county,  this  is  a  sufficient 
compliance  with  the  provisions  of  section  55,  Hill's 
Ann.  Laws,  prescribing  the  mode  of  service  of  pro- 
cess upon  private  corporations,  and  is  prima  facie 
sufficient  to  give  the  court  jurisdiction.  The  statute 
referred  to  provides  that,  in  an  action  against  a  pri- 
vate corporation,  service  shall  be  made  upon  the 
president  or  other  head  of  the  corporation,  secretary, 
cashier,  or  managing  agent,  or,  in  case  none  of  such 
officers  shall  reside  or  have  an  office  in  the  county 
where  the  cause  of  action  arose,  then  upon  any  clerk 
or  agent  of  the  corporation  who  may  reside  or  be 
found  in  the  county.  The  object  of  service  of  process 
is  to  bring  notice  home  to  the  defendant,  and  hence 
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the  statute  contemplates  that,  in  an  action  against  a 
private  corporation,  service  may  be  made  upon  the 
president  or  other  head  of  the  corporation,  if  it  can 
be  done  within  the  county  where  the  action  is  pend- 
ing, and,  if  not,  upon  some  subordinate  agent.  Such 
would  be  the  rule  in  an  action  against  a  domestic  cor- 
poration, and,  as  we  have  seen,  the  same  rule  applies 
to  an  action  against  a  foreign  corporation,  when  en- 
gaged in  the  transaction  of  business  m  this  state.  If 
a  foreign  corporation  is  not  doing  business  here,  ser- 
vice upon  its  president  or  other  oflScer  will,  of  course, 
not  give  the  courts  of  the  state  jurisdiction  of  the  cor- 
poration, because  it  does  not  accompany  such  officers 
into  the  state;  but  where  the  corporation  itself  has 
come  into  the  state,  and  engaged  in  the  transaction  of 
its  ordinary  corporate  business,  service  upon  its  presi- 
dent in  the  county  where  the  cause  of  action  arose  is 
at  least  prima  facie  sufficient. 

5.  The  other  objection  to  the  judgment  is  that  the 
court  was  without  jurisdiction  because  the  defendant 
corporation  was  not  doing  business  in  this  state  at  the 
time  the  action  was  commenced,  nor  was  Walters, 
upon  whom  service  was  had,  its  agent  or  representa- 
tive here.  If  the  facts  are  as  stated  in  this  objection, 
the  judgment  is  unquestionably  void;  for,  as  we  have 
seen,  the  courts  of  this  state  cannot  acquire  jurisdic- 
tion over  foreign  corporations  unless  they  are  engaged 
in  business  here.  But  the  plaintiff  objects  to  the  con- 
sideration of  this  question  because  the  issue  presented 
was  one  of  fact,  to  be  determined  by  the  trial  court 
from  evidence  dehors  the  record,  and  that  such  evi- 
dence is  not  a  part  of  the  record  on  this  appeal,  and 
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cannot,  therefore,  be  considered  by  the  court.  Accom- 
panying  the  transcript  are  a  large  number  of  affidavits 
which  appear  to  have  been  filed  in  the  court  below, 
and  which,  it  is  claimed,  contain  the  evidence  upon 
which  the  issue  in  question  was  tried  and  determined; 
but  they  are  not  brought  up  by  bill  of  exceptions,  or 
in  any  way  identified  or  made  a  part  of  the  record  by 
the  trial  court,  and  the  contention  for  the  plaintiff  is 
that,  for  this  reason,  they  cannot  be  considered  on 
this  appeal.  The  statute  provides  that,  upon  an  ap- 
peal from  a  judgment,  '*  the  same  shall  be  reviewed 
only  as  to  questions  of  law  appearing  upon  the  tran- 
script," etc.  (Hill's  Ann.  Laws,  §  543),  and  that  the 
transcript  is  "  a  copy  certified  by  the  clerk  of  the  roll 
or  final  record,  or  the  pleadings,  orders,  papers,  and 
journal  entries  that  constitute  such  roll  or  record," 
etc.;  (Hiirs  Ann.  Laws,  §  541).  From  these  two  sec- 
tions of  the  statute  it  is  clear  that  no  questions  can  be 
considered  on  an  appeal  from  a  judgment  except  such 
as  appear  from  the  judgment  roll;  and,  unless  the 
affidavits  referred  to  are  a  part  of  such  roll,  there  is 
nothing  before  this  court  for  consideration  upon  this 
point.  Now,  the  statute  defines  a  judgment  roll,  and, 
so  far  as  applicable  to  the  case  in  hand,  it  consists  of 
the  summons  and  proof  of  service,  the  pleadings,  bill 
of  exceptions,  orders  relating  to  the  change  of  parties, 
together  with  a  copy  of  the  entry  of  judgment,  and  all 
other  journal  entries  and  orders  in  any  way  involving 
the  merits  and  necessarily  affecting  the  judgment: 
Hill's  Ann.  Laws,  §  272,  subd.  2.  It  is  clear,  therefore, 
that  affidavits  or  other  matters  dehors  the  judgment 
roll  as  thus  defined  are  no  part  of  the  record,  and  can 
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not  be  considered  on  appeal  from  the  judgment,  un* 
less  made  so  by  a  bill  of  exceptions;  and  so  this  court 
has  uniformly  held. 

6.  ''No  papers  should  be  included  in  the  tran- 
script in  any  case,"  says  Thatbr,  C.  J.,  ''except  such  as 
constitute  the  judgment  roll  or  final  record,  or  which 
have  been  made  of  record  by  being  incorporated  into  a 
bill  of  exceptions.  They  cannot  be  considered  for  any 
purpose,  and  serve  only  to  embarrass  the  court  and 
counsel.  We  held  in  Osbam  v.  Graves,  11  Or.  526  (6  Pac. 
227),  in  effect,  that  no  paper  not  a  part  of  the  tran- 
script, although  certified  as  such,  could  be  considered 
on  the  appeal.  Because  an  exception  need  not  be 
taken  or  allowed  to  any  decision  upon  a  matter  of  law, 
when  the  same  is  entered  in  the  journal,  or  made 
wholly  upon  the  matters  in  writing  and  on  file  in  the 
court,  does  not  preclude  the  necessity  of  making  a 
statement  of  the  exception.  In  such  case  an  exception 
to  the  decisioQ  is  deemed  to  have  been  taken.  The 
law  regards  it  as  having  been  objected  to,  which  con- 
stitutes an  exception.  But  that  is  a  mere  challenge 
to  the  correctness  of  the  decision.  Whether  it  is  er- 
roneous or  not  depends  upon  facts.  It  is  often  neces- 
sary to  show  the  circumstances  under  which  it  was 
made  in  order  to  prove  it  to  be  erroneous ":  Mitchell 
V.  Powers,  16  Or.  491  (19  Pac.  647).  And  to  the  same 
effect  are  Scott  v.  Cook,  1  Or.  25;  Oregonian  Railway 
Company  v.  Wright,  10  Or.  162;  StaU  v.  Drake,  11  Or. 
396  (4  Pac.  1204);  State  v.  Chee  Gong,  17  Or.  635  (21 
Pac.  882);  Van  Bibber  v.  Fields,  25  Or.  530  (36  Pac. 
526).     Indeed,  a  careful  examination  of  authorities 
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has  failed  to  disclose  any  case  in  which  the  court,  on 
appeal  from  a  judgment,  has,  under  a  statute  similar 
to  ours,  ever  reviewed  the  determination  of  the  trial 
court,  based  on  a  mere  question  of  evidence,  unless 
the  evidence  upon  which  it  acted  has  in  some  way 
been  made  a  part  of  the  record  by  such  court,  and  the 
decisions  are  numerous  where  they  have  refused  to  do 
so.  See  2  Enc.  PI.  &  Prac.  270,  and  note,  for  a  colla* 
tion  of  authorities;  Barber  v.  Briscoe^  8  Mont.  214  (19 
Pac.  589);  Fish  v.  Bensorty  71  Cal.  428  (12  Pac.  454); 
Nash  V.  Harris y  57  Cal.  242;  Atdtman  v.  Howe,  10  Neb. 
8  (4  N.  W.  357);  City  of  Plattsmouth  v.  Boeck,  32  Neb. 
297  (49  N.  W.  167);  Fitzgerald  v.  Beruidomy  35  Neb.  317 
(53  N.  W.  72);  Developmer^t  Company  v.  Nye,  6  Wash. 
301  (31  Pac.  752). 

7.  It  is  contended  by  the  defendant  that,  the  pro- 
ceedings in  this  case  having  taken  place  after  the  ren- 
dition of  judgment,  and  the  decision  having  been 
made  wholly  upon  matters  in  writing,  and  on  file  in 
the  court,  the  statute  in  reference  to  the  judgment 
roll  does  not  apply,  and  that  no  exception  or  bill  of 
exceptions  is  necessary  to  entitle  the  affidavits  to  be 
considered  on  appeal.  But  this  argument  assumes,  in 
the  first  place,  that  the  decision  was  in  fact  made 
wholly  upon  matters  in  writing  and  on  file  in  the 
court,  without  anything  in  the  record  upon  which  to 
base  the  assumption,  and,  second,  that  a  bill  of  except 
tions  is  only  necessary  when  the  rulings  of  the  court 
are  not  deemed  excepted  to  under  the  law.  Neither 
of  these  positions  is,  in  our  opinion,  sound.  There  is 
no  law  which  we  now  call  to  mind  requiring  a  motion 
to  vacate  a  judgment  based  upon  a  question  of  fact 
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dehors  the  record  to  be  determined  by  the  trial  court 
on  a£Sdayits  alone,  and  it  appears  from  the  authorities 
cited  that,  when  the  ruling  of  the  court  is  based  upon 
a  finding  of  fact  from  evidence,  it  makes  no  difference 
whether  the  exception  is  taken  in  person,  or  the  rul- 
ing is  deemed  excepted  to  under  the  statute.  The 
facts  upon  which  it  is  made  are  no  part  of  the  record 
unless  reduced  to  writing,  and  settled  and  signed  as  a 
bill  of  exceptions.  The  case  of  Ankeny  v.  Fairview 
Milling  Company,  10  Or.  890,  is  to  be  distinguished 
from  the  case  in  hand,  in  that  it  was  a  special  statu- 
tory proceeding  for  an  order  to  abate  a  nuisance,  and 
wholly  independent  of  the  original  action.  It  follows 
that  we  cannot  review  the  finding  of  the  circuit  court 
OM  the  question  of  fact  presented  by  the  motion  to  va- 
cate because  the  evidence  upon  which  it  was  based  is 
not  properly  here*     The  judgment  of  the  court  below 

must  be  affirmed,  and  it  is  so  ordered. 

Affibmbd. 

On  Motion  for  Behbarino. 

(60  Pac.  186.) 

Mr.  Justicb  Bban  delivered  the  opinion. 

8.  It  is  claimed  that  the  return  of  service  of  the 
summons  in  the  case  at  bar  is  fatally  defective,  be- 
cause it  does  not  show  that  Walters,  president  of  the 
defendant,  upon  whom  it  was  made,  either  resided  or 
had  an  office  in  Union  County  at  the  time.  Subdivi- 
sion 1,  §  55,  Hill's  Ann.  Laws,  provides  that  service 
of  a  summons  in  an  action  against  a  private  corpora- 
tion shall  be  made  by  delivering  a  copy  thereof,  etc., 
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"to  the  president  or  other  head  of  the  corporation, 
secretary,  cashier,  or  managing  agent,  or  in  case  none 
of  the  officers  of  the  corporation  above  named  shall 
reside  or  have  an  office  in  the  county  where  the  cause 
of  action  arose,  then  to  any  clerk  or  agent  of  such 
corporation  who  may  reside  or  be  found  in  the 
county,  or  if  no  such  officer  be  found,  then  by  leav- 
ing a  copy  thereof  at  the  residence  or  usual  place  of 
abode  of  such  clerk  or  agent."  The  contention  of  the 
defendant  is  that  under  this  section  the  service  of 
summons  upon  the  president  of  a  corporation  in  the 
county  where  the  cause  of  action  arose  and  is  pend- 
ing is  good  only  when  none  of  the  officers  first  enum- 
erated in  the  statute  reside  or  have  an  office  in  the 
county,  and  that  service  must  be  made  upon  some 
subordinate  agent  or  clerk  either  residing  or  found 
therein.  But  as  we  understand  the  statute,  its  object 
is  to  provide  for  service  upon  such  officers  or  agents 
of  the  corporation  as  will  be  most  likely  to  bring 
notice  home  to  the  corporation;  and  therefore  it  con- 
templates that  in  all  cases  the  service  of  summons  in 
an  action  against  a  corporation  must  be  made  upon 
the  principal  officers  enumerated  in  the  statute,  if 
they  reside  or  have  an  office  in  the  county  where  the 
action  is  pending,  but,  if  not,  it  may,  if  the  action  is 
brought  in  the  county  where  the  cause  of  action 
arose,  be  made  upon  any  clerk  or  agent  of  the  cor- 
poration who  may  reside  or  be  found  in  such  county, 
without  regard  to  his  rank.  The  statute  expressly 
provides  that,  if  none  of  the  principal  officers  reside 
or  have  an  office  in  the  county  where  the  cause  of 
action  arose  service  may  be  made  upon  any  clerk  or 
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agent  who  may  reside  or  be  found  in  the  county;  and 
it  would,  we  think,  be  a  very  technical  construction 
to  hold  that  the  president  of  a  corporation  is  not  an 
agent,  within  the  meaning  of  this  section.  That  this 
is  the  proper  construction  of  the  statute  seems  manifest 
from  its  history  and  the  object  sought  to  be  accom* 
plished  by  it.  Prior  to  1876  service  of  summons  in 
an  action  against  a  private  corporation  could  only 
be  made  upon  the  president  or  other  head  of  the  cor* 
poration,  secretary,  cashier,  or  managing  agent;  but 
in  that  year  the  statute  was  amended  by  adding  to 
the  law  as  it  then  stood  the  language  contained  in 
subdivision  1  of  §  55,  after  the  words  "managing 
agent,"  for  the  purpose,  as  stated  by  Thaykr,  J.,  in 
Ilolgate  v.  Oregon  Pacific  Railroad  Company^  16  Or. 
125  ( 17  Pac.  859 ),  of  making  it  convenient  and  proper 
to  bring  an  action  against  a  corporation  in  the  county 
where  the  cause  of  action  arose,  without  regard  to  the 
location  of  its  principal  office;  and  to  this  end  the 
statute  authorizes  service  of  summons  in  such  an  ac* 
tion  to  be  made  upon  any  clerk  or  agent  of  the  cor- 
poration residing  or  found  in  the  county,  in  case 
none  of  the  principal  officers  have  an  office  or  reside 
therein.  This  being  so,  the  return  in  the  case  at  bar 
is  not,  in  our  opinion,  open  to  the  objection  made. 
The  petition  for  rehearing  discusses  at  much  length 
other  points  in  the  case,  but  they  are  covered  by  the 
principal  opinion.     The  petition  is  therefore  denied. 

Rbhbabing  Danied. 
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[Decided  Aagatt  t,  1981,] 

IRWIN  V.  KINCAID. 

(49FMl766^) 

MAVDAicuB^SBatSTABT  OF  Btatb— ExAMtHATzov  OF  OLAms.— Under 
Hill's  Ann.  Iaws.  ^  2848,  providing  that  the  seoretary  of  state  shall 
cause  to  be  printed  blank  assessment  rolls  and  other  forms;  and  ) 
2208,  subdivision  7,  requiring  him  to  examine  the  daim  therefor, 
and  to  draw  his  warrant  for  it,  if  correct^— mandamus  will  issue  to 
compel  him  to  act,  but  not  to  direct  how  or  to  what  efiect  he  shall  act; 
since,  in  passing  on  the  quality  of  the  work  and  materials,  reason* 
ableness  of  the  charge,  etc.,  he  must  exercise  his  discretion  and  judg- 
ment: Oroatman  v.  Kincaid,  81  Or.  445,  applied. 

From  Marion:  Hbnbt  H.  Hewitt,  Judge* 

Mandamus  by  the  Irwin-Hodson  Company  to  com- 
pel Harrison  R.  Kincaid,  secretary  of  state,  to  audit  a 
claim,  and  draw  his  warrant  for  it.  From  a  judgment 
in  favor  of  defendant,  plaintiff  appeals. 

Rbvsrsbo. 

For  appellant  there  was  an  oral  argument  by  Jfr . 
Ralph  E.  Moody. 

For  respondent  there  was  an  oral  argument  by  Mr. 

N.  J5.  Knight. 

Mr.  Justice  Wolvbrton  delivered  the  opinion. 

This  case  involves  the  question  whether  the  secre- 
tary of  state  ought  to  be  required  to  audit  and  allow 
and  draw  his  warrant  upon  the  treasurer  for  $221.50, 
the  amount  of  a  certain  claim  in  favor  of  plaintiff 
which  is  for  ruling  and  binding  thirty-three  volumes 
of  assessment  and  tax  rolls  and  ruling  recapitulation 
sheets,  at  the  instance  and  request  of  the  secretary. 
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He  is  authorized  to  incur  the  expense  by  section  2848, 
Hill's  Ann.  Laws,  which  is  as  follows:  "The  secretary 
of  state  shall  from  time  to  time,  as  he  may  deem 
proper,  cause  to  be  printed  blank  assessment  rolls  and 
other  forms  for  proceedings  required  by  this  chapter, 
and  shall  transmit  the  same,  together  with  such  in- 
structions as  he  shall  think  useful,  to  the  several 
county  clerks  in  this  state,  who  shall  distribute  the 
same  to  the  assessors  of  their  several  counties."  The 
duty  to  examine  and  determine  the  claim  and  to  draw 
his  warrant  therefor  is  imposed  by  section  2208,  sub- 
division 7,  discussed  and  construed  in  Shattuck  v. 
Kineaid,  31  Or.  379  (49  Pac.  758),  but  the  act  re- 
quired  is  one  involving  the  exercise  of  discretion  and 
judgment.  He  must  satisfy  himself  touching  the 
quality  of  the  work  and  materials  furnished,  and  de- 
termine upon  the  reasonableness  of  the  charge,  or 
whether  in  accord  with  the  contract,  if  any.  The 
writ  of  mandamus  can  therefore  only  require  that  he 
act  in  the  premises,  not  direct  how  or  to  what  effect  he 
shall  act,  and  is  governed  in  all  material  concerns  by 
the  rules  of  law  ascertained  and  applied  in  the  case  of 
Croasman  v.  Kincaid,  31  Or.  445  (49  Pac.  764),  just  de- 
cided, and  the  order  will  be  the  same  here  as  in  that 

case. 

Rbvbbsbd. 
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[iknpMd  Octobor  20;  deoMad  Nomnber  8,  IMT.] 

McLENNAN  v.  McLENNAN. 

(fiO  Pac  808 ;  88 1..  R.  A.  868.) 

DiYOBCB — OoNFLiOT  OP  Law. — A  marriage  contracted  in  another  state  by 
a  resident  of  Oregon  who  baa  been  divorced  in  this  state  by  a  decree 
from  whicb  there  is  yet  time  1»>  take  an  appeal  is  absolutely  void 
under  HlN's  Ann.  Laws,  2  603,  providing  that  a  div<mse  decree  shall 
terminate  the  marriage,  "except  that  neither  party  shall  be  capable 
of  contracting  marriage  with  a  third  person"  until  the  expiration  of 
the  period  allowed  for  an  appeal.  * 

From  Multnomah :  Loyal  B.  Stearns,  Judge. 

Appeal  by  plaintiff  from  a  decree  of  the  Circuit 
Court  of  Multnomah  County  in  favor  of  defendant  in 
a  suit  brought  to  obtain  a  decree  to  declare  void  a 
marriage  which  had  been  contracted  in  alleged  con*, 
travention  to  the  provisions  of  the  statute. 

Rbvbrsbd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
men  by  Mr.  Stephen  R.  Harrington  to  this  effect : 

A  decree  of  divorce  does  not  absolutely  terminate 
the  marriage  relation,  nor  entirely  free  the  parties 
from  its  obligation  and  liabilities  until  the  expiration 
of  the  time  allowed  in  which  to  take  an  appeal.  A 
marriage  before  the  expiration  of  six  months  from 
the  rendition  of  the  decree  is  absolutely  void :  Conn 

^  Note.— For  a  collection  of  aathorittes  showing  how  the  right  to  remarry  It 
affected  by  a  right  to  appeal  trom  the  divorce  decree,  see  note  to  Be  Smithy  17  L.  B. 
A.  573.  Generally,  statutes  forbidding  the  remarriage  of  parties  guilty  of  adultery 
bave  no  extraterritorial  effect:  See  notes  to  PhUHpt  v.  Madrid,  12  L.  R.  A.  862 ;  S^ 
cetsion  0/  Hernandez,  24  L.  R.>A.  881 ;  OviU  v.  Smith,  S6  L.  R.  A.  228;  Orai^ordf. 
Stale,  86  L.  R.  A.  224.  There  is  an  extended  discussion  of  this  question  in  J^mugar 
y.  State,  10  Am.  St.  Rep.  648  (2  L.  R.  A.  708).— Repobter. 
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V.  Conn,  2  Kan.  App.  419 ;   Wilhite  v.  Wilhite,  41  Kan. 
154;  Re  Smith,  4  Wash.  702  (17  L.  R.  A.  573);    1 
Bishop  on  Marriage,  Divorce,  and  Separation,  §  436 
2  Bishop  on  Marriage,  Divorce,  and  Separation,  g  1616 
Nelson  on  Divorce  and  Separation,  §§  135,  568,  582a 
Thompson  v.  Thompson,  114  Mass.  566;  Cook  v.  Cook, 
144  Mass.  163 ;  Pratt  v.  Pratt,  157  Mass.  503  ( 21  L.  R. 
A.  97). 

A  decree  of  divorce  fixes  the  status  of  the  par- 
ties—  their  "legal  position  in  regard  to  the  rest  of 
the  community"  —  and  that  status  cannot  be  confined 
to  the  state  in  which  the  decree  is  rendered,  but  goes 
with  the  parties  to  any  state  or  country  to  which  they 
may  temporarily  or  permanently  remove:  Nelson  on 
Divorce  and  Separation,  §§  27  et  seq. 

For  the  State  of  Oregon  there  was  an  oral  argu- 
ment by  Mr.  Thad.  S.  Potter,  with  a  brief  over  the 
names  of  Cicero  M,  Idleman,  attorney-general,  and 
Charles  F.  Lord,  district  attorney,  to  this  effect : 

The  decree  of  divorce  terminates  the  marriage 
relation :  Hill's  Ann.  Laws,  §  503. 

The  disqualification  for  marriage  imposed  by  §  503, 
Hill's  Code,  upon  the  parties  to  a  suit  for  divorce,  has 
no  extraterritorial  effect:  Van  Voorhis  v.  Brintnall,  86 
N.  Y.  18  (40  Am.  Rep.  505);  Thorp  v.  Thorp,  90  N. 
Y.  605  (43  Am.  Rep.  189);  Commonwealth  y.  Lane, 
113  Mass.  458  (18  Am.  Rep.  509);  West  Cambridge  v. 
Lexington,  1  Pick.  506  (11  Am.  Dec.  231);  Putn^am  v. 
Putnam,  8  Pick.  433 ;  Medway  v.  Needham,  16  Mass. 
157(8  Am.  Dec.  131). 
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Mk.  Justice  Bean  delivered  the  opinion. 

On  September  3,  1889,  the  plaintiff  was  divorced 
by  the  Circuit  Court  of  Multnomah  County  from  her 
tlien  husband,  and,  in  twenty-two  days  thereafter, 
while  still  a  resident  of  and  domiciled  in  this  state, 
was  married  in  Vancouver,  Washington,  to  the  present 
defendant,  who  was  at  the  time  also  a  resident  and 
domiciled  in  Oregon.  The  plaintiff  being  advised 
that  the  latter  marriage  was  premature  and  unlawful 
brought  this  suit  to  declare  it  void,  which  was  decided 
adversely  to  her,  and  she  brings  the  cause  here  by  ap- 
peal. The  sole  question  presented  on  the  appeal  is  as 
to  the  validity  of  the  Vancouver  marriage,  and  its  de- 
termination depends  upon  the  construction  of  section 
503  of  our  statute  and  its  effect  upon  marriages  solem* 
nized  in  a  neighboring  state.  By  this  section  it  is 
provided  that  "  a  decree  declaring  a  marriage  void  or 
dissolved  at  the  suit  or  claim  of  either  party  shall 
have  the  effect  to  terminate  such  marriage  as  to  both 
parties,  except  that  neither  party  shall  be  capable  of 
contracting  marriage  with  a  third  person,  and  if  he  or 
she  does  so  contract,  shall  be  liable  therefor  as  if  such 
decree  had  not  been  given,  until  the  suit  has  been 
heard  and  determined  on  appeal,  and  if  no.  appeal  be 
taken,  the  expiration  of  the  period  allowed  by  this 
code  to  take  such  appeal. ''  It  is  clear  that  a  marriage 
in  this  state  in  violation  of  this  section  would  be  null 
and  void,  because  by  its  provisions  the  parties  are  in- 
capable of  entering  into  such  a  relation  within  the 
time  specified  for  the  reason  that  the  decree  does  not 
to  that  extent  terminate  the  former  marriage.    The 
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statute,  in  e£Fect,  declares  that  such  marriage  shall,  for 
that  purpose,  continue  during  the  time  in  which  an 
appeal  may  be  taken  from  the  decree,  or,  in  case  of  an 
appeal,  during  the  pendency  thereof.  Until  the  expi« 
ration  of  such  time,  the  status  of  the  parties,  so  far  as 
the  right  to  remarry  is  concerned,  remains  the  same 
as  if  no  decree  had  been  rendered.  For  all  other  pur- 
poses the  decree  is  full  and  complete,  but,  on  grounds 
of  public  policy,  the  legislature  has  provided  that 
pending  an  appeal  from  such  decree, — if  one  be  taken, 
and  if  not  during  the  time  in  which  it  may  be  taken, 
— ^the  parties  shall  be  incapable  of  contracting  mar* 
riage  with  a  third  person,  and  under  this  provision  of 
the  law  neither  of  them  has  any  more  right  to  do  so 
than  if  the  decree  had  not  been  given.  During  that 
time  the  decree  is  suspended  or  inoperative  to  that 
extent,  and  both  parties,  without  regard  to  their  guilt, 
are  utterly  powerless  to  make  a  valid  contract  of  mar- 
riage with  a  third  person. 

It  will  be  observed  that  the  statute  declares  that 
neither  party  to  the  decree  shall  be  capable  of  con- 
tracting marriage  with  a  third  person  during  the  time 
such  decree  is  subject  to  review  by  an  appellate  tri- 
bunal, and  not  merely  that  it  shall  not  be  unlawful  for 
them  to  do  so.  It  goes  directly  to  their  ability  or  ca- 
pacity to  contract,  and  there  is  a  distinction  made  in 
^hfi^j^iokp  bfttwftftn  the  marriage  of  divorced  parties 
•declared.  hy.iaw  incapable  of  remarrying  and  a  mar- 
riage in  .violation  of  some  statutory  prohibition  penal 
in  its  nature.  In  the  one  case  the  marriage  is  abso- 
Itilely  void,  and  in  the  other  it  is  often  held  to  be 
valid,  although  the  party  may  be  punished  criminally 
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for  violating  the  prohibitory  statute.  This  distinction 
is  very  clearly  pointed  out  by  Judge  Clark  in  Conn  v. 
Conn,  2  Kan.  App.  419  (42  Pac.  1006).  The  obvious 
purpose  and  object  of  the  statute  is  to  enable  either 
party  aggrieved  by  a  decree  of  divorce  to  have  the 
same  reviewed  in  an  appellate  court,  and  to  that  end 
it  is  provided  that,  pending  such  right,  neither  party 
shall  be  capable  of  doing  an  act  which  would  render 
a  reversal  nugatory.  A  construction  of  the  statute 
which  would  permit  a  marriage  within  the  time  lim- 
ited would  be  not  only  contrary  to  its  plain  wording 
and  evident  intent,  but  would  produce,  in  case  of  a 
reversal  of  the  decree,  the  anomalous  result  of  one 
person  having  two  legal  husbands  or  wives,  as  the  case 
may  boi  at  the  same  time,  and  polygamy  be  thus  sanc- 
tioned by  law.  It  was  to  prevent  the  confusion  and 
uncertainty  resulting  from  such  a  condition  of  affairs 
that  the  statute  was  enacted,  and  it  must  be  given  force 
and  effect.  The  supreme  court  of  the  State  of  Kansas 
had  occasion  in  Wilhite  v.  Wilhite,  41  Kan.  154  (21 
Pac.  173),  to  construe  this  statute,  and  it  was  there 
held  that  a  marriage  contracted  in  this  state  within 
six  months  after  one  of  the  parties  had  been  divorced 
from  her  former  husband  by  a  decree  of  one  of  the 
courts  of  this  state  (Oregon),  was  absolutely  null  and 
void.  The  opinion  of  Mr.  Justice  Johnston  in  that 
case  contains  a  very  lucid  and  satisfactory  discussion 
of  this  question.  The  same  construction  has  been 
given  to  a  similar  statute  in  the  State  of  Washington 
by  the  supreme  court  of  that  state:  In  re  Smith's  Es^ 
tate,  4  Wash.  702  (17  L.  R.  A.  573,  30  Pac,  1059). 
Indeed,  it  is  not  seriously  contended  that  a  mar» 
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riage  contracted  in  this  state  within  the  prohibited 
time  would  be  valid,  but  the  contention  is  that  as  the 
marriage  in  question  was  solemnized  in  the  State  of 
Washington  the  plaintiff  was  freed  from  the  restraint 
imposed  upon  her  by  the  decree  of  divorce.  The  gen- 
eral rule  is  unquestioned  that  a  marriage  between 
persons  sui  juris,  valid  where  solemnized,  is  valid 
everywhere,  but  this  plaintiff  having  been  previously 
married,  and  her  former  husband  being  alive,  could 
not  contract  a  second  valid  marriage  anywhere  unless 
the  incapacity  arising  from  her  previous  marriage 
had  been  at  the  time  effectively  and  completely  re- 
moved by  a  decree  of  divorce,  and  this  was  not  the 
case  at  the  time  of  the  solemnization  of  the  marriage 
between  plaintiff  and  defendant,  because  the  statute 
under  which  the  decree  was  obtained  provided  that 
the  divorce  did  not  completely  sever  the  tie  of  mar- 
riage so  as  to  enable  either  to  become  a  party  to  a 
new  one  until  the  lapse  of  a  specified  time  after  the 
decree,  and  her  marriage  was  contracted  in  violation 
of  this  statute.  This  provision  of  the  law  is  an  inte- 
gral part  of  the  decree  by  which  alone  both  the  parties 
to  a  divorce  proceeding  can  be  relieved  from  the  inca- 
pacity to  marry,  and  the  marriage  by  a  person  di- 
vorced in  this  state  and  domiciled  here,  in  violation 
of  its  provisions,  is  a  mere  nullity  when  called  in 
question  in  the  courts  of  this  state,  although  such 
marriage  may  have  been  contracted  in  another  state: 
1  Nelson  on  Divorce,  §  135;  1  Bishop  on  Marriage 
and  Divorce,  §  436;  WarUr  v.  Warter,  15  L.  R.  (Prob. 
Div.),  152;  Chichester  v.  Mure,  3  Swab.  &  T.  223.  The 
rule  announced  in  the  case  of  Commonwealth  v.  Laney 
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113  Mass.  458  (18  Am.  Bep.  509),  and  Van  Voarhis  y. 
Brintnall,  86  N.  Y.  18  (40  Am.  Rep.  505),  and  other 
cases  cited  of  similar  import,  is  relied  upon  by  the  de- 
fense. The  doctrine  of  these  cases  is  that  a  statute 
prohibiting  a  marriage  of  the  guilty  party  in  a  divorce 
proceeding,  during  the  lifetime  of  the  other,  or  except 
under  certain  conditions,  does  not  render  void  the  mar- 
riage of  such  person  out  of  the  jurisdiction  of  the  state 
in  which  the  decree  was  obtained.  Upon  this  ques- 
tion  there  is  some  conflict  in  the  authorities  \Pennegar 
V.  StaU,  87  Tenn.  244  (2  L.  R.  A.  703,  10  Am.  St  Rep. 
648,  10  S.  W.  305);  5  Am.  &  Eng.  Enc.  Law  (1st  ed.), 
841],  but  the  obvious  distinction  between  the  question 
presented  in  the  cases  referred  to  and  in  the  case  at 
bar  is  that  there  the  incapacity  to  remarry  attached 
only  to  the  guilty  party.  The  decree  of  divorce  abso- 
lutely terminated  the  marriage  relation  between  the 
parties  as  effectually  as  if  it  had  been  dissolved  by 
death.  The  innocent  party  was  perfectly  free  to  re- 
marry at  any  time,  and  the  restraint  upon  the  other 
was  imposed  as  a  punishment,  and  was,  therefore, 
penal  in  its  nature,  and  as  such  held  inoperative  out 
of  the  jurisdiction  where  it  was  inflicted.  The  provi- 
sion of  our  statute  is  not  imposed  as  a  punishment, 
nor  is  it  penal  in  its  character,  but  it  applies  to  the 
innocent  as  well  as  the  guilty;  it  goes  to  the  capacity 
of  either  party  to  remarry  within  the  prescribed  time, 
and  therefore  the  cases  cited  and  the  doctrine  con- 
tended for  have  no  application  to  the  question  in 
hand.  We  are  clear,  therefore,  that  plaintiff's  mar- 
riage, having  been  contracted  before  the  expiration  of 
the  time  allowed  by  law  in  which  to  appeal  from  a 
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decree  of  divorce,  is  absolutely  void,  and  the  decree  of 
the  court  below  must  be  reversed,  and  it  is  so  ordered. 

Rbybksbd. 


[Dedded  at  PxNDLSTOif  Jnly  n,  1807.] 

8ABIN  V.  ANDERSON. 


Fraud.— A  baiiVer  who,  with  knowledge  of  a  debtor's  insolvency,  aooepto 
firom  him  sundry  notes,  nominally  for  collection,  but  issues  a  negotia- 
ble certificate  of  deposit  for  their  face,  with  a  secret  agreement  that 
the  certificate  shall  not  be  transferred,  and  then  clandestinely  buys  it 
in  at  a  discount,  is  a  trustee  of  the  funds  collected  and  is  personally 
liable  therefor  to  the  Judgment  creditors  of  such  debtor. 

Appkal — Dbmubbeb  Oyebbulbd  bt  Cobsent. —  A  demurrer  interposed  in 
the  court  below  and  subsequently  overruled  by  consent  cannot  be 
again  uiiged  on  appeal,  if  the  complaint  is  sufiicient  to  support  a.  ver- 
dict. 

Equity  JuBisnicnoB — Statutobt  CoBSTBucrioif. —  The  right  to  prosecute 
in  a  court  of  equity  a  creditors'  bill  to  uncover  assets  fraudvilently  con- 
veyed, and  to  compel  an  accounting,  was  not  superseded  by  tiie  gar- 
nishment and  attachment  laws,  since  a  legislative  intention  that  it 
should  be  so  superseded  does  not  appear,  and  in  the  absence  of  such 
intent  the  jurisdiction  of  equity  is  not  abrogated  by  the  creation  of  a 
new  legal  remedy:  Sprinkle  v.  Wallace^  2&  Or.  201,  applied. 

Adbquatb  Remedy  at  Law. — Garnishment  and  attachment  statutes  do 
not  afibrd  an  adequate  remedy  at  law  to  uncover  assets  fraudulently 
concealed,  and  to  compel  an  accounting,  for  by  their  means  the  cred- 
itor cannot,  as  he  can  by  a  creditor's  bill  in  equity,  both  unmask  the 
fraud  and  prevent  the  disposal  of  the  property  during  litigation. 

AocouBTiiro  by  Fbaudulebt  Gbanteb — Crbdits. — A  banker  who  know- 
ingly received  notes  on  deposit  from  a  failing  debtor,  in  pursuance  of 
a  scheme  to  defraud  the  creditors  of  the  latter,  and  issued  therefor 
a  negotiable  certificate  of  deposit,  under  an  agreement  that  it  was  to 
be  paid  from  the  proceeds  of  such  notes,  will  not,  in  a  suit  by  cred- 
itors for  an  accounting,  be  credited  with  an  amount  secretly  paid  to 
get  back  snch  certificate,  because  he  feared  the  debtor  would  trans- 
fer it. 

From  Umatilla:  Stephen  A.  Lowell,  Judge. 


31    4»7i 
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Suit  by  Robert  L.  Sabin  against  Wm.  Anderson 
and  others  to  uncover  assets  alleged  to  have  been 
fraudulently  conveyed,  and  for  an  accounting.  From 
a  decree  for  the  plaintiff,  defendants  appeal. 

Affirmed. 

For  appellants  there  was  an  oral  argument  by  Mr. 
Robert  J.  Slater.     • 

For  respondent  there  was  a  brief  over  the  names 
of  Wm.  F.  Butchery  and  Cox,  Cotton,  Teal  &  Minor ^  with 
An  oral  argument  by  Mr.  Butcher. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

In  February,  1889,  the  defendants,  William  An- 
derson and  D.  B.  Watson,  were  partners,  and  engaged 
in  the  mercantile  business  at  Adams  in  Umatilla 
County,  Oregon.  About  that  time  Watson  sold  his 
interest  in  the  business,  including  the  accounts,  to 
Anderson,  who  assumed  the  payment  of  the  firm's 
indebtedness,  and  continued  the  business  until  the 
early  part  of  June,  and  in  the  meantime  contracted 
other  indebtedness.  On  July  5  the  plaintiff,  to 
whom  had  been  assigned  the  claims  of  creditors  of 
Anderson  &  Watsoil  and  of  Anderson  individually, 
began  actions  against  them,  in  which  writs  of  attach- 
ment were  issued,  and  notices  of  garnishment  served 
upon  L.  D.  Lively  and  J.  H.  Bently,  two  of  the  de- 
fendants herein,  who  were  doing  a  banking  business 
as  partners  under  the  firm  name  of  the  Umatilla 
County  Bank.  Proceedings  under  the  garnishment 
were  three  times  set  in  operation  to  require  them  to 
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answer  touching  any  property  of  Anderson  and  An- 
derson &  Watson  in  their  hands  subject  to  garnish- 
ment, but  were  as  many  times  dismissed  upon  their 
motion,  and  in  neither  instance  did  they  come  to 
trial  upon  the  merits.  The  final  dismissal  was  af- 
fected June  10,  1893,  and  four  days  thereafter  judg- 
ments were  given  and  entered  against  defendants  in 
said  actions,  upon  which  executions  were  duly  issued, 
and  returned  nulla  bona,  and  it  is  alleged  that  all 
defendants  are  insolvent  except  Lively,  who  has  prop- 
erty consisting  of  real  estate  and  bank  stock  acquired 
largely  with  the  proceeds  of  certain  promissory  notes 
transferred  by  Anderson  to  the  Umatilla  County  Bank 
in  fraud  of  plaintiff's  assignors.  This  suit  was  insti- 
tuted January  15,  1894,  and  the  court  below  found 
that  Lively  &  Bently  had  collected  the  notes,  and 
were  trustees  of  the  funds  derived  therefrom,  and  en- 
tered a  personal  decree  against  them  for  the  amount 
thereof,  with  accrued  interest  from  the  date  of  the  col- 
lection.   From  this  decree  the  defendants  appeal. 

The  proof  clearly  discloses  and  establishes  the  fol- 
lowing facts:  Prior  to  June  18  and  24, 1889,  Anderson 
was  the  owner  of  a  large  number  of  accounts,  includ- 
ing those  purchased  from  the  firm  of  Anderson  <fe 
Watson,  for  many  of  which  he  procured  from  the 
debtors  their  negotiable  promissory  notes.  On  June 
18  Anderson  went  with  a  number  of  these  notes,  ag- 
gregating $5,289.02,  to  the  Umatilla  County  Bank,  and 
it  was  then  and  there  agreed  between  him  and  the 
proprietors  of  the  bank  that  the  bank  should  collect 
the  notes,  and  account  to  Anderson  for  the  proceeds 
thereof  on  November  20,  1889,  or  for  the  notes,  if  any 
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remained  uncollected,  for  which  services  it  was  to  re* 
ceive  a  commission  of  5  per  cent,  upon  the  amount 
collected.  The  bank,  however,  by  its  cashier,  J.  H. 
Bently,  gave  Anderson  the  ordinary  cash  certificate  of 
deposit  for  a  sum  equivalent  to  said  amount,  negotia- 
ble in  form,  and  made  payable  to  the  order  of  himself 
on  the  date  last  named.  It  was  further  agreed  that 
this  certificate  should  not  be  negotiated  by  Anderson, 
or,  if  he  should  negotiate  it,  that  he  should  explain  to 
the  purchaser  the  real  transaction  and  agreement  be* 
tween  him  and  the  bank  touching  the  deposit  and  col- 
lection of  the  notes,  and  the  manner  in  which  the 
certi^cate  should  be  redeemed  by  the  bank.  On  the 
twenty-fourth  day  of  June,  Anderson  deposited  with 
the  bank  another  lot  of  notes  aggregating  $1,190.20, 
upon  like  conditions,  and  for  which  a  like  certificate 
was  issued.  Subsequently,  but  prior  to  the  maturity 
of  the  certificates,  the  bank,  becoming  alarmed  lest 
Anderson  should  transfer  them  to  a  bona  fide  holder, 
sent  an  agent  to  purchase  them  apparently  for  one  E. 
De  Peat,  but  in  reality  for  itself,  for  which  purj>ose 
the  funds  of  the  bank  were  used.  The  first  certificate 
was  secured  November  16,  for  which  the  bank  paid 
Anderson  $2,150,  and  the  second  December  5,  for 
$650.  The  testimony  shows  beyond  peradventure  that 
Anderson,  at  the  time  of  the  deposit  of  these  notes 
with  the  bank,  placed  them  there  under  the  condi- 
tions above  delineated  for  the  purpose  of  concealing 
them  and  putting  them  beyond  the  reach  of  his  cred- 
itors. It  was  stoutly  contended,  however,  that  the 
bank,  or  its  proprietors,  Lively  &  Bently,  did  not  share 
with  Anderson  in  such  purpose,  and  that  the  transac- 
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tion  upon  their  part  was  bona  fide,  and  without  knowl- 
edge of  the  insolvency  of  Anderson  &  Watson,  or  of 
the  purpose  or  intent  of  the  said  Anderson  in  seeking 
and  entering  into  such  an  arrangement  or  agreement 
with  the  bank.  But  we  think  Lively  &  Bently  were  par- 
ticeps  criminis  with  Anderson  in  the  scheme  to  defraud 
his  creditors.  They  allege  in  their  answer  that  An- 
derson sold  the  notes  to  the  bank,  and  that  the  bank 
gave  the  cash  certificates  of  deposit  as  a  considera- 
tion for  their  purchase.  Mr.  Lively,  however,  virtu- 
ally admits  by  his  testimony  that  the  certificates  did 
not  express  the  real  nature  of  the  transaction.  Soon 
after  their  issuance  he  endeavored  to  have  them  re- 
placed by  another,  which  he  testified  contained  these 
words:  "  All  unpaid  notes  indorsed  by  Anderson  to  be 
turned  in  as  cash  on  this  certificate  when  presented 
for  payment,"  and  assigned  as  a  reason  for  his  solici- 
tude in  securing  the  exchange  that  he,  since  the  trans- 
action, learned  that  Anderson  had  become  insolvent, 
and  hence  that  his  indorsements  upon  the  notes  sold 
to  the  bank  were  of  no  value;  and  further  explained 
that,  ''  as  all  the  unpaid  notes  should  be  turned  in  as 
cash,  and  they — the  certificates  of  deposit — being 
transferable,  and  he  not  being  responsible,  we  thought 
it  better."  He  claims  that  the  bank  relied  upon  An- 
derson's indorsement  to  make  it  whole  for  any  notes 
that  should  prove  to  be  uncollectible,  but  the  fact  is 
that  none  of  the  notes,  although  many  of  them  fell 
due  prior  to  the  maturity  of  the  certificates,  were  ever 
protested  for  nonpayment,  so  as  to  hold  Anderson, 
and  no  attempt  of  the  kind  was  ever  made,  so  far  as 
the  testimony  discloses.     These  transactions  are  not 
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altogether  in  harmony  with  the  idea  of  a  direct  pur- 
chase of  the  notes  by  the  bank.  But  beyond  this  the 
plaintiff  produced  and  put  in  evidence  a  copy  of  the 
certiticate  with  which  Mr.  Lively  endeavored  to  re- 
place those  first  issued.  Omitting  date  and  signature, 
it  is  as  follows,  to  wit:  **  William  Anderson  has  do- 
posited  in  this  bank  sixty-four  hundred  and  seventy- 
nine  &  M  dollars  in  notes  for  collection,  payable  to 
tlie  order  of  himself  on  return  of  this  certificate,  prop- 
erly endorsed,  Nov.  20th,  '89;  all  unpaid  notes  to  be 
turned  in  as  cash  on  this  certificate  when  it  is  pre- 
sented for  collection.  Not  subject  to  check."  And 
this  is  in  accord  with  the  real  transact^ion  as  it  was 
ev'dently  understood  between  the  parties,  and  as 
Bently  admitted  it  to  be  prior  to  the  severance  of  his 
relations  with  the  firm  of  Lively  &  Bently.  So  we 
take  it  that  the  transfer  of  these  notes  to  the  bank  was 
made  by  Anderson  for  the  purpose  of  concealing  and 
placing  them  beyond  the  reach  of  his  creditors,  and 
thereby  to  defraud  them,  and  that  Messrs.  Lively  & 
Bently  were  cognizant  of  his  purpose,  and  participated 
in  the  scheme  with  intent  to  aid  and  assist  him  in  its 
full  accomplishment. 

Two  defenses  are  interposed.  The  first  is  that 
Lively  &  Bently  were  bona  fide  purchasers  of  the  notes 
for  value,  without  notice  of  Anderson's  intended  fraud, 
and  this  we  have  disposed  of  upon  the  evidence;  and 
the  second  is  that  plaintiff  has  an  adequate  remedy  at 
aw  by  way  of  attachment,  and  hence  that  he  cannot 
maintain  the  suit. 

It  was,  however,  also  contended  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of 
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suit.  The  record  shows  that  a  demurrer  for  that  cause 
was  interposed,  but  was  overruled  by  consent  of  par- 
ties. The  defendants  thereupon  answered,  and  no 
further  objection  was  made  to  the  sufficiency  of  the 
complaint  until  the  trial  in  this  court.  Under  these 
circumstances,  if  the  complaint  will  support  a  verdict, 
it  should  stand;  and  we  have  no  doubt  of  its  suffi- 
ciency for  that  purpose. 

It  is  urged  that  a  creditors'  bill  will  not  lie  to  reach 
to  the  negotiable  promissory  notes  of  a  debtor  in  the 
hands  of  a  third  per<9on  for  the  purpose  of  subjecting 
them  to  the  payment  of  their  claims  and  demands, 
but  that  question  is  not  here  for  solution.  The  notes 
which  were  transferred  by  Anderson  to  the  bank  were 
all  paid  prior  to  the  commencement  of  this  suit,  and 
the  money  collected  thereon  is  all  that  Lively  &  Bently 
now  have  in  their  hands. 

Was  the  plaintiff's  remedy  at  law  by  attachment 
adequate?  It  may  be  premised  that  the  defendants 
Lively  &  Bently  claimed  the  ownership  of  these  notes 
by  purchase  from  Anderson,  and  that  the  latter  had 
no  interest  in  the  proceeds  thereof.  It  was  not  known 
to  the  plaintiff  what  amount  of  these  funds  Lively  & 
Bently  had  in  their  hands,  and  an  accounting  was 
necessary,  so  that  the  jurisdiction  of  a  court  of  equity 
to  entertain  a  creditors'  bill  as  it  existed  at  common 
law  was  clear  upon  two  grounds:  Firaty  to  determine 
the  nature  of  the  transaction,  whether  it  was  intended 
as  a  fraud  upon  the  creditors,  and,  second,  to  compel 
an  accounting;  and,  unless  this  remedy  is  superseded 
by  the  one  by  attachment  provided  for  by  th6  statute, 
plaintiff  is  still  entitled  to  invoke  it.     It  is  a  rule  of 
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law  well  established  that  where  a  new  power  is  con- 
ferred upon  the  law  courts,  unless  the  statute  confer- 
ring it  contains  negative  words,  or  other  language  ex- 
pressly taking  away  the  pre-existing  equitable  juris- 
diction, or  unless  the  legislative  intent  to  abolish  the 
jurisdiction  is  clearly  manifest  from  a  consideration 
of  the  whole  scope  of  the  enactment,  its  reasonable 
construction,  and  its  operation,  the  former  jurisdiction 
of  equity  will  continue  unabridged:  1  Pomeroy's 
Equity  Jurisprudence,  §  279;  Sprinkle  v.  Wallace^  28 
Or.  201  (42  Pac.  487);  Union  Passenger  Railway  Com- 
pany V.  MayoTy  71  Md.  238  (17  AU.  933);  Latham  v. 
McQinnia,  29  111.  App.  152;  MeNab  v.  Heald,  41  111. 
326;  Monroe  v.  Reid,  46  Neb.  316  (64  N.  W.  983); 
Ludee  v.  Hood,  29  Kan.  49.  In  such  case  the  statu- 
tory remedy  is  regarded  as  cumulative,  and  the  equit- 
able dominion  will  continue  as  affording  a  concurrent 
remedy:  Sprinkle  v.  Wallace,  28  Or.  201  (42  Pac.  487); 
Heroy  v.  Gibson,  10  Bosw.  591;  High  on  Receivers,  § 
401;  Feldenheimer  v.  Tressel,  6  Dak.  265  (43  N.  W. 
94).  Without  further  elaboration,  it  is  clear  that  the 
legislature  did  not  intend,  in  providing  for  attach- 
ment and  garnishment  at  law,  to  supersede  the  juris- 
diction to  uncover  assets  when  transferred  in  fraud  of 
creditors,  and  to  compel  an  accounting. 

Further  than  this,  the  remedy  at  law  which  will  in 
any  event  preclude  the  equitable  jurisdiction  must  be 
plain )  adequate,  and  complete.  It  must  be  adapted  to 
the  particular  exigency,  and  as  practical  and  efficient 
to  the  ends  of  justice  and. its  prompt  administration 
as  the  remedy  in  equity:  McKinney  v.  Curtiss,  60 
Mich.  611  (27  N.  W.  691);    Gullickson  v.  Madsen,  87 
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Wis.  19  (57  N.  W.  965);  Hodges  v.  Rowing,  58  Conn. 
12  (7  L.  R.  A.  87,  18  Atl.  979);  Fitzmaurice  v.  Moaier, 
116  Ind.  363  (9  Am.  St.  Rep.  854,  16  N.  E.  175,  aud 
19  N.  E.  180).;  0<yrmUy  v.  CkiTk,  134  U.  S.  338  (10 
Sup.  Ct.  554);  Kilbourn  v.  Sunderland,  130  U.  S.  505, 
614  (9  Sup.  Ct.  594);  Warner  v.  McMullin,  131  Pa.  St. 
370,  382  (18  Atl.  1056);  Henderson  v.  Johns,  13  Colo. 
280  (22  Pac.  461).  But  the  remedy  by  attachment  is 
not  as  efficient  as  by  suit  in  the  nature  of  a  creditor's 
bill.  In  pursuing  it  in  this  case  under  the  garnish- 
ment  proceedings  the  plaintiff  was  confronted  with 
the  alleged  sale  of  these  notes,  which  was  fraudulent 
as  to  him,  and  their  collection,  thus  rendering  an 
account  necessary  to  determine  what  amount  of  the 
funds  still  remained  in  the  hands  of  the  garnishees. 
In  such  proceedings  a  personal  judgment  may  be  en- 
tered against  the  garnishee  for  the  value  of  property 
of  the  debtor  found  in  his  possession,  but  the  remedy 
against  his  disposal  thereof  in  the  meantime  is  not  as 
efficient  as  in  equity,  where  it  may  be  taken  into  cus- 
tody, especially  after  judgment  and  issue  of  execution 
and  return  nulla  bona:  Hadden  v.  Spader,  20  Johns. 
554.  In  further  illustration  of  the  proposition,  see 
Pierstoff  v,  Jorges,  86  Wis.  128  (39  Am.  St.  Rep.  881, 
66  N.  W.  735);  Qullickson  v.  Madsen,  87  Wis.  19  (57 
N.  W.  965),  and  Feldenheimer  v.  Tressel,  6  Dak.  265 
(43  N.  W.  94).  True,  in  the  present  case  the  defend- 
ant had  entered  upon  the  prosecution  of  garnishee 
proceedings  against  lively  &  Bently  upon  three  dif- 
ferent occasions,  and  had  proceeded  in  one,  and  per- 
haps two,  instances  far  enough  to  obtain  their  writ- 
ten answers  to  the  petition  for  a  citation  requiring 


496  Sabin  v.  Andbbson.  [  31  Or. 

their  appearance,  and  to  interrogatories  subsequently 
served;  but  in  neither  instance  did  the  matter  come 
to  trial  upon  its  merits,  and,  in  the  view  we  have 
taken  of  the  law,  plaintiff  was  not  precluded  from  pur* 
suing  his  remedy  in  equity.  Where  the  fraudulent 
grantee  or  donee  has  sold  the  property  conveyed  to 
him,  or  mingled  it  with  his  own,  a  decree  will  be  ren- 
dered charging  him  personally  with  the  value  thereof, 
and  he  may  be  called  upon  to  account  for  just  what 
property  has  come  into  his  hands:  5  Enc.  PL  <fe  Prac. 
601;  Dilworth  v.  Curts,  139  111.  508  (29  N.  E.  861). 

But  Lively  &  Bently  contend  that,  in  any  event, 
they  ought  to  have  credit  in  the  account  for  the  $2,800 
which  they  paid  to  Anderson  for  the  recovery  of  the 
outstanding  certificates  issued  by  the  bank.  The 
functions  of  a  creditors'  bill  are  to  pursue  a  fund,  or 
to  restoire  a  right  lost  by  law,  and  not  to  visit  the 
fraudulent  grantee  with  damages.  If  a  person  has 
property  of  which  he  has  obtained  possession  with  a 
purpose  to  defraud  the  creditors  of  another,  he  is 
under  no  legal  obligation  to  turn  it  over  to  such  cred- 
itors, but,  if  he  is  honest,  he  will  restore  it  to  him  to 
whom  it  belongs,  that  it  may  be  applied  in  satisfaction 
of  their  demands,  if  wanted.  Now,  we  presume  that 
if  such  a  person  had  honestly  parted  with  what  he 
fraudulently  received,  before  the  rights  of  the  cred- 
itors are  fixed  by  judgment  and  the  filing  of  the  bill, 
he  ought  to  be  exonerated  from  further  liability: 
Swift  V.  Holdridgcy  10  Ohio,  231  (36  Am.  Dec.  85). 
But  that  is  not  what  Lively  &  Bently  have  done  in 
this  instance.  What  they  did  was  the  result  of  their 
solicitude  to  protect  themselves  against  the  acts  of 
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Anderson,  and  not  to  restore  property  held  by  them 
in  fraud  of  creditors:  How  v.  Camp,  Walk.  Ch.  427,  is 
a  case  similar  in  principle,  where  lands  had  been  con- 
veyed in  fraud  of  creditors,  and  the  fraudulent  grantee 
bad  disposed  of  a  portion  of  them  to  bona  fide  pur- 
chasers, and  paid  a  portion  of  the  purchase  money 
oyer  to  the  fraudulent  grantor.  In  taking  the  account 
the  court  refused  to  allow  credit  for  the  money  thus 
paid  over,  and,  discussing  the  case,  the  chancellor 
says:  "  This  is  not  a  case  of  constructive  but  positive 
fraud  against  creditors,  in  which  the  grantee  is  parti- 
ceps  criminis.  When  that  is  the  case,  the  rule  is  not 
to  allow  the  grantee,  in  taking  the  account,  for  any 
advances  made  to  the  grantor,  as  it  would,  to  the  ex- 
tent of  such  allowance,  be  giving  effect  to  the  fraud, 
and  remove  the  chief  obstacle  to  third  persons  assist* 
ing  debtors  in  defrauding  their  creditors,  by  indemni^ 
fying  them  against  pecuniary  loss  in  case  of  detection/' 
Spbncbr,  J.,  in  Sands  v.  Codwise^  4  Johns.  599  (4  Am. 
Dec.  305),  says:  "It  would  not  become  a  court  of 
equity  to  take  a  single  step  to  save  harmless  a  party 
detected  in  a  fraudulent  combination  to  cheat.  No 
right  can  be  deduced  from  an  act  founded  in  actual 
fraud."  So  it  is  here.  This  court,  in  the  exercise  of 
equitable  jurisdiction,  cannot  take  an  account  between 
the  parties  to  the  fraud  for  the  purpose  of  reimburs- 
ing the  fraudulent  assignees  for  any  money  they  may 
have  expended  for  the  sole  protection  of  themselves 
without  regard  to  the  right  of  the  creditors.  The  de- 
cree of  the  court  below  will  be  affirmed. 

Affibmbd. 
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[Decided  Ootober  25,  1887;  lehearinc  denied.] 

PORTLAND  UNIVERSITY  v.  MULTNOMAH 
COUNTY. 

(60Pao.682.) 

1.  COBBBOmO  ASBBBBMEHT  B0LL8  —  BXXMPTIOH  FbOK  TaXATIOV. — HlU't 

Ann.  Laws,  {  2782.  glying  county  courts  power  to  correct  assessment 
rolls,  make  alterations  in  the  description  of  lands,  when  it  shall  be 
necessary  to  render  such  description  confomiAble  to  law,  and  make 
any  other  alterations  or  corrections  in  such  roll  ''as  it  shall  deem 
necessary  to  make  the  same  conform  to  the  requirements  of  this  chap- 
ter," does  not  authorize  the  county  court  to  strike  property  from  the 
roll  as  exempt  from  taxation:  Oregon  Steam  NcufigatUm  Qnnpany  ?• 
Waseo  County,  2  Or.  206,  followed. 

2.  BoABD  or  Bqualization — Exemption.— Sections  2778  and  2779,  Hill's 

Ann.  Laws,  empowering  the  board  of  equalization  to  increase  or  re- 
duce valuations,  to  correct  the  assessment  if  property  is  assessed  more 
than  once,  or  in  the  name  of  a  person  not  the  owner,  and  to  add  to 
the  roll  property  omitted  by  the  assessor,  do  not  authorize  the  boaid 
to  determine  whether  property  is  exempt  from  taxation.  The  power 
of  the  board  is  limited  to  reviewing  the  assessments  in  the  specified 
particulan. 

8.  Taxatioh — AoTioH  or  Assbssob.— The  action  of  an  assessor  in  taxing 
property  is  not  conclusive  on  the  owner,  and  the  question  of  Atct 
whether  it  is  exempt  may  be  tried  out  in  an  appropriate  proceeding.* 

From  Multnomah:  Hbnby  E.  McGinn,  Judge. 

Petition  by  the  Portland  University  to  the  County 
Court  of  Multnomah  County  for  the  exemption  of  cer- 
tain lands  from  taxation  after  they  had  been  assessed. 
From  an  order  partially  granting  the  relief  asked 
plaintiff  appealed  to  the  circuit  court  and  again  ap- 
peals here. 

Afvirmbd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Parriah  L.  Willis, 

•NOTB.— In  support  of  this  ruUng  we  note  to  McLoam  v.  JepKaon  (N.  T.),  9  U 

B.  A.  498.— BXPORTEB. 
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For  respondent  there  was  a  brief  and  an  oral  argu* 
ment  by  Messrs,  Chas,  F.  Lord^  district  attorney,  and 
John  H.  Hall 

Mr.  Justice  Wolvkrton  delivered  the  opinion. 

In  the  year  1895  the  Portland  University  was  the 
owner  of  a  tract  of  land  containing  two  hundred  and 
fifty  aad  one  third  acres,  and  the  college  buildings 
thereof,  all  which  it  is  alleged  was  used  and  occupied 
for  the  purposes  of  the  institution.  The  assessor  of 
Multnomah  County  assessed  all  said  tract  to  the  plain- 
tiff, and  so  returned  the  same  upon  the  assessment 
roll  to  the  board  of  equalization.  Application  was 
made  to  the  board  by  petition,  praying  that  said  lands 
be  stricken  from  the  roll  as  exempt  from  taxation 
upon  the  ground  that  it  was  the  property  of  a  literary 
institution  within  the  state,  and  actually  occupied  for 
the  purposes  for  which  it  was  incorporated.  The 
board  refused  the  prayer  of  the  petition  in  toto, 
whereupon  the  plaintiff  applied  to  the  county  court 
for  the  same  relief,  and  the  court  struck  from  the  roll 
sixty-seven  and  ninety-two  one-hundreth  acres  of  said 
tract  as  exempt  from  assessment  and  taxation,  and  re- 
fused to  disturb  the  assessor's  return  as  to  the  bal- 
ance. From  this  action  of  the  court  the  plaintiff 
prosecuted  a  writ  of  review  to  the  circuit  court,  and, 
the  writ  having  been  there  dismissed,  it  has  appealed 
to  this  court. 

1.  It  is  contended  that  the  county  court  has  the 
power  to  correct  the  assessment  roll  by  striking  there- 
from all  the  lands  of  plaintiff  as  exempt  from  assess- 
ment and  taxation,  and  that  such  power  is  derived 
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solely  from  section  2782,  Hill's  Ann.  Laws,  which  is  as 
follows:  '^The  county  court  of  each  county  shall,  at  its 
term  in  September  in  each  year,  examine  the  assess- 
ment roll  of  its  county,  and  shall  have  power  to  cor- 
rect the  same,  make  alterations  in  the  description 
of  lands  or  other  property  upon  such  roll,  when  it 
shall  be  necessary  to  render  such  description  con- 
formable to  the  requirements  of  this  chapter;  and 
may  make  any  other  alterations  or  corrections  in  such 
roll  as  it  shall  deem  necessary  to  make  the  same  con- 
form to  the  requirements  of  this  chapter."  This  sec- 
tion very  early  received  a  construction  by  this  court 
in  two  cases  to  the  effect  that  the  power  thus  dele- 
gated pertained  only  to  formal  matters,  such  as  cor- 
recting the  description  of  lands  or  other  property  ap- 
pearing upon  the  roll,  and  to  such  other  formal 
alterations  and  corrections  as  should  be  deemed  nec- 
essary to  make  the  roll  conform  to  the  requirements 
of  the  chapter  of  which  it  formed  a  part  at  the  date  of 
its  enactment:  Oregon  Steam  Navigation  Company  v* 
Wasco  County,  2  Or.  206;  RJiea  v.  Umatilla  County^ 
2  Or.  298.  The  powers  pertaining  to  the  board  of 
equalization  as  now  or  then  constituted  were  not 
given  or  conferred  by  such  chapter,  and  hence  it  was 
held  that  the  county  court  was  not  endowed  there- 
with, and,  although  the  powers  and  duties  delegated 
to  the  board  of  equalization  and  section  2782  are  now 
included  in  the  same  chapter  by  a  later  revision^  the 
intention  of  the  legislature  at  the  time  of  the  adoption 
of  that  section  must  govern;  and  the  interpretation 
must  be  the  same  now  as  in  those  cases.  We  hold, 
therefore,   that   the   county   court  was   without   the 
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power,  under  said  section,  to  grant  the  prayer  of 
plaintiff's  petition,  and  that  the  circuit  court  was  not 
in  error  in  dismissing  the  writ  of  review. 

2.  This  view  necessarily  affirms  the  judgment  of 
the  court  below,  but  the  respondent  insists  that  the 
action  of  the  board  of  equalization  touching  the  ex- 
emption claimed  is  final,  and  conclusive  upon  the  pe- 
titioner. Whether  such  board  had  power  to  act  in  the 
premises  depends  entirely  upon  the  interpretation  of 
sections  2778,  2779,  Hill's  Ann.  Laws.  By  these  sec- 
tions boards  of  equalization  are  authorized  <<to  ex- 
amine and  correct  the  assessment  rolls  of  their  re- 
spective counties,  and  to  increase  or  reduce  the  valua- 
tion of  property  assessed,  in  the  manner  hereinafter 
provided,"  which  is  as  follows:  "If  it  shall  appear  to 
such  board  of  equalization  that  there  are  any  lands  or 
other  property  assessed  twice,  or  in  the  name  of  a  per- 
son or  persons  not  the  owner  thereof,  or  assessed  un- 
der or  beyond  its  actual  value,  or  any  lands,  lots,  or 
other  property  not  assessed,  said  board  shall  make  the 
proper  corrections."  Statutes  conferring  powers  of 
the  nature  here  under  consideration  are  always  to  be 
strictly  construed,  and  it  is  well  settled  that  such  pow- 
ers can  be  exercised  only  when  expressly  or  by  neces- 
sary implication  conferred  by  statute.  To  recapitu- 
late, the  board  is  empowered  to  increase  or  reduce  val- 
uations; to  correct  the  assessment  if  property  is  as- 
sessed more  than  once,  or  in  the  name  of  a  person  not 
the  owner;  and  to  add  to  the  roll  property  omitted  by 
the  assessor.  In  the  enumeration  of  these  powers  we 
find  none  authorizing  the  board  to  determine  whether 
property  is  exempt  from  assessment  and  taxation,  or 
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to  review  the  action  of  the  assessor  in  passing  npon 
that  question.  The  board  of  equalization  has  jurisdic- 
tion, and  is  authorized  by  the  powers  thus  delegated, 
to  sit  and  act  as  a  board  of  review  to  correct  the  work 
of  the  assessors  in  the  particulars  enumerated;  but 
further  it  is  not  authorized  to  act.  Deadt,  J.,  says 
that,  in  his  judgment,  '*  this  board  is  merely  a  part  of 
the  machinery  of  assessment.  No  relief  can  be  had 
against  a  mere  overvaluation  of  property  incident  to 
the  infirmity  of  human  judgment  except  by  an  appeal 
to  it":  California  Land  Company  v.  Qowen,  48  Fed. 
771-775;  see,  also,  Dundee  Investment  Company  v. 
Charlton^  82  Fed.  192.  And  so  it  is  with  other  cor- 
rections of  the  rolls  which  it  is  intrusted  with  the 
power  to  make.  But  where  it  is  without  jurisdiction 
or  authority  to  act  in  the  premises,  it  is  useless  to  ap- 
peal to  it  for  relief,  as  its  orders  pertaining  thereto 
would  prove  absolutely  nugatory,  and  of  no  avail. 

3.  Touching  the  assessor's  authority,  it  appears 
that  he  has  no  jurisdiction  to  assess  land  or  other 
property  exempt  from  assessment  and  taxation,  and 
his  action  in  the  premises  in  determining  that  it  is 
not  used  or  occupied  so  as  to  bring  it  within  the  ex- 
emption is  not  conclusive,  the  fact  being  one  on  which 
jurisdiction  depends.  The  question  as  to  whether  prop- 
erty is  assessable  under  the  statute  is  jurisdictional, 
and  therefore  open  to  inquiry,  whenever  the  authority 
to  make  an  assessment  is  asserted,  notwithstanding 
the  assessor  has  exercised  his  judgment  thereon:  Ifc- 
Lean  v.  Jephson,  123  N.  Y.  143  (9  L.  R.  A.  493,  25  N. 
E.  409);  In  re  New  York  Catholic  Protectory ,  77  N.  Y. 
842;  Illinois  Central  Railroad  Company  v.  Hodges,  118 
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111.  323;  Black  on  Tax  Titles,  g§  142,  147.  The  de- 
termination of  these  latter  questions  was  not  neces- 
sary to  the  decision  in  this  case,  but  there  arose  a  dis- 
pute between  counsel  at  the  hearing  whether  the  writ 
of  review  had  been  prosecuted  to  review  the  proceed- 
ings of  the  board  of  equalization  or  those  of  the  county 
court.  From  the  deductions  here  made  it  is  appar- 
ent that  in  either  event  the  writ  was  properly  dis- 
missed by  the  lower  court.  Whether  the  county  court 
has  the  power,  in  its  capacity  as  fiscal  agent  of  the 
county  or  otherwise,  aside  from  that  conferred  by  sec- 
tion 2782,  to  abate  taxes  or  strike  property  from  the 
roll  for  any  cause  to  avoid  the  expense  of  litigation  or 
escape  unjust  contribution  to  state  taxes,  we  have  not 
considered,  as  the  question  was  not  presented,  and  we 
do  not  wish  to  be  understood  as  having  passed  an 

opinion  thereon. 

Affirmed. 


[Decided  Axigvmt  2, 1807.] 

HESS  V.  OREGON   BAKING  COMPANY.  ^-^, 

(49Pac.808.)  _^ ^| 

ErnecT  or  Waitiito  Pbeliminabt  Examination. — The  waiver  of  a  pre- 
liminary examination  by  one  charged  with  a  crime  is  equivalent  to  a 
finding  by  the  committing  magistrate  that  there  is  probable  cause  to 
believe  the  defendant  guilty. 

Waiviho  Examination— Evidsncb.— a  finding  on  a  preliminary  exami- 
nation that  there  is  sufficient  cause  for  holding  the  accused  to  answer 
is  only  prima  facie  evidence  of  probable  cause  on  a  trial  for  malicious 
prosecution,  and  may  be  overcome  by  competent  evidence. 

Plbadino — Mauoious  Prosecution. — In  an  action  for  malicious  prosecu- 
tion an  allegation  in  the  complaint  that  there  was  no  probable  cause 
for  the  arrest  is  sufficient  to  authorize  the  admission  of  evidence  o^ 
want  of  probable  cause,  notwithstanding  a  waiver  by  plaintiff  of  the 
preliminary  examination  in  the  criminal  proceedings. 
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Malichoitb  Pbokbcutioh— Ihbtbuotxoh  ab  to  Pbobablb  Oaitbs. — In  an  ac- 
tion for  malicious  prosecution,  if  the  facts  are  undisputed,  the  court 
must  declare  as  a  matter  of  law  whether  they  constitute  probable 
cause;  but  if  the  evidence  is  conflicting  the  case  must  go  to  the  Jury 
with  instructions  that  if  certain  ikcts  exist  there  was  or  was  not  prob- 
able cause:  Qee  y.  Cfulver,  12  Or.  233,  approved. 

Acriov  FOB  Malicious  Pboskcution— Good  Faith.— Any  citizen  who  in 
good  fidth  causes  the  arrest  of  one  whom  he  has  good  reason  to  be- 
lieve has  violated  the  law  will  be  protected  in  an  action  for  malicious 
prosecution,  although  the  action  proves  unfounded. 

Adviob  of  Pbosboutino  Officbb.—  One  who  in  good  foith  seeks  the  ad- 
vice of  a  prosecuting  officer  about  the  commencement  of  a  criminal 
prosecution  and  discloses  to  him  all  the  facts  and  dreumstances 
within  his  knowledge  or  which  he  has  reasonable  ground  to  believe, 
relating  to  the  offense,  and  is  advised  by  such  officer  to  institute  the 
prosecution,  has  probable  cause  for  so  doing,  if  he  acts  in  good  faith 
upon  such  advice  even  though  there  were  other  exculpatory  fiurts 
which  he  might  have  ascertained  by  diligent  inquiiy. 

From  Clackamas:  Thomas  A.  McBride,  Judge. 

Action  by  Elizabeth  Hess  against  the  Oregon  Ger- 
man Baking  Company  (a  corporation),  and  Theodore 
H.  Liebe  to  recover  damages  for  malicious  prosecution. 
The  cause  having  been  removed  from  Portland  to  Or- 
egon City  for  trial,  plaintiff  recovered  judgment  for 
19,250,  from  which  this  appeal  was  taken. 

Rbvebsbd. 

For  appellants  there  was  a  brief  over  the  names  of 
Cake  &  Cake,  and  Bronaugh,  Fenion,  McArthur  &  Bnh 
naughj  with  an  oral  argument  by  Messrs.  Harry  M. 
Cake  and  William  D.  Fenton. 

For  respondent  there  was  a  brief  over  the  name  of 
McGinn,  Sears  &  Simony  with  an  oral  argument  by 
Messrs.  Henry  E.  McGinn  and  Nathan  D.  Simon. 
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Mr.  Justice  Bban  delivered  the  opinion. 

This  is  an  action  to  recover  damages  for  malicious 
prosecution,  and  comes  here  on  an  appeal  from  a 
judgment  in  favor  of  plaintiff.  In  the  complaint  it  is 
averred  that  the  defendant  Liebe  falsely,  maliciously, 
and  without  probable  cause  charged  the  plaintiff  in 
a  criminal  information  before  a  magistrate  with  the 
crime  of  larceny,  upon  the  hearing  of  which  she 
waived  an  examination,  and  was  bound  over  to  ap- 
pear before  the  grand  jury,  which  body  returned  an 
indictment  indorsed  ''  Not  a  true  bill,"  and  she  was 
thereupon  discharged,  and  her  bail  exonerated.  It  is 
contended  that  the  complaint  does  not  state  a  cause 
of  action,  because  it  appears  therefrom  that,  when  the 
plaintiff  was  brought  before  the  magistrate,  she  vol- 
untarily waived  a  preliminary  examination,  which  it 
is  claimed  was  practically  a  confession  or  acknowl- 
edgment that  there  was  probable  cause  for  her  arrest. 
There  does  not  appear  to  be  any  provision  in  the  law 
for  the  waiver  of  a  preliminary  examination  by  a  per- 
son accused  of  a  crime  before  a  magistrate,  although 
it  is  quite  a  common,  and  no  doubt  unobjectionable, 
procedure.  Its  effect,  however,  can  be  nothing  more 
than  an  admission  that  there  is  sufficient  cause  for 
holding  the  accused  to  answer,  and  this  is  the  only 
result  which  could  flow  from  an  examination.  In 
other  words,  the  waiver  of  an  examination  is  tanta- 
mount in  law  to  a  finding  by  the  magistrate  that 
there  is  sufficient  cause  to  believe  the  defendant 
guilty,  and  the  authorities  are  substantially  agreed 
that  such  a  finding  is  not  conclusive,  but  only  prima 
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facie,  evidence  of  probable  cause,  which  may  be  over- 
come  by  competent  evidence  on  the  trial,  and  that 
an  allegation  in  the  complaint  of  a  want  of  probable 
cause  is  a  sufficient  averment  for  the  admission  of 
such  proof:  Louisville  Railway  Company  v.  HendriekSf 
13  Ind.  App.  10  (40  N.  E.  82),  and  authorities  there 
cited.  This  being  so,  the  complaint  is  not  open  to 
the  objection  made. 

It  is  next  claimed  that  the  court  erred  in  instruct- 
ing the  jury  that  the  waiver  of  an  examination  is  not 
of  itself  conclusive  evidence  of  the  existence  of  prob- 
able cause,  but  '*is  a  single  fact  to  be  weighed  by  the 
jury  for  what  it,  under  all  circumstances,  appears  to 
be  worth  in  determining  that  question,"  The  objec- 
tion to  this  instruction  is  that  it  assumes  the  question 
as  to  whether  probable  cause  has  been  shown  to  be 
one  of  fact,  to  be  determined  by  the  jury,  and  not  of 
law,  for  the  court;  and  this  seems  to  have  been  the 
view  of  the  trial  judge  as  indicated  by  his  general  in- 
structions. After  defining  probable  cause,  and  giving 
an  unusually  clear  and  accurate  statement  of  the  law 
as  to  when  it  would  be  a  defense  to  an  action  of  this 
character,  the  court  concluded  its  charge  upon  the 
subject  as  follows:  "  If  therefore  you  find  that  the  de- 
fendant had  reasonable  ground  to  believe  and  suspect 
that  the  plaintiff  was  guilty  of  larceny,  or  had  know- 
ingly received  the  avails  of  the  larceny  committed  by 
another,  and  was  assisting  such  other  to  secrete  such 
avails,  with  the  view  to  place  them  beyond  the  reach 
of  the  owner,  and  that,  acting  on  such  belief,  he  in- 
stituted the  proceedings  complained  of,  your  verdict 
should  be  for  the  defendant."    This  instruction  nee- 
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essarily  involved  the  submission  to  the  jury  of  the 
question  of  probable  cause.  There  is  no  distinction 
between  the  existence  or  nonexistence  of  a  reasonable 
ground  of  belief,  and  the  existence  or  want  of  prob- 
able cause.  The  difference  is  one  of  expression  only, 
and  not  of  substance.  The  existence  of  reasonable 
grounds  for  believing  a  charge  to  be  true  is  nothing 
more  than  probable  grounds  for  making  it.  And,  in 
determining  whether  the  defendant  had  reasonable 
grounds  to  believe  the  plaintiff  guilty,  the  jury  must 
necessarily  decide  whether  or  not  there  was  probable 
cause  for  instituting  the  prosecution.  The  charge  of 
the  court,  therefore,  was  nothing  more  than  defining 
probable  cause,  and  permitting  the  jury  to  determine 
whether  the  facts  which  they  might  consider  to  be 
proved  were  within  or  without  that  definition. 

The  point  for  decision,  then,  is  whether  the  ques- 
tion of  probable  cause  in  an  action  for  malicious  pros- 
ecution is  one  of  fact,  to  be  submitted  to  the  jury,  or 
of  law,  to  be  decided  by  the  court.  The  decisions 
upon  this  question  are  not  entirely  uniform,  but  we 
think  the  great  weight  of  authority  is  to  the  effect 
that  in  this  class  of  actions  the  question  of  probable 
cause  is  a  mixed  one  of  law  and  fact,  in  the  sense  that 
the  facts,  when  in  controversy,  are  to  be  determined 
by  the  jury,  but  whether  they  constitute  probable 
cause  is  for  the  court.  "  No  rule  of  law  is  better  settled, 
both  in  England  and  in  America,"  says  Mr.  Thomp- 
son, "than  that  in  civil  actions  for  damages  for  the 
malicious  prosecution  of  a  criminal  action  the  ques- 
tion of  probable  cause  is  a  question  of  law,  which  the 
judge  must  decide,  upon  established  or  conceded  facts, 
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and  which  it  is  error  for  him  to  submit  to  the  jury": 
2  Thompson  on  Trials,  §  1613.  And  Mr.  Newell  says 
that  "  what  facts,  and  whether  particular  facts,  consti- 
tute probable  cause,  is  a  question  exclusively  for  the 
court.  What  facts  exist  in  a  particular  case  when 
there  is  a  dispute  in  reference  to  them  is  a  question 
exclusively  for  the  jury.  When  the  facts  are  in  con- 
troversy, the  subject  of  probable  cause  should  be  sub- 
mitted to  the  jury,  either  for  specific  findings  of  the 
facts,  or  with  instructions  from  the  court  as  to  what 
facts  will  constitute  probable  cause.  These  rules  in- 
volve an  apparent  anomaly,  and  yet  few,  if  any,  rules 
of  the  common  law  rest  upon  greater  unanimity  or 
strength  of  authority":  Newell  on  Malicious  Prosecu- 
tion, 277.  In  Panton  v.  Williams^  2  Adolphus  &  Ellis, 
169,  42  English  Common  Law  Reports,  622,  decided 
in  1841,  where  the  question  was  elaborately  examined 
both  by  counsel  and  the  court,  Tindal,  C.  J.,  review- 
ing the  earlier  authorities,  at  length  concluded  that, 
in  cases  of  this  character,  whether  the  facts  which  are 
relied  upon  to  show  probable  cause  are  true  or  not  is 
a  question  for  the  jury,  but  whether  they  constitute 
probable  cause  is  a  question  wholly  for  the  court. 
"  There  have  been  some  cases  in  the  later  books,"  he 
said,  ''which  appear  at  first  sight  to  have  somewhat 
relaxed  the  application  of  that  rule,  by  seeming  to 
leave  more  than  the  mere  question  of  the  facts  proved 
to  the  jury;  but,  upon  further  examination,  it  will  be 
found  that,  although  there  has  been  an  apparent, 
there  has  been  no  real,  departure  from  the  rule. 
Thus,  in  some  cases,  the  reasonableness  and  probabil- 
ity of  the  ground  for  prosecution  has  depended,  not 
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merely  upon  the  proof  of  certain  factsi  but  upon  the 
question  whether  other  facts  which  furnished  an  an- 
swer  to  the  prosecution  were  known  to  the  defendant 
at  the  time  it  was  instituted.  Again,  in  other  cases, 
the  question  has  turned  upon  the  inquiry  whether  the 
facts  stated  to  the  defendant  at  the  time,  and  which 
formed  the  ground  of  the  prosecution,  were  believed 
by  him  or  not.  In  other  cases  the  inquiry  has  been 
whether,  from  the  conduct  of  the  defendant  himself, 
the  jury  will  infer  that  he  was  conscious  he  had  no 
reasonable  or  probable  cause.  But  in  these  and  many 
other  cases  which  might  be  suggested  it  is  obvious 
that  the  knowledge,  the  belief,  and  the  conduct  of  the 
defendant  are  really  so  many  additional  facts  for  the 
consideration  of  the  jury;  so  that,  in  effect,  nothing  is 
left  to  the  'jury  but  the  truth  of  the  facts  proved,  and 
the  justice  of  the  inferences  to  be  drawn  from  such 
facts,  both  which  investigations  fall  within  the  legiti- 
mate province  of  the  jury,  while  at  the  same  time 
they  have  received  the  law  from  the  judge, —  that,  ac- 
cording as  they  find  the  facts  proved  or  not  proved, 
and  the  inferences  warranted  or  not,  there  was  reason- 
able or  probable  ground  for  the  prosecution,  or  the 
reverse.  And,  such  being  the  rule  of  law  where  the 
facts  are  few  and  the  case  simple,  we  cannot  hold  it  to 
be  otherwise  where  the  facts  are  more  numerous  and 
complicated.  It  is  undoubtedly  attended  with  greater 
difficulty  in  the  latter  case,  to  bring  before  the  jury 
all  the  combinations  of  which  numerous  facts  are  sus- 
ceptible, and  to  place  in  a  distinct  point  of  view  the 
application  of  the  rule  of  law,  according  as  all  or  some 
only  of  the  facts,  and  inferences  from  facts,  are  made 
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out  to  their  satisfaction.  But  it  is  equally  certain 
that  the  task  is  not  impracticable;  and  it  rarely  hap- 
pens but  that  there  are  some  leading  facts  in  each 
case  which  present  a  broad  distinction  to  their  view, 
without  haying  recourse  to  the  less  important  circum- 
stances that  have  been  brought  before  them." 

In  a  great  majority  of  the  American  states  the  same 
rule  has  been  adopted,  and  it  is  held  to  be  the  duty  of 
the  court  to  determine,  as  a  matter  of  law,  whether  a 
given  state  of  facts,  when  conceded  or  establishedi 
no  matter  how  numerous  or  complicatedi  constitutes 
probable  cause  for  instituting  a  criminal  prosecution. 
Whether  the  facts  and  circumstances  alleged  to  show 
probable  cause  are  true  and  exist  is,  of  course,  a  ques- 
tion of  fact,  and,  when  controverted,  must  be  deter- 
mined by  the  jury,  but  whether,  supposing  them  to  be 
true,  they  amount  to  probable  cause,  is  a  question  of 
law.  If  none  of  the  facts  are  in  dispute,  the  court 
must  decide  the  question  without  the  intervention  of 
a  jury;  but,  if  the  case  cannot  be  so  decided,  it  must 
go  to  the  jury  with  instructions  from  the  court  that 
certain  facts,  if  found  by  them  to  exist,  do  or  do  not 
constitute  probable  cause;  or,  as  put  by  Waldo,  C.  J., 
in  Gee  v.  Culver,  12  Or.  233  (6  Pac.  776),  "the  judge 
must  say  to  the  jury:  *  I  tell  you,  if  you  think  so  and 
so,  there  is  a  want  of  reasonable  and  probable  cause.' " 
In  short,  the  jury  must  determine  the  facts  if  contro- 
verted, but  not  their  legal  effect.  "What  facts  and 
circumstances  amount  to  probable  cause  is  a  pure 
question  of  law;  whether  they  exist  or  not  in  any  par- 
ticular case  is  a  pure  question  of  fact.  The  former  is 
exclusively  for  the  court,  and  the  latter  for  the  jury," 
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says  the  Supreme  Court  of  Massachusetts  in  Stone  v. 
Crocker^  24  Pick.  84.  "  Probable  cause  is  in  the  nature 
of  a  judgment  to  be  rendered  by  the  court  upon  a 
special  verdict  of  the  jury/'  says  Judge  Harrison  in 
£aU  V.  RawUs,  93  Cal.  227  (28  Pac.  938,  27  Am.  St 
Rep.  174),  "and  is  not  to  be  rendered  until  after  the 
jury  has  given  its  verdict  upon  the  facts  by  which  it  is 
to  be  determined.  It  is  not,  however,  necessary  that 
the  facts  be  found  by  the  jury  in  the  form  of  a  special 
verdict.  The  court  may  instruct  them  to  render  their 
Terdict  for  or  against  the  defendant,  according  as  they 
shall  find  the  facts  designated  to  it  which  the  court 
may  deem  sufficient  to  constitute  probable  cause.  But 
it  is  necessary  for  the  court,  in  each  instance,  to  deter- 
mine whether  the  facts  that  they  may  find  from  the 
evidence  will  or  will  not  establish  that  issue.  Neither 
is  it  competent  for  the  court  to  give  to  the  jury  a  defi- 
nition of  probable  cause,  and  instruct  them  to  find  for 
or  against  the  defendant,  according  as  they  may  deter- 
mine that  the  facts  are  within  or  without  that  defini- 
tion. Such  an  instruction  is  only  to  leave  to  them 
in  another  form  the  function  of  determining  whether 
there  was  probable  cause.  The  court  cannot  divest 
itself  of  its  duty  to  determine  this  question,  however 
complicated  or  numerous  may  be  the  facts.  It  must 
instruct  the  jury  upon  this  subject  in  the  concrete, 
and  not  in  the  abstract,  and  must  not  leave  to  that 
body  the  office  of  determining  the  question,  but  must 
itself  determine  it,  and  direct  the  jury  to  find  its 
verdict  in  accordance  with  such  determination.  The 
oourt  should  group  in  its  instructions  the  facts  which 
ihe  evidence  tends  to  prove,  and  then  instruct  the 
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jury  that,  if  thej  find  such  facts  to  be  established, 
there  was  or  was  not  probable  cause,  as  the  case  may 
be,  and  that  their  verdict  must  be  accordingly." 

Without  further  elaboration  of  this  question  or  fur- 
ther special  reference  to  the  authorities,  it  is  sufiScient 
to  say  that,  under  the  adjudged  cases,  it  is  generally 
the  duty  of  the  trial  court,  in  instructiMg  juries  in 
cases  of  this  character,  to  apply  the  law  to  the  facts 
by  telling  them  whether  the  facts  which  the  evidence 
tends  to  establish,  if  found  by  them  to  exist,  will  or 
will  not  constitute  probable  cause  for  the  prosecution, 
leaving  to  the  jury  only  the  question  as  to  the  exist- 
ence of  such  facts,  and  that  it  is  error  to  define  proba- 
ble cause  in  general  terms,  and  to  submit  to  the  jury 
the  question  as  to  whether  the  facts  in  the  particular 
case  do  or  do  not  come  within  such  definition.  The 
credibility  of  the  evidence,  and  what  facts  it  proves, 
are  for  the  jury;  but  whether  such  facts  do  or  do  not 
constitute  probable  cause  is  a  question  exclusively  for 
the  court.  The  court  should  therefore,  by  means  of  a 
hypothetical  instruction,  group  the  facts  which  the 
evidence  tends  to  prove,  and  instruct  the  jury  that,  if 
they  find  such  facts  to  have  been  established,  they 
must  find  that  there  was  or  was  not  probable  cause: 
2  Thompson  on  Trials,  §§  1618,  1629,  1630;  2  Green- 
leaf  on  Evidence,  §  454;  Ball  v.  Rawles,  93  Cal.  222  (27 
Am.  St.  Rep.  174,  28  Pac.  937);  Dri^gi  v.  Burton,  44 
Vt.  124;  Wilson  v.  Bowen,  64  Mich.  133  (31  N.  W.  81); 
Bulkeley  v.  Smith,  2  Duer,  261;  Masten  v.  Deyo,  2  Wend. 
424;  Bulkeley  v.  Keteltaa,  6  N.  Y.  384;  Besaon  v.  South- 
ard,  10  N.  Y.  236;  Stewart  v.  Sonnebom,  98  U.  S.  187; 
Atchison  Railroad  Company  v.  Watson,  37  Kan.  773  (15 
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Pac.  877);  Cole  v.  Curtisj  16  Minn.  182;  Burton  v.  St. 
Paul  Railway  Co.  33  Minn.  189  (22  N.  W.  300);  SmithY. 
Munch,  65  Minn.  256  (68  N.  W.  19);  Brooks  v.  Brad- 
ford, 4  Colo.  App.  410  (36  Pac.  303,  14  Cent.  Law  J. 
82);  Emerson  v.  Cochran,  111  Pa.  St.  619  (4  Atl.  498, 
and  note).  This  rule  is  peculiar  to  this  class  of  ac- 
tions, but  is  one  of  long  standing,  and  founded  upon 
sound  reason,  good  authority,  and  public  policy.  Ac- 
tions to  recover  damages  for  malicious  prosecution 
have  never  been  favored  in  law,  although  they  have 
been  readily  upheld  when  it  is  shown  that  the  prose- 
cution was  instituted  through  actual  malice,  and  with- 
out probable  cause.  Malice  in  such  cases  is  always  a 
question  for  the  jury,  but  as  the  authority  to  institute 
a  criminal  prosecution,  and  the  extent  of  such  author- 
ity, are  derived  from  the  law,  the  law  must  judge  as  to 
what  will  constitute  probable  cause  therefor. 

The  welfare  of  society  imperatively  demands  that 
those  who  violate  the  law  shall  be  promptly  and 
speedily  punished,  and,  to  accomplish  that  purpose, 
the  rule  has  been  firmly  established  that  any  citizen 
who  has  good  reason  to  believe  that  the  law  has  been 
violated  may  cause  the  arrest  of  the  supposed  offender- 
and  if,  in  doing  so,  he  acts  in  good  faith,  the  law  will 
protect  him  against  an  action  for  damages,  although 
the  accusation  may  in  fact  be  unfounded.  This  rule 
is  founded  on  grounds  of  public  policy  to  encourage 
the  exposure  of  crime  and  the  punishment  of  crimi. 
nals,  and  when,  therefore,  the  act  of  a  citizen  in  thus 
enforcing  the  law  is  challenged,  the  court  must  deter- 
mine  the  question,  when  the  facts  are  admitted  or 
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established,  as  to  whether  he  had  probable  cause  for 
so  doing,  and  not  leave  it  to  the  arbitrament  of  a  jury. 
Because  this  rule  of  law  was  not  followed  in  the  sub- 
mission of  the  case  under  consideration,  it  must  be 
reversed,  and  a  new  trial  ordered,  although  the  in- 
structions as  actually  given  by  the  court  are  unobjec- 
tionable and  a  lucid  statement  of  the  law,  in  view  of 
the  theory  upon  which  the  case  was  submitted  by  the 
trial  judge. 

One  of  the  defenses  relied  upon  was  that,  before 
instituting  the  criminal  prosecution  against  the  plain- 
tiff upon  which  this  action  for  damages  is  founded, 
the  defendant  in  good  faith  sought  the  advice  of  the 
proper  district  attorney,  and  made  to  him  a  full  and 
fair  statement  of  all  the  facts  and  circumstances  bear- 
ing on  the  case  within  his  knowledge  or  belief,  and 
was  advised  by  that  officer  that  there  was  sufficient 
cause  for  instituting  the  prosecution,  and  that  he 
acted  upon  such  advice.  Upon  this  question  the 
court  charged  the  jury  that  "where  a  party  has  com- 
municated to  the  district  attorney  all  the  facts  bearing 
on  the  case  of  which  he  has  knowledge  or  could  have 
ascertained  by  reasonable  diligence  and  inquiry,  and 
has  acted  upon  the  advice  received,  honestly  and  in 
good  faith,  the  absence  of  malice  is  established,  the 
want  of  probable  cause  is  negatived,  and  the  action 
for  malicious  prosecution  will  not  lie.  But  he  must 
act  in  good  faith,  and  fairly  state  the  substance  of  all 
the  material  information  he  has  in  his  possession  in 
relation  to  the  fact  of  the  alleged  crime.''  Objection 
is  made  to  this  instruction  because,  under  the  rule 
therein  announcedi  In   order  to  shield  himself  by 
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showing  that  he  acted  on  the  advice  of  the  district 
attorney,  the  defendant  was  required  to  show  that  he 
disclosed  to  that  o£Scer,  not  only  all  the  facts  bearing 
on  the  guilt  or  innocence  of  the  plaintiff  within  his 
knowledge  or  belief,  but  also  such  facts  as  he  could 
have  found  out  by  reasonable  diligence  and  inquiry. 
The  instruction  in  question  is  substantially  in  the 
language  of  Newell  on  Malicious  Prosecution  (p.  310), 
and  is  an  expression  to  be  frequently  found  in  judicial 
opinions,  but  is  probably  a  little  broader  than  the  au- 
thorities warrant  when  the  defense  relied  upon  is  that 
the  defendant,  in  instituting  the  prosecution,  followed 
and  acted  upon  the  advice  of  the  public  prosecuting 
officer.  The  rule  seems  to  be  that  where  one  seeking 
in  good  faith  the  advice  of  a  public  prosecuting  officer 
about  the  commencement  of  a  criminal  prosecution, 
discloses  to  such  officer  all  the  facts  and  circumstances 
within  his  knowledge,  or  which  he  has  reasonable 
ground  to  believe,  relating  to  the  offense,  and  is  ad- 
vised by  that  officer  to  institute  the  prosecution,  his 
defense  of  probable  cause  will  be  established  if  he 
acted  in  good  faith  upon  such  advice,  even  though 
there  were  other  exculpatory  facts  which  he  might 
have  ascertained  by  diligent  inquiry.  He  is  bound  to 
make  a  full  and  fair  disclosure  of  all  the  material 
facts  within  his  knowledge;  and,  if  he  has  reason  to 
believe  that  there  are  other  facts  bearing  upon  the 
guilt  or  innocence  of  the  accused,  he  must  either  dis- 
close that  belief  to  the  prosecuting  attorney,  or  him- 
self make  inquiry  to  ascertain  the  facts  in  relation  to 
the  matter,  but  more  than  this  he  is  not  required  to 
do.     He  is  not  required  to  institute  a  blind  inquiry  to 
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ascertain  whether  facts  exist  which  would  tend  to  the 
exculpation  of  the  party  accused.  If  he  honestly  be- 
lieves that  he  is  in  possession  of  all  the  material  facts, 
and  makes  a  full,  fair,  and  candid  statement  of  them 
to  the  prosecuting  officer,  and  acts  in  good  faith  on 
the  advice  of  that  officer,  he  ought  to  be  protected. 
See  the  following  authorities,  to  which  reference  is 
made  for  a  fuller  discussion  of  this  question:  Newell 
on  Malicious  Prosecution,  318;  Johnson  v.  Miller,  69 
Iowa,  562  (58  Am.  Rep.  231,  29  N.  W.  743);  Dunlap  v. 
New  Zealand  Insurance  Company,  109  Cal.  365  (42  Pac. 
29);  Schippel  v.  Norton,  38  Kan.  567  (16  Pac.  804). 

There  are  several  other  assignments  of  error  dis- 
cussed in  the  brief  of  counsel,  but,  as  they  will  proba- 
bly not  arise  on  another  trial,  they  will  not  be  consid- 
ered at  this  time. 

Bbvbbssd. 
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'^^  MATLOCK  V.  BABB. 

(48  Pao.  878.) 

1.  CBSDiroBS*  Bill— GabvishskPbooebs.— The  general  equitable  remedty 
by  creditors'  bill  is  not  taken  away  or  supereeded  by  the  statutory 
proceeding  of  garniahment:  Sahin  v.  Andenon,  81  Or.  487,  followed. 

S.  OBBDiroBs'  Bill — Supplsmbittabt  PsooKBDivoe. — A  Judgment  credi- 
tor's remedy  by  a  salt  in  equity  in  the  nature  of  a  creditors*  bill  to 
uncover  assets  fraudulently  concealed  is  not  superseded  by  the  statu- 
tory provision  for  proceedings  supplementary  to  execution  conferred 
by  Hill's  Ann.  Laws,  ||  308-^12.  This  latter  seems  to  be  particulariy 
designed  to  reach  property  which  still  remains  under  the  control  of 
the  debtor. 

S.  Adequatk  Remkdt — EqurrT  Jubisdictiok. — Where  several  defendants 
separately  claim  an  interest  in  or  a  portion  of  property  sought  to  be 
reached  by  the  plaintiff  an  equitable  proceeding  by  creditors'  bill  is 
the  only  adequate  remedy,  since  in  no  other  single  suit  can  all  disputes 
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touching  tlie  title  be  settled,  and  henoe  Bopplementary  and  gamisli- 
ment  proceedings  have  not  taken  the  place  of  the  long  eetablished 
chancery  suit. 

4.  Cbeditors'  B:ll — Libh  or  Gabnisbmekt. — A  judgment  creditor  by  the 
issue  of  an  execution  and  a  levy  thereunder  acquires  a  sufficient  Hen 
npon  property  alleged  to  have  been  fraudulently  conveyed  for  the 
purpose  of  defeating  payment  of  his  claim,  to  base  a  creditors'  suit 
upon,  although  he  has  not  exhausted  his  remedy  at  law  or  had  the 
execution  returned  nulla  bona:  Dawton  y.  SShm^  14  Or.  661,  and  Hahn 
T.  Sdlnum,  20  Fed.  806,  followed. 

Froiii  Umatilla:  Stephen  A.  Lowell,  Judge. 

On  or  about  the  seventeenth  day  of  April,  1896, 
the  plaintiff  W.  F.  Matlock  recovered  a  judgment  in 
the  Circuit  Court  of  the  State  of  Oregon  for  Umatilla 
County  against  the  defendant  W.  H.  Babb  upon  an  in- 
debtedness that  had  accrued  prior  to  January  1, 1892, 
for  the  sum  of  $1,870.63  and  $25  costs  and  disburse- 
ments, and  on  December  19,  1896,  recovered  a  second 
judgment  in  the  same  court  against  him  for  the  sum 
of  $2,304  and  $26.40  costs  and  disbursements.  Writs 
of  execution  were  duly  issued  thereon,  and  under  the 
one  issued  upon  the  first  judgment  the  sheriff  levied 
upon  sixty-eight  head  of  cattle  by  taking  them  into 
his  possession,  and  upon  some  thirty-two  head  addi- 
tional by  the  process  of  garnishment  served  upon  the 
defendants  R.  S.  Perkins,  G.  W.  Hunt,  and  G.  W. 
Ingalls,  in  whose  possession  they  were  at  the  time 
of  the  levy,  all  as  the  property  of  Babb.  The  sheriff, 
by  virtue  of  the  other  writ,  subsequently  levied  upon 
the  same  property  in  like  manner.  Concerning  these 
cattle  the  plaintiff  alleges,  in  substance,  that  about 
January  1, 1892,  W.  H.  Babb  was,  ever  since  has  been, 
and  now  is  the  owner  thereof;  that  about  December, 
1893,  he  leased  them  to  one  Peter  Schwab,  but  that  in 
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reducing  the  agreement  to  writing  he  used  the  name 
of  his  wife,  Hannah  N.  Babb,  one  of  the  defendants 
herein,  as  lessor,  and  caused  the  same  to  be  signed 
by  her  as  such;  that  Babb  caused  said  lease  to  be  so 
executed  for  the  purpose  of  deceiving  his  creditors, 
and  particularly  the  plaintiff,  and  to  hinder  and  delay 
the  collection  of  their  just  demands;  that  thereafter 
the  said  Hannah  N.  Babb,  for  the  purpose  of  hinder- 
ing, delaying,  and  defrauding  said  creditors,  and  for 
the  further  purpose  of  cheating  and  defrauding  the 
said  W.  H.  Babb,  made  a  pretended  transfer  of  the 
cattle  to  said  Perkins,  and  that  he  accepted  the  said 
transfer  with  like  intent  and  purpose;  that  said  pre- 
tended transfer  was  without  any  good  or  valuable  con- 
sideration, and  was  accepted  by  Perkins  with  full 
knowledge  that  said  property  belonged  to  Babb.  It  is 
further  alleged  that  the  defendants  Hunt  and  Ingalla 
claim  some  interest,  right,  or  title  in  and  to  said  cattle, 
but  that  such  right  or  interest,  whatever  it  might  be,  is 
inferior  and  subordinate  to  the  rights  of  plaintiff;  that 
all  the  defendants  are  insolvent,  and  that  Babb  has 
no  property  other  than  the  cattle  out  of  which  to 
make  the  amount  of  the  executions;  and  that  Perkins, 
Hunt,  and  Ingalls  threaten  to  sell  and  dispose  of  the 
cattle  now  in  their  possession,  and  appropriate  the 
proceeds  to  their  own  use,  to  the  irreparable  injury  of 
plaintiff.  A  demurrer  was  interposed  to  the  complaint 
in  behalf  of  Perkins,  Hunt,  and  Ingalls,  and  Hannah 
N.  Babb,  which  being  overruled  by  the  court,  and  a 
decree  given  and  entered  in  favor  of  plaintiff,  these 
defendants  appeal. 

Affirmbd. 
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For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  MesBTB.  A.  D.  Stillman  and  John  C.  Leasure. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs.  John  J.  Balleray  and  James  H*  Raley. 

Mr.  Justice  Wolybrton,  after  stating  the  facts, 
delivered  the  opinion  of  the  court. 

1.  The  appellants  insist  that  the  complaint  is  in- 
sufficient for  two  reasons:  First,  that  it  shows  plaintiff 
has  an  adequate  remedy  at  law  under  the  process  of 
garnishment;  and,  second,  that  the  facts  stated  do  not 
entitle  plaintiff  to  maintain  a  creditors'  suit  in  aid  of. 
an  execution  at  law,  and,  incidentally,  that  it  fails  to 
show  the  plaintiff  had  exhausted  his  remedy  at  law, 
or  that  he  had  procured  a  return  nulla  bona  upon  his 
executions.  In  support  of  the  affirmative  of  the  first 
question  it  is  argued  that  the  remedy  by  creditors' 
bill  in  equity  is  superseded  by  the  garnishee  process 
and  by  the  proceedings  supplementary  to  execution. 
In  so  far  as  it  pertains  to  such  process  under  a  writ  of 
attachment,  we  have  just  decided,  in  Sabin  v.  Ander- 
son, 31  Or.  487  (49  Pac.  870),  that  the  equitable  juris- 
diction  ordinarily  asserted  by  means  of  the  creditors' 
bill  is  not  superseded  thereby,  and  that,  where  garn- 
ishee proceedings  have  not  been  invoked  to  the  ex- 
tent of  obtaining  a  trial  upon  the  merits,  a  creditors' 
bill  will  lie  to  uncover  property  transferred  for  the 
purpose  of  defrauding  creditors  and  for  an  account- 
ing. It  is  therefore  unnecessary  to  discuss  the  ques- 
tion further  here. 

2.  But  this  case  involves  the  further  question  as 
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to  whether  the  proceedings  supplementary  to  execu- 
tion have  superseded  the  equitable  jurisdiction,  and 
to  this  the  same  answer  must  be  given.  The  statute 
provides,  in  effect,  that  after  the  issuance  of  an  execu- 
tion, and  upon  proof  to  the  satisfaction  of  the  court 
or  judge  thereof  that  the  judgment  debtor  has  prop- 
erty liable  to  execution  which  he  refuses  to  apply  to* 
wards  the  satisfaction  of  the  judgment,  he  may  be 
required  to  appear  and  answer  under  oath  concerning 
his  property;  and,  if  it  appear  that  he  has  any  prop- 
erty subject  to  execution,  the  court  or  judge  may 
make  an  order  directing  him  to  apply  the  same  in 
satisfaction  of  the  judgment,  or  the  property  may  be 
levied  upon  and  sold  as  provided  by  law.  The  court 
or  judge  may  also  make  an  order  restraining  the 
debtor  from  in  any  manner  disposing  of  his  property 
in  the  meantime,  and  for  disobedience  thereof  he 
may  be  punished  for  contempt:  Hill's  Ann.  Laws, 
§§  308-310.  Section  311  provides  another  means  for 
procuring  the  attendance  of  the  judgment  debtor  for 
examination,  and  section  312  gives  the  remedy  by 
garnishment,  and  this  is  all  there  is  of  the  proceeding 
supplementary  to  execution.  Aside  from  the  provi- 
sion for  the  garnishee  process,  none  of  these  sections 
provide  a  way  to  reach  third  persons  who  may  be 
holding  the  debtor's  property,  and  in  league  with 
him,  to  deprive  the  creditor  of  the  benefit  of  his  exe- 
cution; and,  indeed,  they  seem  to  have  been  intended 
to  uncover  assets  or  property  which  are  within  the 
possession  or  under  the  control  of  the  debtor  only, 
and  in  this  respect  the  provisions  therein  for  supple- 
mentary proceedings  can  in  no  sense  take  the  place  of 
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a  creditors'  bill.  The  case  of  Feldenheimer  v.  Tressely 
6  Dak.  265  (43  N.  W.  94),  is  much  in  point.  Spbncer, 
J.,  speaking  for  the  court,  says:  "We  cannot  assume 
that  the  legislature  intended  to  take  from  creditors 
any  of  the  remedies  that  they  enjoyed  under  the 
court  of  chancery  for  the  enforcement  of  their  judg- 
ment after  having  exhausted  their  remedy  at  law,  and 
turn  them  over  to  the  often  inadequate  and  imperfect 
remedy  provided  by  the  statute  in  regard  to  proceed- 
ings supplementary  to  execution.  Upon  reason  and 
autliority  the  remedy  by  creditors'  suit  exists  now  as 
it  formerly  did  under  the  Code  of  Chancery."  In 
support  of  this  view,  see  Bennett  v.  McGuire,  58  Barb. 
625;  Burt  v.  Hoettinger,  28  Ind.  217,  and  Monroe  v. 
Reid,  46  Neb.  816  (64  N.  W.  983). 

3.  There  is  an  additional  reason  beyond  those  as- 
signed in  Sabin  v.  Anderson,  81  Or.  487,  why  the  gar- 
nishee proceeding  is  not  as  effectual,  when  applied  to 
the  case  at  bar,  as  the  creditors'  bill.  It  is  disclosed 
by  the  complaint  that  Perkins,  Hunt,  and  Ingalls  are 
all  claiming  a  portion  of  this  property,  or  an  interest 
therein,  not  jointly,  but  severally,  so  that  one  pro- 
ceeding would  probably  not  settle  all  dispute  touching 
the  title,  whereas  by  the  creditors'  bill  this  end  may 
be  accomplished.  See,  in  this  connection,  Pierstoff  v. 
Jorges,  86  Wis.  128  (39  Am.  St.  Rep.  881,  56  N.  W.  735), 
and  Gullickaon  v.  Madsen,  87  Wis.  19  (57  N.  W.  965)- 

4.  In  support  of  the  contention  that  the  facts 
stated  do  not  entitle  the  plaintiff  to  maintain  a  cred- 
itors' suit  in  aid  of  the  executions,  it  is  urged  that 
as  a  foundation  of  such  a  suit  there  must  exist  an 
actual  lien  upon  the  property  which  is  the  subject 


522  Matlock  v.  Babb.  [  31  Or. 

of  the  contest,  and  that  an  attachment  which  is  ac- 
quired by  the  garnishment  of  third  persons  having 
the  possession  thereof  does  not  fill  the  requirements 
necessary  to  constitute  such  a  lien.  That  the  suit 
will  lie  to  set  aside  an  incumbrance  or  a  transfer  of 
property  made  to  defraud  creditors  in  aid  of  an  exe- 
cution at  law,  there  can  be  no  controversy:  2  Beach 
on  Modern  Equity  Jurisprudence,  §  924.  If,  after 
securing  his  lien  by  the  issuance  of  an  execution  and 
a  levy  thereunder,  the  creditor  is  compelled  to  come 
into  a  court  of  equity  for  the  purpose  of  removing 
the  obstruction  fraudulently  interposed  to  prevent 
the  ample  execution  of  the  writ,  he  may  do  so  im- 
mediately after  he  has  obtained  his  lien  by  such  levy, 
and,  the  obstruction  being  removed,  he  may  proceed 
to  sell  the  property  under  the  execution,  and  subject 
the  proceeds  thereof  to  the  payment  of  his  judgment 
Neither  is  he  required,  in  such  a  case,  to  exhaust  his 
remedy  at  law,  or  to  have  an  execution  returned  nulla 
bona,  before  he  can  resort  to  equity.  Tfie  lien  itself 
gives  the  equitable  right  to  have  the  fraudulent  trans- 
fers and  incumbrances  swept  away,  that  the  execution 
may  operate  effectively  to  transfer  the  better  title,  atid 
produce  the  larger  returns  for  the  judgment  creditor: 
Vanderpool  v.  Notley,  71  Mich.  422  (39  N.  W.  574). 
The  rule  is  distinctly  stated  in  Tappan  v.  EvanSy  11  N. 
H.  327,  as  follows:  "  Where  property  is  subject  to  exe- 
cution, and  a  creditor  seeks  to  have  a  fraudulent  con- 
veyance or  obstruction  to  a  levy  or  sale  removed,  he 
may  file  ^  bill  as  soon  as  he  has  obtained  a  specific  lien 
upon  the  property,  whether  the  lien  be  obtained  by 
attachment,  judgment,  or  the  issuing  of  an  execution. 
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But,  if  the  property  is  not  subject  to  levy  or  sale,  or  if 
the  creditor  has  obtained  no  lien,  he  must  show  his 
remedy  at  law  exhausted  by  an  actual  return  upon  his 
execution  that  no  goods  or  estate  can  be  found  (which 
is  pursuing  his  remedy  at  law  to  every  available  ex- 
tent), before  he  can  file  a  bill  to  reach  the  equitable 
property  of  the  debtor."  This  rule  was  approved  by 
Judge  Deady  in  Hahn  v.  Salmon,  20  Fed.  806.  And 
it  has  been  held  by  this  court  that  an  attachment  lien 
before  judgment  is  a  sufficient  foundation  upon  which 
to  invoke  the  equitable  jurisdiction  to  remove  fraudu- 
lent impediments  which  may  stand  in  the  way  of  lay- 
ing hold  of  the  property,  and  applying  it  to  the  pay- 
ment of  the  demands  of  attaching  creditors:  Dawson 
V.  Simsy  14  Or.  561  (13  Pac.  506).  Now,  the  property 
of  a  debtor  in  the  hands  of  a  third  party  is  levied 
upon  by  execution  in  like  manner  as  the  same  may 
be  attached  (subdivision  4,  §  283,  Hill's  Ann.  Laws), 
and  where  property  is  levied  upon  or  attached  in  the 
hands  of  a  third  person,  and  he  has  given  a  certifi- 
cate as  required,  the  officer  may,  in  the  further  exe- 
cution of  the  writ,  take  the  property  wherever  he 
can  find  it,  and  sell  and  apply  it  in  satisfaction  of 
such  writ:  Hill's  Ann.  Laws,  §§  284,  285.  Such  a  levy, 
it  would  seem,  places  the  property  in  custodia  legis. 
Mr.  Wade,  in  his  work  on  Attachments  (section  331), 
says:  "  Supposing  the  property  in  the  hands  of  the 
garnishee  to  be  attachable,  and  the  property  attached 
by  the  proceeding  taken  for  that  purpose,  he  there- 
after holds  it  subject  to  the  judgment.  Thencefor- 
ward the  property  is  in  the  custody  of  the  law,  and 
the  garnishee  becomes  its  legal  custodian."     To  the 
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same  effect,  see,  also,  Drake  on  Attachments,  §  453; 
Renneker  v.  Davis,  10  Rich.  (S.  C.)  Eq.  289.  The  very 
purpose  of  the  levy  by  garnishment,  as  well  as  by  ac- 
tual seizure,  is  to  create  a  lien,  and  thereby  charge  the 
property  with  the  payment  of  the  debt.  The  priority 
of  levy  gives  a  superior  right,  as  it  respects  other  at- 
taching creditors  and  all  subsequent  purchasers  and 
incumbrancers,  and  upon  principle  there  is  no  suffi- 
cient reason  why  such  a  lien  should  not  support  a 
creditors'  bill  in  aid  of  an  execution  at  law.  The 
case  of  Sabin  v.  Michell,  27  Or.  66  (39  Pac.  635),  was 
supported  and  the  suit  maintained  upon  a  like  lien, 
although  the  question  raised  here  was  not  directly 
decided.  We  think  the  lien  is  sufficient  to  support 
the  equitable  remedy  sought  to  be  invoked.  It  fol- 
lows that  there  was  no  error  in  overruling  the  de- 
murrer, and  the  decree  of  the  court  below  will  there- 
fore be  affirmed. 

Affibmed. 


[Azgaed  July  16;  deotdAd  Angait  2, 1M7.] 

NORTHUP  V.  HOYT. 

(48  Pao.  704.) 

AppoBTioivMBm  or  Mo  vets  to  State  Taxes. — The  '*  monesrs"  referred  to 
in  section  2818,  Hill's  Ann.  Laws,  requiring  oounty  treasurers  to  pay 
over  to  the  state  treasurer  in  gold  and  silver  coin  the  amount  of  state 
taxes  charged  to  their  respective  counties  out  of  the  first  of  **snch" 
moneys  collected  and  paid  in  to  them,  means  not  only  the  proceeds  of 
the  tax  levied  for  state  purposes  hut  also  the  proceeds  of  the  taxes  for 
general  county  purposes.  That  expression,  however,  does  not  include 
the  result  of  any  taxes  levied  for  specific  objects,— such  as  schools  or 
roads. 

Statutobt  Gokstbugtton.— When  a  constitutional  provision  prevents  a 
statute  from  applying  to  certain  persons  or  in  certain  cases  where  it 
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apparently  was  inteDded  to  apply,  the  courts  will  not  declare  the 
statute  unconstitutional  but  will  hold  that  it  was  not  intended  to  ap- 
ply to  sucli  pemons  or  cases. 

State  Tax  a  Cobpobatb  Oblioatioxt  or  Goum^T.— The  obligation  of  a 
county  to  pay  its  portion  of  the  state  tax  creates  the  relation  of  debtor 
and  creditor  between  the  county  and  the  state,  and  the  state  beoomea 
a  preferred  creditor  to  the  amoant  of  such  tax,  payable  out  of  the  gen- 
eral fund. 

From  Multnomah:  E;  D,  Shattuck,  Judge. 

Mandamus  proceeding  by  H.  H.  Northup,  a  tax- 
payer of  Multnomah  County,  to  compel  Ralph  W. 
Hoyt,  county  treasurer,  to  publish  a  notice  calling  in 
certain  warrants  for  redemption.  The  particulars  of 
the  dispute  are  stated  in  the  opinion.  Defendant  ap- 
peals from  a  peremptory  order  requiring  him  to  pub- 
lish the  notice  demanded. 

MoniFisi), 

For  appellant  there  was  a  brief  oyer  the  name  of 
Whalley  &  Muir^  with  an  oral  argument  by  Mr.  JoJm 
W.  Whalley. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs.  Henry  H.  Narthup^  in  pro.  per.,  and 
Edward  W.  Bingham. 

Mr.  Justice  Bban  delivered  the  opinion. 

By  section  2466  of  Hill's  Ann.  Laws,  as  amended  in 
1893  (Laws  1893,  p.  59),  the  treasurer  of  each  county 
is  required  to  give  notice,  by  publication  in  some 
newspaper  printed  or  circulated  in  his  county,  that 
there  are  funds  in  his  hands  to  redeem  outstanding 
warrant»  indorsed,  "Not  paid   for  want  of  funds," 
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whenever  he  has  as  much  as  $1,500  belonging  to  the 
county  fund.  On  the  eleventh  day  of  June,  1897,  the 
treasurer  of  Multnomah  County  had  on  hand  |74,- 
514.86  to  the  credit  of  the  general  county  fund,  and 
$6,776.71  belonging  to  the  road  fund  of  his  county, 
levied  and  collected  under  the  provisions  of  section 
4085,  and,  refusing  to  give  such  notice,  this  proceed- 
ing was  commenced  to  compel  him  to  do  so.  As  a 
defense  thereto  he  avers  that  there  was  at  the  time  a 
balance  of  $157,661.67  due  and  owing  from  his  county 
on  the  state  taxes  apportioned  to  it  for  the  year  1896, 
which,  under  section  2813,  he  is  required  to  pay  in 
full  before  applying  any  of  the  moneys  on  hand  to  the 
paymtnt  and  redemption  of  county  warrants,  and  the 
sole  question  presented  to  the  court  for  its  decision  is 
the  proper  construction  of  that  section.  It  reads  as 
follows:  "On  or  before  the  first  Monday  of  February 
in  each  year  the  several  county  treasurers  in  this  state 
shall  pay  over  to  the  state  treasurer,  in  gold  and  silver 
coin,  the  amount  of  state  taxes  charged  to  their  re- 
spective counties,  which  tax  shall  be  paid  out  of  the 
first  of  such  moneys  collected  and  paid  in  to  the 
county  treasurer;  provided,  however,  that  so  far  as  the 
time  of  payment  to  the  state  treasurer  is  concerned, 
the  same  shall  not  apply  to  the  county  treasurers  of 
the  counties  of  Wasco,  Umatilla,  Baker,  Union,  Grant, 
Jackson,  Coos,  Curry,  and  Josephine,  but  the  treasur- 
ers of  said  counties  shall  be  required  to  pay  over  to 
the  state  treasurer  on  or  before  the  first  Monday  of 
April  in  each  year."  The  contention  for  the  plaintiff 
is  that  this  section  contemplates  that  the  payment  by 
the  county  treasurer  on  account  of  state  taxes  charged 
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to  his  county  shall  be  made  from  the  moneys  collected 
on  the  levy  for  state  purposes  only,  and  that  any  other 
construction  thereof  would  be  violatiye  of  section  3, 
article  IX,  of  the  constitution,  which  declares  that 
« every  law  imposing  a  tax  shall  state  distinctly  the 
object  of  the  same,  to  which  only  it  shall  be  applied." 
Section  2813  comprises  the  entire  act  of  October 
21,  1864,  and  is  amendatory  of  section  46  of  the  terri- 
torial act  of  1854  (Laws  1855,  p.  441),  which  required 
the  county  treasurer  of  each  county  in  the  territory  to 
pay  over  to  the  territorial  treasurer,  in  gold  and  silver 
coin,  the  amount  charged  to  his  county  ^'out  of  the 
first  moneys  collected"  and  paid  into  the  county 
treasurer.  Aside  from  the  use  of  the  word  <<  state " 
for  ''  territory,"  the  act  of  1864  only  changed  the  lat- 
ter section  by  inserting  the  phrase  *'  of  such  "  before 
the  word  ''  moneys,"  so  as  to  make  it  read,  ^'out  of  the 
first  of  such  moneys  collected,"  and  in  extending  the 
time  for  the  payment  of  state  taxes  by  certain  coun- 
ties. It  is  conceded  that,  as  the  law  stood  prior  to  the 
act  of.  1864,  its  language  is  broad  enough  to  require 
the  treasurer  to  pay  the  state  taxes  out  of  the  .first 
moneys  collected  and  paid  into  the  county  treasury, 
without  regard  to  the  purpose  for  which  they  were 
collected.  But  the  contention  is  that,  by  using  the 
words  "of  such"  between  the  words  "first"  and 
"  moneys "  in  the  amendatory  act,  the  legislature  in- 
tended that  such  payment  should  be  made  from  the 
moneys  collected  for  state  purposes  only,  but  this 
seems  to  be  a  strained  construction  of  the  statute. 
What  office,  if  any,  the  words  "  of  such  "  were  designed 
to  perform  is  not  by  any  means  evident,  unless,  as  is 
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very  probable,  it  was  to  render  more  certain  the  nec- 
essity of  paying  the  state  taxes  in  gold  and  silver  coin, 
and  to  settle  the  contention  then  prevailing  as  to  the 
right  to  pay  such  taxes  in  treasury  notes.  See  White- 
aker  v.  HaUy^  2  Or.  128.  But,  however  this  may  be, 
the  section  referred  to  requires  the  county  treasurer 
of  each  county  to  pay  over  to  the  state  treasurer  by  a 
certain  time  the  entire  state  tax  apportioned  to  and 
charged  against  his  county,  and  it  would  be  absurd  to 
say  that  the  legislature  expected  such  payment  to  be 
made  only  from  the  money  collected  on  account  of 
what  is  commonly  denominated  the  ''  state  tax/'  when, 
in  the  very  nature  of  things,  it  could  not  all  be  col- 
lected and  paid  into  the  treasury  by  the  date  named. 
Certainly,  if  an  entire  change  in  the  policy  of  provid- 
ing state  revenue  had  been  intended  by  the  amenda- 
tory act  of  1864,  it  would  have  been  clearly  expressed, 
and  not  left  to  mere  inference  and  conjecture.  The 
evident  purpose  of  the  amendatory  act  was  to  extend 
the  time  for  the  payment  by  certain  counties  of  the 
state  taxes  charged  against  them,  and  not  to  change 
the  fund  out  of  which  such  payments  should  be  made. 
But  we  are  unable  to  concur  in  the  contention  of 
the  defendant  that  the  payment  of  the  state  taxes 
charged  against  his  county  is  to  be  made  from  the  first 
moneys  collected  for  taxes  and  paid  into  the  county 
treasury,  regardless  of  the  purpose  or  object  for  which 
they  were  collected.  The  constitution  declares  that 
every  law  imposing  a  tax  shall  state  the  object  of  the 
same,  to  which  only  it  shall  be  applied  (section  3,  arti- 
cle IX);  and  under  this  constitutional  provision  moneys 
received  by  taxation  for  one  purpose  cannot  be  law- 
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fully  diverted  by  the  legislature  to  any  other  purpose: 
First  National  Bank  v.  Barber,  24  Kan.  534;  Doty  v. 
Ellsbree,  11  Kan.  209.  Thus  moneys  derived  from  a 
tax  levied  in  pursuance  of  law  for  a  specific  object,  as 
for  the  support  of  the  common  schools  (section  2593, 
Hill's  Ann.  Laws),  or  for  laying  out,  opening,  or  mak- 
ing and  repairing  county  roads  (section  4085  Id.),  and 
the  like,  cannot  lawfully  be  applied  in  payment  of  the 
amount  due  from  the  county  to  the  state,  any  more 
than  it  could  be  applied  to  the  payment  of  any  other 
general  obligation  of  the  county.  When  the  law  de- 
clares the  object  for  which  a  specific  tax  is  levied,  the 
constitution  prohibits  the  application  of  the  money 
derived  therefrom  to  any  other  purpose,  and,  under 
the  settled  principles  of  construction,  the  moneys  de- 
rived from  such  tax  are  as  fully  and  effectually  ex- 
cepted from  the  operation  of  section  2813,  Hill's  Ann. 
Laws,  as  if  the  statute  had  contained  an  express  pro« 
vision  to  that  effect  ''  The  rule  of  construction  uni-> 
versally  adopted  is,"  says  the  Supreme  Court  of  New 
Hampshire,"  'Hhat  when  a  statute  may  constitution- 
ally operate  upon  certain  persons,  or  in  certain  cases, 
and  was  not  evidently  intended  to  conflict  with  the 
constitution,  it  is  not  to  be  held  unconstitutional 
merely  because  there  may  be  persons  to  whom  or  cases 
in  which  it  cannot  constitutionally  apply;  but  it  is  to 
be  deemed  constitutional,  and  to  be  construed  not  to 
apply  to  the  latter  persons  or  cases,  on  the  ground 
that  courts  are  bound  to  presume  that  the  legislature 
did  not  intend  to  violate  the  constitution."  Opinion 
of  the  Justices  of  the  Supreme  Judicial  Court,  41  N. 
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H.  555;  see,  also,  End.  Int.  St.,  §  179;  Clark  v.  Mayor, 
afc,  of  Syracuse^  13  Barb.  40;  Commonwealth  v.  Butler, 
99  Pa.  St.  535.  It  is  therefore  from  the  first  moneys 
received,  constitutionally  applicable  to  the  payment  of 
state  taxes,  from  which  such  taxes  are  to  be  paid,  and 
not  from  funds  derived  from  a  tax  which  the  county 
is  authorized  to  levy  or  collect  for  some  special  object. 
Now,  the  general  scheme  of  assessing  and  collect- 
ing taxes  in  this  state  creates  the  relation  of  debtor 
and  creditor  between  the  county  and  state  for  the 
amount  of  state  revenue  apportioned  to  the  county,  so 
that  it  becomes  a  liability  against  the  county  in  its 
corporate  capacity,  payable  out  of  the  funds  received 
for  general  county  purposes,  the  same  as  any  other 
obligation:  State  v.  Baker  CownJty,  24  Or.  141  (33  Pac. 
530).  And  all  taxes  levied  for  state  and  county  pur- 
poses, when  collected,  belong  to  the  county,  and  the 
state  becomes  a  preferred  creditor  to  the  amount  of 
the  state  revenue  apportioned  to  it.  So  that  while,  for 
convenience,  the  rate  of  taxation  included  in  the  gen- 
eral county  levy  for  the  special  purpose  of  raising 
money  with  which  to  pay  the  county's  obligation  to 
the  state  is  designated  as  a  state  tax  in  the  law  and 
upon  the  county  records,  it  is,  in  fact,  a  county  tax 
levied  for  county  purposes.  The  state  does  not  deal 
with  the  individual  taxpayer,  but  its  revenue  is  appor- 
tioned to,  and  collected  from,  the  various  counties  in 
their  corporate  capacity,  in  proportion  to  the  taxa- 
ble property  in  each,  and  is  payable  by  the  county, 
whether  collected  from  the  taxpayer  or  not;  and  there- 
fore money  raised  from  taxation  for  general  county 
purposes  is  not  diverted  from  the  object  for  which  it 


July,  ISUT.J  Wyatt  t;.  Wyatt.  631 

was  laid,  within  the  meaning  of  article  IX,  section  3,  of 
the  constitution,  by  being  applied  in  payment  of  the 
amount  of  state  revenue  apportioned  to  the  particular 
county.  As  we  understand  the  law,  upon  the  showing 
made  by  this  record,  the  County  Treasurer  of  Multno- 
mah County  should  have  given  notice  that  he  had  on 
hand  a  certain  amount  of  money  belonging  to  the  road 
fund  applicable  to  the  payment  of  warrants  on  such 
fund  theretofore  indorsed,  "Not  paid  for  want  of 
funds,"  but  no  warrants  drawn  on  the  general  fund  of 
the  county  can  be  pcdd  by  him  until  after  the  state  tax 
is  paid  in  full.  The  judgment  of  the  court  will  there- 
fore be  modified  accordingly. 

MODIFIXD. 

[DMidad  At  PSKDUROH  Jvlj  U,  WK,} 

WYATT  V.  WYATT. 

(49P10.866.)  81    531| 

37    552 

L  Equitt  Appsal  Without  thb  Btidbnob.— The  failure  to  Mag  np  the      '  %  m\ 
eyidenoe  with  the  transcript  on  appeal  renders  it  impossible  to  try  the      (31     531 
cause  anew  as  provided  by  Hill's  'Ann.  Laws,  1 643^  or  to  modify  the      {jf     2ii 
findings  of  fact  or  correct  the  conclusions  of  law  dedadble  thei^ 
from,  and  leaves  only  for  consideration  the  question  whether  the 
pleadings  are  sufficient:  Howe  v.  FoUentm,  6  Or.  353,  followed. 

S.  OovsTBUcnoN  OF  Pleadiho.— In  view  of  section  84,  Hill's  Ann.  Laws, 
providing  that  the  allegations  of  a  pleading  *' shall  be  liberally  con- 
strued, with  a  view  of  substantial  justice  between  the  parties/'  the  in- 
advertent omission  of  the  word  *'not"  in  a  complaint  will  be  cured 
by  a  decree  for  plaintiflf:    Weiner  v.  Lee  Shing,  12  Or.  273,  applied. 

3.  Ceeditor's  Bill— Sufficiewcy  of  Complaikt.— A  creditor's  bill  that 

alleges  the  issuance  of  an  execution  and  its  return  nulla  bona  is  suffi- 
cient without  an  averment  that  the  debtor  has  no  property  out  of 
which  the  judgment  can  be  satisfied:  Page  v.  QrarU,  9  Or.  116,  followed. 

4.  Married  Women  — Levy  op  Execution  Aoaiivst  Husband.— In  view 

of  the  liberal  statutes  in  Oregon  relating  to  married  women,  personal 
property  transferred  by  a  husband  to  his  wife  is  not  in  his  possession 
so  that  it  can  be  seized  under  a  writ  against  him. 


632  Wyatt  v.  Wyatt.  [81  Or. 

From  Union:  Robbrt  Eaein,  Judge. 

Suit  by  M.  F.  Wyatt  against  C.  G.  an4  S.  M.  Wyatt 
to  set  aside  certain  transfers  of  property  alleged  to  be 
fraudulent.  Plaintiff  prevailed  and  defendants  ap- 
pealed. 

Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  TTiomaB  H.  Crawford. 

For  respondent  there  was  a  brief  over  the  names 
of  Baker  &  Bakery  and  N,  E.  McLeod^  with  an  oral  argu- 
ment by  Messrs.  McLeod  and  Joseph  F.  Baker. 

Mr.  Chisf  Justice  Moore  delivered  the  opinion. 

This  is  a  suit  to  set  aside  a  conveyance,  and  to 
subject  the  real  property  therein  described  to  the  sat- 
isfaction of  plaintiff's  judgment.  It  is  alleged  in  the 
complaint  that  at  all  times  therein  mentioned  the  de- 
fendants, C.  G.  Wyatt  and  Sadie  M.  Wyatt  were  and 
are  husband  and  wife;  that  about  November,  1890, 
C.  G.  Wyatt  became  indebted  to  the  plaintiff  in  the 
sum  of  $206.66  on  account  of  money  paid  him  at  his 
request,  and  for  his  use  and  benefit;  that  he  was  then 
the  owner  of  certain  real  property,  particularly  de- 
scribing it,  "  and  a  large  amount  of  personal  property, 
the  description  of  which  is  not  known  to  the  plains- 
tiff";  that  on  September  28,  1895,  plaintiff,  having 
commenced  an  action  in  the  Circuit  Court  of  Union 
County  against  C.  G.  Wyatt  to  recover  the  amount  so 
due,  caused  a  summons  to  be  issued  therein  and 
served  on  the  said  defendant,  who,  on  October  2  of 
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that  year,  for  the  pretended  consideration  of  $1,600, 
and  with  intent  to  defraud  plaintiff  and  his  other 
creditors,  conveyed  said  real  property  to  the  said  de- 
fendant  Sadie  M.  Wyatt,  and  also  sold  and  transferred 
to  her,  for  a  pretended  consideration,  all  his  personal 
property  not  exempt  from  execution,  and  that  she  still 
holds  and  claims  all  said  property;  that  on  November 
4,  1896,  by  consideration  of  the  circuit  court,  plaintiff 
obtained  a  judgment  in  said  action  against  Wyatt  for 
the  sum  of  $2u6.66  and  his  costs  and  disbursements 
taxed  at  $100,  and  the  same  was  duly  entered  in  the 
judgment  lien  docket  of  Union  County;  that  an  exe- 
cution issued  on  this  judgment  was  delivered  tp  the 
sheriff  of  said  county  for  service,  who,  on  December 
4,  1896,  returned  the  same  wholly  unsatisfied,  and  re- 
cited thereon  that  after  diligent  search  and  inquiry 
he  had  been  and  was  unable  to  find  any  property  be- 
longing to  C.  G.  Wyatt  upon  which  to  levy;  "that 
said  C.  G.  Wyatt  had,  at  the  time  above  mentioned, 
nor  has  he  now,  any  other  property  than  the  real  and 
personal  property  before  mentioned  and  described, 
and  that. he  is  insolvent";  that  said  conveyance  was 
voluntary,  and  made  and  accepted  by  the  parties 
thereto  with  the  fraudulent  intent  of  placing  the 
property  out  of  the  reach  of  this  plaintiff  and  the 
other  creditors  of  C.  G.  Wyatt.  A  demurrer  to  the 
complaint  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  suit  against  either 
of  the  defendants  having  been  overruled,  an  answer 
was  filed  which,  after  denying  the  material  allega- 
tions of  the  complaint,  alleged  certain  facts  by  way  of 
affirmative  defense.    A  reply  having  put  in  issue  the 
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allegations  of  new  matter  contained  in  the  answer,  a 
trial  was  had  before  the  court,  which,  after  making 
findings  of  fact  and  law  from  the  evidence  taken,  gave 
a  decree  for  plaintiff,  from  which  the  defendants  ap- 
peal, but  the  evidence  so  taken  was  not  brought  up 
with  the  transcript. 

1.  It  is  contended  by  counsel  for  the  defendants 
that,  in  the  absence  of  the  evidence,  the  case  is  before 
us  on  appeal  upon  the  pleadings,  findings  of  fact,  and 
conclusions  of  law.  The  statute  provides  that  upon 
an  appeal  from  a  decree  given  in  any  court  the  suit 
shall  be  tried  anew  upon  the  transcript  and  evidence 
accompanying  it:  Hill's  Ann.  Laws,  §  543.  In  Howe  v. 
Patterson^  5  Or.  353,  an  appeal  from  a  decree  having 
been  taken,  and  the  transcript  filed  without  the  evi- 
dence, it  was  contended  by  counsel  for  the  appellant 
that  the  findings  of  fact  set  forth  in  the  decree  were 
conclusive  upon  the  parties  to  the  appeal;  but  it  was 
held  that  the  proposition  insisted  upon  was  untenable, 
the  court  saying:  <<An  appeal  from  a  judgment  in  an 
action  at  law,  as  provided  for  in  our  code,  is  in  the  na- 
ture of  a  writ  of  error  at  common  law,  because  it  ex- 
pressly provides  that  a  judgment  can  only  be  reviewed 
as  to  questions  of  law  appearing  upon  the  transcript 
Thus  it  will  be  seen  that  on  appeals  in  actions  at  law 
issues  of  fact  cannot  be  reviewed  by  this  court.  But, 
as  it  is  provided  that  on  an  appeal  from  a  decree  in  a 
suit  in  equity,  '  the  same  shall  be  tried  anew  upon  the 
transcript  and  evidence,'  it  is  obvious  that  where  testi- 
mony was  taken  in  the  court  below,  it  must  be  brought 
here,  so  this  court  may  try  the  cause  anew,  as  well 
upon  the  facts  as  upon  the  law."    It  would  be  impos- 
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sible  to  modify  the  findings  of  fact  without  having  be- 
fore us  the  evidence  upon  which  they  are  predicated, 
or  to  correct  conclusions  of  law  not  properly  deducible 
therefrom.  Yet  it  is  quite  clear  that  the  modification 
of  such  findings  and  conclusions  must,  of  necessity, 
be  involved  where  a  trial  anew  is  had  upon  the  *^  tran- 
script and  evidence."  It  follows  that  the  cause  cannot 
be  tried  anew  in  the  absence  of  the  evidence. 

2.  This  being  so,  the  only  question  before  us  for 
consideration  is,  does  the  complaint  state  facts  suffi- 
cient to  support  the  decree  ?  Upon  this  question  it  is 
insisted  that  the  complaint  is  fatally  defective,  because 
it  fails  to  allege  that  the  defendant  C.  G.  Wyatt,  at  the 
time  the  suit  was  instituted,  had  no  property  out  of 
which  the  debt  might  have  been  collected.  In  some 
jurisdictions  this  averment  has  been  held  to  be  essen- 
tial, notably  so  in  Indiana,  where  in  Brumbaugh  v. 
Richcreek,  127  Ind.  240  (22  Am.  St.  Rep.  649),  McBridb, 
J.,  in  discussing  the  subject,  says:  ''In  a  suit  by  a 
creditor  to  set  aside  a  conveyance  of  property  on  the 
ground  that  it  was  made  to  defraud  creditors,  an  aver- 
ment that  at  the  time  the  suit  was  brought  the  debtor 
had  no  property  out  of  which  the  debt  might  be  col- 
lected, or  an  averment  equivalent  thereto,  is  material 
and  necessary,  and  its  omission  is  fatal."  The  reason 
upon  which  this  rule  is  founded  is  that  in  a  suit  in  the 
nature  of  a  creditors'  bill  the  right  to  uncover  prop- 
erty alleged  to  have  been  fraudulently  conveyed,  and 
to  subject  it  to  the  payment  of  the  grantor's  anteced- 
ent debts,  rests  upon  the  doctrine  of  necessity;  but,  if 
the  debtor  have  other  property,  however,  applicable  to 
and  out  of  which  the  creditor's  demand  may  be  satis- 
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fied,  there  is  no  necessity  for  a  resort  to  this  remedy, 
in  which  case  a  court  of  equity  is  powerless  to  set 
aside  a  voluntary  conveyance;  for  so  long  as  a  person 
possesses  reason,  and  owes  no  duty  to  another,  he  may 
make  such  disposition  of  his  property  as  best  pleases 
his  fancy,  and  such  court  will  not  assume  to  act  as  his 
guardian;  but  when  he  is  indebted  to  another  his 
property,  or  sufficient  thereof  to  satisfy  his  creditor's 
demands,  is  morally  pledged  as  security  therefor,  in 
which  case,  if  the  debtor,  with  intent  to  hinder,  delay, 
or  defraud  his  creditors,  transfer  all  his  property  to  a 
party  who  accepts  the  title  with  knowledge  of  the 
grantor's  intention,  a  court  of  equity,  upon  an  allega- 
tion of  the  necessity  therefor,  will  uncover  the  fraud, 
and  set  aside  the  conveyance;  and,  hence,  in  those 
jurisdictions  where  the  rule  prevails,  the  importance 
of  alleging  that  at  the  time  the  suit  was  instituted  the 
debtor  had  no  property  out  of  which  his  creditor's  de- 
mands could  be  satisfied,  or  words  of  equivalent  im- 
port.  Examining  the  complaint  in  the  light  of  this 
rule,  it  will  be  observed  from  the  quoted  paragraph 
that  plaintiff  inadvertently  omitted  the  word  "not" 
after  the  word  "  had,"  supplying  which  it  would  read 
as  follows:  "That  said  C.  G.  Wyatt  had  [not],  at  the 
times  above  mentioned,  nor  has  now,  any  other  prop- 
erty than  the  real  and  personal  property  before  men- 
tioned and  described,  and  that  he  is  insolvent."  It  is 
contended  that  this  last  clause,  'Hhat  he  is  insolvent," 
is  a  legal  conclusion  not  deducible  from  the  facts 
averred.  In  the  strict  grammatical  sense,  this  is  no 
doubt  true,  but,  reading  the  allegation  in  the  light  of 
the  legal  conclusion,  it  is  manifest  that  the  word  *'not" 
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has  been  omitted  from  the  sentence.  The  decree  can 
not  supply  any  material  fact  ommited  from  the  com- 
plaint, but  it  establishes  every  reasonable  inference 
that  is  deducible  therefrom:  Weiner  v.  Lee  Shing,  12 
Or.  276  (7  Pac.  Ill)-  The  statute  provides  that  in  the 
construction  of  a  pleading  for  the  purpose  of  deter- 
mining its  effect,  its  allegations  shall  be  liberally  con- 
strued, with  a  view  of  substantial  justice  between  the 
parties:  Hill's  Ann.  Laws,  §  84.  Reading  the  quoted 
paragraph  of  the  complaint  as  a  whole,  in  the  light  of 
the  statute,  it  would  appear  to  be  reasonably  inferable 
therefrom  that  the  defendant  G.  G.  Wyatt,  at  the  time 
the  suit  was  instituted,  had  no  property  except  such 
as  he  had  conveyed  to  his  wife,  out  of  which  the  plain- 
tiff's judgment  could  have  been  satisfied,  and  any 
error  in  this  respect  is  evidently  cured  by  the  decree. 
3.  But,  however  this  may  be,  in  Page  v.  Orant,  9 
Or.  116,  the  same  contention  was  made,  in  answering 
which  the  court  say:  "We  do  not  think  this  proposi- 
tion can  be  sustained.  Courts  of  equity  entertain  jur- 
isdiction in  such  cases,  for  the  reason  that  the  remedy 
at  law  has  failed  or  proved  ineffectual.  The  sheriff's 
return  of  the  execution  unsatisfied  is  the  best  evidence 
of  such  failure  of  the  remedy  at  law,  and  cannot  be 
controverted:  Jones  v.  Green,  68  U.  S.  (1  Wall),  330; 
McElwain  v.  WilliSy  9  Wend.  559.  When  a  judgment 
•creditor  has  issued  an  execution,  and  the  sheriff  has 
returned  it  unsatisfied,  he  has  exhausted  his  legal 
remedy.  See,  also.  Bump  on  Fraudulent  Conveyances 
{2d  ed.),  525.  The  plaintiff  having  alleged  the  issu- 
ance of  a  writ  of  execution,  and  its  return  nulla  bona, 
if  he  had  entirely  omitted  to  aver  that  the  defendant 
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C.  G.  Wyatt  had  no  property  out  of  which  the  judg- 
ment could  have  been  satisfied,  the  facts  stated  were 
nevertheless  sufficient  to  entitle  him  to  the  relief 
granted. 

4.  It  is  also  insisted  by  counsel  for  the  defendants 
that  the  complaint  shows  that  at  the  time  this  suit 
was  commenced  there  was  a  large  amount  of  personal 
property  in  the  possession  of  and  claimed  by  Sadie  Mt 
Wyatt  which  had  been  transferred  to  her  for  a  pre- 
tended consideration,  after  plaintiff  had  instituted  hia 
action  at  law  against  her  husband;  that  the  wife's 
possession  of  such  property  is  that  of  her  husband; 
and,  since  he  had  a  large  quantity  of  personal  prop- 
erty, it  was  sufficient  to  satisfy  plaintiff's  judgment 
and  costs,  without  resorting  to  a  suit  in  equity  to  set 
aside  the  deed.  The  proposition  contended  for  as- 
sumes that  the  allegation  of  a  large  amount  of  per- 
sonal property  is  equivalent  to  an  averment  that  it 
was  of  the  value  of  $307.16,  the  amount  of  the  judg- 
ment and  costs  and  disbursements.  What  might  be 
considered  by  some  as  a  large  amount  of  property 
might  not  be  so  regarded  by  others;  but,  however  this 
may  be,  it  would  be  difficult  indeed  to  say  with  any 
degree  of  certainty  that  the  quantity  of  property  al- 
leged was  of  the  value  stated.  Assuming,  however, 
that  it  was  of  this  price,  it  does  not  follow,  under  the 
very  liberal  married  woman's  act  of  this  state,  that  the 
possession  of  the  wife  is  that  of  her  husband,  so  that 
this  property  could  have  been  levied  upon  as  that  of 
the  defendant  C.  6.  Wyatt.  The  transfer  of  this  prop- 
erty, as  between  the  husband  and  wife,  was  valid 
(Bradtfcldt  v.  Cooke,  27  Or.  194,  50  Am.  St.  Rep.  701, 
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40  Pac.  1);  and  if  Sadie  M.  Wyatt  took  posseBsion  of 
it  under  the  transfer,  and  exercised  acts  of  ownership 
over  it|  the  presumption  of  fraud  arising  from  the 
failure  to  obtain  possession- of  property  capable  of  im- 
mediate delivery  is  dispelled:  Hill's  Ann.  Laws,  §  776, 
subd.  40;  RuU  v.  Bolks,  27  Or.  368  (41  Pac.  691).  The 
court  having  granted  the  relief  demanded,  must  neces- 
sarily have  found  that  Sadie  M.  Wyatt  was  in  posses- 
sion of  the  personal  property  at  the  time  this  suit  was 
instituted;  and,  the  complaint  having  stated  facts  suffi- 
cient to  constitute  a  cause  of  suit,  it  follows  that  the 
decree  must  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 

31    539 
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GOLDSMITH  v.  ELWERT. 

(60  Paa  867.) 

1.  ALLXOATION8  AND  Psoor—FivDiNGs. —  A  decree  must  always  follow 

the  issues  made  by  the  pleadings,  and  if  it  is  based  on  irrelevant  evi- 
dence or  on  extraneoos  issues  it  cannot  be  upheld:  Bender  y.  Bender^ 
14  Or.  363;  Woodward  v.  Oregon  Railway  and  NamgaHon  Company^  18 
Or.  289,  and  Khahtla  y.  Oregon  Railway  and  NamgaUcn  Company ^  21 
Or.  136,  approved  and  applied. 

2,  Tbial  Dx  Novo  iK  Svpamfs  Cousr. —  On  appeal  to  the  sapieme  court 

in  an  equity  suit,  the  original  testimony  will  be  reviewed,  and  the 
court  will  draw  its  own  conclusions  therefrom,  rendering  such  final 
decree  as  may  be  proper. 

5.  Pbvsumftxoh — Failttbbto  Appsal. —  A  party  who  does  not  appeal  is 
considered  as  accepting  the  situation;  if  dissatisfied,  an  appeal  must 
be  taken,  either  direct  or  cross:  Shirley  v.  Burck,  16  Or.  83;  Thornton  v. 
Krimbel,  28  Or.  27;  Cooper  v.  Thamaeon^  80  Or.  162,  followed. 

From  Multnomah:  Loyal  B.  Stsabns,  Judge. 

This  is  a  suit  by  P.  Goldsmith,  S.  Oppenheimer, 
and  B.  Goldsmith,  as  partners,  under  the  firm  name 
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of  Goldsmith  &  Loewenberg,  against  Mrs.  J.  B.  Elwert 
and  Charles  P.  Elwert,  to  foreclose  a  lien  on  certain 
real  property  in  the  City  of  Portland.  The  facts  are 
that  on  June  17,  1893,  plaintiffs  entered  into  a  con- 
tract with  Mrs.  Elwert,  by  the  terms  of  which  they 
agreed  to  furnish  one  No.  23  Boynton  hot-water 
heater,  one  galvanized  iron  tank,  twenty-seven  radia- 
tors, and  the  necessary  piping,  constructed  in  such 
a  manner  as  to  secure  a  free  and  continuous  circula- 
tion of  hot  water,  and  to  place  the  same  in  a  house 
built  by  Mrs.  Elwert  on  said  premises,  and  guarantied 
that  the  radiators  placed  in  the  rooms  should  be  capa- 
ble of  heating  the  same  to  70^  Fahrenheit  when  the 
temperature  was  at  zero  outside,  and,  in  consideration 
thereof,  Mrs.  Elwert  agreed  to  pay  plaintiffs  $840, 
within  thirty  days  after  the  completion  of  the  work; 
that  on  October  16,  1893,  plaintiffs  executed  a  written 
memorandum  which  specified,  as  a  further  condition 
of  their  guaranty,  that  the  fuel  to  be  used  in  attaining 
the  guarantied  degree  of  heat  should  be  wood;  that 
plaintiffs  entered  upon  the  performance  of  their  con- 
tract, which  they  claim  to  have  executed  in  accord- 
ance with  the  terms  thereof,  and,  to  secure  the  pay- 
ment of  the  amount  agreed  to  be  paid,  filed  in  the 
proper  office,  within  the  time  prescribed  by  law,  their 
claim  of  lien,  and  bring  this  suit  to  foreclose  the 
same,  alleging  that  Mrs.  Elwert,  after  the  execution  of 
said  contract,  had  conveyed  the  premises  to  the  de- 
fendant Charles  P.  Elwert.  The  defendants,  after  de- 
nying the  material  allegations  of  the  complaint, 
which  is  in  the  usual  form,  allege  that  plaintiffs,  well 
knowing  that  Mrs.  Elwert  was  constructing  a  building 
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to  be  rented  and  used  as  a  boarding  house  or  family 
hotel,  agreed  to  place  the  heater,  pipes,  and  radiators 
therein,  guarantying  to  raise  the  heat,  in  each  of  the 
rooms  in  which  a  radiator  might  be  placed,  to  the  de- 
gree  hereinbefore  stated,  but  that  the  apparatus  so 
placed  in  said  building  would  not  raise  the  tempera- 
ture in  such  rooms  above  54^  Fahrenheit,  under  the 
conditions  specified  in  said  contract;  that  plaintiffs 
had  been  requested  to  remove  the  heater,  pipes,  and 
radiators,  but  had  neglected  to  do  so;  and  that,  in 
consequence  of  their  failure  to  keep  and  perform  their 
engagements,  defendants  had  sustained  a  loss,  and 
been  damaged  in  the  sum  of  $1,460,  for  which  they 
prayed  a  decree.  The  allegations  of  new  matter  con- 
tained in  the  answer  having  been  denied  in  the  reply, 
a  trial  was  had;  and  from  the  evidence  taken  thereat 
the  court  made,  inter  alia,  the  following  findings: 
'*  That,  among  other  things,  it  was  guarantied  by  the 
said  plaintiffs  that  said  house  should  heat  70^  when 
the  temperature  is  at  zero  outside;  and  the  court  finds 
that  there  is  a  great  deal  of  conflict  in  the  testimony 
as  to  whether  said  apparatus  will  heat  70^  when  the 
temperature  is  at  zero  outside,  and  finds  that  it  will 
not  do  so.  The  court  further  finds  that  plaintiffs  were 
at  all  times  ready  and  willing  to  test  said  apparatus 
to  ascertain  said  fact,  and  at  all  times  offered  to,  and 
were  willing  to,  increase  the  heating  capacity  of  said 
apparatus,  and  to  in  every  respect  cause  it  to  conform 
to  said  guaranty;  and  that  the  said  defendants  refused 
to  permit  said  plaintiffs  to  do  so,  and  refused  to  per- 
mit plaintiffs  to  make  a  full  and  sufficient  test  of  said 
heating  apparatus,  and  refused  to  permit  them  to  in 
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any  way  increase  the  capacity  thereof,  and  refused  to 
permit  them  to  fully  and  entirely  complete  their  said 
contract  with  defendants.  They  suffered  no  damages 
by  reason  of  the  said  apparatus  being  in  said  house, 
or  by  reason  of  any  defect  therein,  and  are  not  en- 
titled to  recover  any  damages  herein.  That  $640  is  a 
reasonable  sum  to  be  allowed  plaintiffs  as  payment 
for  the  said  apparatus  as  it  now  sets  in  said  house,  for 
the  work,  labor,  and  services  performed  and  material 
furnished  to  and  upon  said  house  in  putting  in  said 
apparatus,  and  $10  is  a  reasonable  sum  to  be  allowed 
plaintiffs  for  attorney's  fee  for  foreclosing  this  lien.'' 
The  court  thereupon  decreed  that  the  said  lien  be 
foreclosed,  and  ordered  the  property  sold  to  satisfy 
the  amounts  so  found  to  be  due,  without  awarding 
costs  or  disbursements  to  either  party,  from  which 
decree  defendants  appeal. 

Affirmed. 

For  appellants  there  was  a  brief  over  the  name  of 
Watson^  Beekman  &  WaUon,  with  an  oral  argument  by 
Messrs.  Edward  B.  Watson  and  DeU  Stuart 

For  respondents  there  was  a  brief  over  the  names 
of  Geo.  Q.  Oammans,  and  McQinn,  Sears  &  Simon^  with 
an  oral  argument  by  Messrs.  Henry  E.  McQinn  and 
Nathan  D.  Simon. 

Mr.  Chibf  Justice  Moorb,  after  making  the  fore- 
going statement,  delivered  the  opinion  of  the  court 

1.  It  is  contended  by  counsel  for  defendants  that 
the  only  issue  made  by  the  pleadings  is  as  to  whether 
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the  apparatus  so  furnished  by  plaintiffs  complied  with 
the  terms  of  their  guaranty,  and  that,  the  court  haying 
iound  that  it  did  not,  the  suit  should  have  been  dis- 
missed, and  hence  it  was  error  to  find  that  the  defend- 
ants refused  to  permit  plaintiffs  to  perform  their  en- 
gagements, or  that  the  work  and  labor  performed  and 
materials  furnished  were  of  any  reasonable  value. 
The  defendant's  answer  was  in  the  nature  of  a  plea  of 
avoidance  in  law,  which  admitted  the  execution  of  the 
contract,  but  denied  any  liability  thereunder  by  rea- 
son of  plaintiff's  default  in  failing  to  supply  such  ap- 
paratus as  they  had  agreed  to  furnish:  4  Enc.  PI.  & 
Prac.  666.  The  allegations  of  this  plea  having  been 
denied,  the  chief  question  to  be  determined  is  whether 
the  temperature  could  be  raised,  by  the  means  so  fur- 
nished, to  70^  Fahrenheit  when  the  temperature  out- 
side was  at  zero.  The  allegations  of  the  respective 
parties  afford  the  foundation,  and  the  proof  cor- 
responding therewith  constitutes  the  superstructure 
erected  thereon,  which,  when  considered  together,  will 
support  the  decree;  and,  under  this  rule,  it  has  been 
held  that  a  decree  in  a  suit  must  correspond  with  the 
allegations  of  the  pleadings,  and  that,  when  it  is 
predicated  upon  findings  made  from  evidence  which 
is  not  relevant  to  the  issue,  the  decree  cannot  be  up- 
held: Bender  v.  Bender,  14  Or.  353  (12  Pac.  713); 
Woodward  v.  Oregon  Railway  and  Na/vigation  Company, 
18  Or.  289  (22  Pac.  1076);  Knahtla  v.  Oregon  Short  Line 
Railway  Company,  21  Or.  136  (27  Pac.  91).  No  issue 
having  been  raised  on  the  question  of  plaintiffs'  offer 
or  defendants'  refusal  to  permit  them  to  make  a 
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proper  test  of  the  apparatus,  there  was  error  in  the 
court's  finding  thereon. 

2.  It  is  true,  the  circuit  court  found  that  the 
required  temperature  could  not  be  obtained  by  the 
means  furnished;  but,  the  cause  being  tried  here  d» 
novo  on  the  evidence  submitted  in  the  court  below,. 
this  court  will  draw  its  own  conclusions*  therefrom. 

Reviewing  the  evidence,  the  most  important  fact  to 
be  deduced  from  it  is  whether  the  apparatus  possesses 
the  requisite  capacity  to  heat  the  rooms  to  the  extent 
agreed  upon.  It  is  conceded  that  plaintiffs  supplied 
the  heater,  tanks,  pipes,  and  radiators  according  to 
contract,  put  them  in  their  proper  positions  in  the 
house,  made  the  necessary  connections,  and  turned 
the  water  into  the  apparatus,  from  which  there  was  no 
leakage,  thereby  demonstrating,  that  the  joints  were 
water-tight.  The  plaintiffs  called  R.  McKay  as  a 
witness,  who  testified  that  he  and  one  B.  Singer,  a 
[)luinber  and  gas-fitter,  who  had  adjusted  the  appa- 
ratus, tested  its  capacity  by  starting  a  fire  in  the  heater 
at  about  eleven  o'clock  in  the  forenoon,  which  they 
maintained  until  about  five  o'clock  that  evening,  at 
which  time  they  left  the  building;  but,  returning  the 
next  day,  they  renewed  the  fire,  and  succeeded  in  rais- 
ing the  temperature,  which  was  about  40^  or  45^  with- 
out, to  74°  in  the  hall  and  73°  in  the  dining  room; 
whereupon  they  sent  for  defendants'  architect  to  ex- 
amine the  apparatus,  with  a  view  to  obtaining  his  ap- 
proval of  the  same,  but,  a  carpenter  having  taken  off 
tlie  front  door  in  the  meantime,  the  temperature  had 
fallen  to  54°  before  he  arrived.     Several  expert  wit- 

•See  N€99Uy  ▼.  Ladd,  29  Or.  864.— Rbpobtib. 
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1168868  testified  that  Haswell's  Engineers'  and  Mechan- 
ics'  Pocket  Book  (thirty-first  revised  and  enlarged  edi- 
tion, published  in  1875,  by  Harper  &  Brothers,  Frank- 
lin Square,  New  York)  is  a  standard  work  upon  the 
several  subjects  therein  treated,  and  thereupon  page 
533  thereof  was  offered  in  evidence,  which  reads  as 
follows:  '^Warming  Buildings  and  Apartments  by  Low 
Pressure  Steam  (one  and  one-half  to  two  pounds)  or 
Hot  Water.  One  square  foot  of  plate  or  pipe  surface 
will  heat  from  forty  to  one  hundred  cubic  feet  of  in- 
closed space  to  75^^  in  a  latitude  where  the  tempera- 
ture ranges  from  10°  or  10°  below  zero.  The  range 
from  forty  to  one  hundred  is  to  meet  the  conditions 
of  exposed  or  corner  buildings,  of  buildings  less  ex- 
posed, as  the  intermediate  ends  of  a  block,  and  of 
rooms  intermediate  between  the  front  and  rear.  As 
a  general  rule,  one  square  foot  will  heat  seventy-five 
cubic  feet  of  air  in  outer  or  front  rooms,  and  one  hun- 
dred in  inner  rooms.  Plaintiffs'  expert  witnesses  tes<» 
tify  that  one  square  foot  of  radiating  surface  will  heat, 
on  an  average,  seventy  cubic  feet  of  inclosed  space  in 
the  latitude  of  Portland,  Oregon,  where  the  tempera- 
ture very  rarely  falls  to  zero.  The  opinion  of  these 
witnesses  in  respect  to  the  capacity  of  the  apparatus 
in  question  is,  no  doubt,  influenced  to  some  extent  by 
the  fact  that  defendants'  house  has  no  large  windows, 
and  being  protected  by  a  brick  fire  wall  on  one  side, 
and  sheltered  by  a  building  on  another,  is  not  very 
much  exposed  to  cold  weather.  One  of  defendants' 
expert  witnesses,  however,  says  that  there  is  very  little 
difference  between  a  corner  and  an  inside  house,  for 
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the  reason  that  no  high  winds  were  ever  known  to 
prevail  in  this  climate.  It  is  admitted  that  the  boiler 
placed  in  defendants'  building  has  a  capacity  for  heat- 
ing seven  hundred  square  feet  of  radiating  surface, 
and  that,  if  one  square  foot  of  radiation  equal  seventy 
cubic  feet  of  inclosed  space,  it  will  require  not  more 
than  six  hundred  and  fifteen  and  one-third  square  feet 
of  radiation  to  heat  the  house  to  the  required  degree, 
and  that  plaintiffs  placed  in  the  several  rooms  twenty- 
seven  radiators,  aggregating  six  hundred  and  fifty- 
four  and  one  third  square  feet  of  radiation.  It  will 
thus  be  seen  that,  if  the  ratio  existing  between  the 
square  feet  of  radiating  surface  and  the  cubic  feet  of 
inclosed  space  be  correct,  the  boiler  possessed  ample 
capacity,  and  the  radiators  afforded  a  sufficient  num- 
ber of  square  feet  of  exposure,  to  heat  the  building 
properly.  The  important  inquiry,  therefore,  is  to  as- 
certain the  ratio  in  question,  for  upon  its  proper  solu- 
tion the  decision  must  necessarily  hinge. 

The  only  evidence  that  tends  to  controvert  the 
ratio  assumed  is  the  fact  that  the  temperature  in  the 
building  was  never  raised,  probably,  to  the  required 
standard  by  the  means  supplied,  and  the  opinion  of 
O.  C.  Clark,  an  expert  witness,  called  by  defendants, 
who  testifies,  in  substance,  that  a  No.  23  Boynton 
heater  carries  seven  hundred  feet  of  radiation,  and 
that  the  radiation  in  the  house  is  about  six  hundred 
and  fifty  square  feet;  that  the  boiler  is  large  enough 
for  the  radiation,  but  the  radiation  is  not  sufficient 
for  the  house;  that  he  had  not  personally  examined 
the  apparatus  in  question,  but  he  was  certain  that, 
with  less  radiation  than  one  square  foot  to  forty  feet 
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of  inclosed  space,  the  temperature  could  not  be  raised 
from  zero  outside  the  building  to  70**  Fahrenheit 
within.  This  witness,  having  had  much  experience 
in  heating  buildings,  appears  to  be  thoroughly  con- 
versant with  the  subject,  and  no  one  can  read  his 
testimony  without  being  impressed  with  the  belief 
that  his  opinion  was  the  result  of  careful  considera- 
tion on  his  part;  yet  we  feel  that  the  ratio  so  given 
by  him  is  overborne  by  the  weight  of  evidence.  It 
is  true  that  other  witnesses  called  by  defendants  tes- 
tify that,  in  their  opinion,  the  apparatus  in  question 
will  not  heat  the  building  to  the  required  degree  of 
temperature,  under  the  conditions  imposed;  but  they 
do  not  testify  concerning  this  ratio,  nor  assign  any 
reason  for  their  opinion,  except  the  general  belief 
that  the  heater  is  too  small  for  the  purpose  for  which 
it  was  furnished.  A.  R.  Church,  a  plumber  and  gas- 
fitter,  being  called  as  a  witness  for  defendants,  says 
that  he  sont  a  man  to  test  the  heater,  who  maintained 
a  fire  therein  for  four  hours,  and  that,  while  the  tem« 
perature  was  76**  outside  the  building,  he  could  obtain 
but  72*^  within  the  rooms;  that  two  large  circulating 
coils  in  the  hall  did  not  get  warm,  but  the  rest  of 
the  coils  got  as  hot  as  was  necessary;  and  that  he  did 
not  touch  these  two  coils,  nor  intend  to  do  so.  E.  J, 
Church,  who  assisted  in  making  this  test,  being  called 
as  a  witness,  corroborates  A.  R.  Church,  and  says  that 
every  radiator  in  the  building  got  hot  except  the  two 
coils  in  the  hall,  and  that,  if  the  hot  water  had  circu- 
lated in  them,  it  would  have  increased  the  tempera- 
ture throughout  the  house.  William  Stokes,  architect 
of  defendants'  building,  says  that  the  radiators  have 
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an  air  valvej  which,  when  unopened,  causes  an  air 
chamber  to  be  formed,  which  prevents  circulation; 
that  he  discovered  the  water  did  not  circulate,  but 
did  not  inform  the  persons  who  were  attempting  to 
test  the  apparatus  of  this  fact  as  it  was  not  his  place 
to  tell  them  what  was  wrong,  but  it  was  their  duty  to 
know  what  to  do.  The  deposition  of  plaintiff  B.  Gold- 
smith shows  that  when  the  test  of  the  apparatus  was 
made  by  McKay  the  house  was  unfinished  and  damp, 
without  carpets,  furniture,  curtains,  or  shutters,  and 
unoccupied;  that  carpets,  curtains,  and  shutters  tend 
to  exclude  the  cold,  and  to  retain  the  heated  atmos- 
phere; that  when  a  room  is  furnished,  a  quantity  of 
air,  equivalent  to  the  number  of  cubic  feet  contained 
in  the  furniture,  is  displaced,  thereby  rendering  it  un- 
necessary to  heat  the  space  so  occupied;  that  it  is  cus- 
ternary,  and  was  also  contemplated  when  the  contract 
was  entered  into  with  Mrs.  Elwert,  that  the  final  test 
would  be  made,  and  the  maximum  degree  of  tempera- 
ture obtained,  when  the  house  was  finished,  the  walls 
dry,  and  the  rooms  furnished  and  occupied;  and  that 
the  time  necessary  to  make  a  proper  test  of  the  heat- 
ing capacity  of  the  apparatus  is  from  seven  to  ten 
days. 

It  is  very  evident  that  the  test  of  the  heater  made 
by  the  defendants'  witnesses  was  very  unfair;  for 
knowing  that,  if  the  air  was  permitted  to  escape  from 
the  coils, — which  could  be  easily  liberated  by  opening 
the  valves, — *the  heated  water  would  circulate  in  the 
pipes  and  radiators,  thereby  increasing  the  tempera- 
ture in  the  building,  they  purposely  made  no  effort  in 
that  direction.     While  it  does  not  positively  appear 
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that  the  temperature  in  the  house  was  ever  raised,  by 
the  means  provided  for  that  purpose,  to  the  required 
standard  under  the  conditions  agreed  upon,  and  it  is 
very  doubtful  if  that  fact  can  ever  be  demonstrated, 
for  the  reason  that  the  temperature  very  rarely  falls  to 
zero  in  the  latitude  of  Western  Oregon,  yet  we  think 
the  preponderance  of  the  evidence  fairly  shows  that 
the  heater,  pipes,  and  radiators  are  capable  of  gen- 
erating the  stipulated  degree  of  heat,  under  the  cir- 
cumstances recited  in  the  contract;  and,  such  being 
the  case,  plaintiffs  were  entitled  to  recover  the  con- 
tract price  of  the  apparatus,  and  to  a  foreclosure  of 
their  lien. 

3.  The  court  having  found  that  the  reasonable 
value  of  the  articles  so  supplied  and  the  work  and 
labor  performed  in  placing  them  in  position  was  but 
$640,  for  which  it  gave  a  decree,  and  plaintiffs  having 
failed  to  appeal  therefrom,  any  error  of  the  court  in 
that  respect  must  be  deemed  to  have  been  waived  by 
such  failure  {Shirley  v.  Burchf  16  Or.  83,  8  Am.  St. 
Rep.  273, 18  Pac.  351;  Thornton  v.  Krimbel,  28  Or.  271, 
42  Pac.  995;  Cooper  v.  Thoma^on,  30  Or.  162,  45  Pac. 
295);  and  hence  it  follows  that  the  decree  is  affirmed. 

Affibmbd. 
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[  Deoldad  Norember  22»  U87.] 

CONSER  V.  COLEMAN. 

(60  Pte.  S14.) 

BATinoATioir— A osNT.— Before  a  principal  can  be  said  to  haye  ratified 
the  unauthorized  act  of  an  agent,  it  must  appear  that  the  pzindpal 
knew  what  the  agent  had  done. 

From  Lane:  J.  0.  Fullbbton,  Judge. 

Suit  by  Elizabeth  Oonser  against  E.  P.  Coleman, 
administrator  of  K  B.  Cochran,  deceased,  America 
Cochran,  Anna  Murch,  W.  W.  Cochran,  C.  R.  Coch- 
ran, J.  B.  Cochran,  E.  B.  Barger,  Henry  Kruse,  and 
S.  H.  Holt.  From  a  decree  for  plaintiff,  defendant  C. 
B.  Cochran  appeab. 

Affibmbd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Lawrence  Bilyeu. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Oeorge  B.  Dorris. 

Pbb  Cubiam.  This  is  a  suit  to  foreclose  a  mort- 
gage executed  by  R.  B.  Cochran  to  the  plaintiff.  The 
defendant  Charles  R.  Cochran,  answering  the  com- 
plaint, which  is  in  the  usual  form,  alleges  that  the 
mortgage  covered,  with  other  property,  a  life  interest 
of  his  father  in  a  tract  of  land  of  which  he  was  the 
owner  in  fee  of  an  undivided  one  fourth;  that  after 
the  execution  of  the  mortgage  it  was  agreed  by  and 
between  the  mortgagor  and  mortgagee  and  himself 
that  if  he,  the  said  Charles,  and  his  wife,  would  deed 
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their  interest  in  a  certain  eighty-acre  tract  thereof  to 
one  J.  E.  Roach,  and  permit  the  purchase  price  to  be 
applied  on  the  mortgage,  the  mortgagor  would  deed 
to  him,  in  lieu  thereof,  and  the  plaintiff  would  release 
from  the  lien  of  such  mortgage,  a  certain  other  tract; 
that  in  pursuance  of  this  agreement,  and  in  reliance 
thereon,  he  and  his  wife  signed  and  executed  the  deed 
to  Roach,  and  the  proceeds  thereof  were  received  by 
the  plaintiff,  and  applied  on  the  mortgage;  and  that 
he  immediately  thereafter  went  into  possession  of  the 
tract  of  land  agreed  to  be  conveyed  to  him  by  the 
mortgagor,  and  has  ever  since  occupied  the  same. 
The  reply  denying  the  allegations  of  the  answer,  evi- 
dence was  taken,  a  trial  had,  resulting  in  a  decree  in 
favor  of  the  plaintiff,  and  said  defendant  Charles  R. 
Cochran  appeals. 

The  question  in  the  case  is  one  of  fact,  and  while 
it  is  clearly  shown  from  the  evidence  that  the  appel- 
lant and  his  father,  the  mortgagor,  entered  into  the 
agreement  and  contract  set  out  in  the  answer,  and 
that,  relying  thereon,  the  appellant  and  his  wife  exe- 
cuted the  deed  to  Roach,  it  is  equally  as  clear  that 
such  contract  was  made  without  the  authority  or  con- 
sent of  plaintiff.  Indeed,  it  was  not  seriously  claimed 
at  the  argument  that  she  was  a  party  to  the  agree- 
ment; but  the  contention  is  that,  having  received  the 
proceeds  of  the  land  sold  to  Roach,  and  applied  them 
on  her  mortgage,  she  thereby  ratified  the  contract  un- 
der which  such  proceeds  were  acquired.  But  it  is  ele- 
mentary law  that,  before  one  can  be  held  to  have  rati- 
fied the  unauthorized  acts  or  contracts  of  another,  he 
must  have  knowledge  thereof;  and  there  is  no  pre- 
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tense  that  plaintiff  knew  at  the  time  she  received  the 
money  of  any  agreement  between  the  defendant  and 
his  father  concerning  the  release  of  her  mortgage. 
Nor  is  there  any  room  in  the  case  for  the  doctrine  of 
subrogation.     The  decree  is  affirmed. 

Affirmed. 


[Decided  NoTember  22, 1897;  rehearing  denied.] 

HANDLEY  v.  JACKSON. 

(60  Pec  916.) 

1.  Equitt— EirjomiNG  Exacurioir.— Aooarto^eqnity  has  Jarisdictionto 

restrain  the  enforcement  of  an  unconscionable  Judgment  procured 
through  fraud,  or  unavoidable  accident,  or  excusable  mistake. 

2.  Gbouhd  op  Equitabls  RsLivF.^The  party  invoking  such  jurisdiction 

must  not  only  show  some  adequate  ground  of  interference  with  the 
judgment,  but  must  also  disclose  a  meritorious  and  sufficient  defense 
to  the  law  action,  or  at  least  to  some  substantia]  part  tliereof. 

3.  XJir AUTHORIZED  AppBARAHCs  OP  ATTORNEY— EviDBNca.— In  a  ]>rocoed- 

ing  to  restrain  the  enforcement  of  a  judgment  on  the  ground  that  the 
only  appearance  of  an  unserved  defendant  was  by  an  unatitliorizt  d 
attorney,  it  is  competent  to  hear  evidence  aliunde,  offered  for  the 
especial  purpose  of  rebutting  the  presumption  of  authority  in  the  at- 
torney. 

4.  Equitable  Rbliep  Aoainst  Judgment— Appearakcb  bt  Unauthor- 

ized Attorney.* — The  enforcement  of  a  judgment  dependent  upon 
the  appearance  of  an  unauthorized  attorney  for  a  party  who  was  sot 
served  with  summons  may  be  restrained  in  equity,  irrespective  of 
whether  the  attorney  is  responsible  financially,  or  acted  by  colluaioD 
with  the  other  party. 

5.  Ratipication.— A  judgment  rendered  against  a  defendant  under  an 

unauthoHzed  appearance  by  attorney  ia  not  ratified  by  a  conditional 
but  unaccepted  ofier  to  pay  a  certain  sum  in  fbll  satisfaction  of  the 
judgment 

6.  Res  Judicata— Judoicknt. —  A  judgment  is  conclusive  only  on  parties 

and  privies,  and  after  a  party  has  had  a  day  in  oourt,  from  which  it 

•Note.— The  anthorities  as  to  the  effect  of  a  judgment  obtained  upon  an  nn- 
anthorized  appearance  by  an  attorney  are  reviewed  in  extensive  notes  to  WitUamm 
V.  JMnaon  (N.  C).  2111  B.  A.  848, and  LUOe  Sock  SaOmig  Oomvpcan^  v.  WeUi  (Ark  ). 
64  Am.  8t  Rep.  246.— Reporter. 
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follows  that  where  Beveral  penons  m  sued  but  only  part  of  them  are 
brought  in,  a  judgment  between  the  plaintiff  and  such  defendants 
cannot  bind  the  defendants  who  did  not  participate  therein. 

From  Yamhill:  Henry  H.  Hewitt,  Judge. 

Charles  Handley  seeks  to  restrain  the  sale  of  cer- 
tain real  property  of  his  situate  in  Yamhill  County, 
about  to  be  sold  under  and  by  virtue  of  an  execution 
issued  out  of  the  Circuit  Court  of  the  State  of  Oregon 
for  Washington  County  upon  a  judgment  therein 
given  and  rendered  in  an  action  at  law  in  favor  of  the 
defendant  Ellen  L.  Jackson  and  against  plaintiff  and 
one  T.  B.  Handley.  The  action  was  upon  a  joint  and 
several  promissory  note  executed  by  the  said  Charles 
and  T.  B.  Handley  to  W.  R.  Jackson,  who  indorsed 
the  same  to  Ellen  L.  Jackson,  the  defendant  herein 
and  plaintiff  in  said  action.  The  present  bill  alleges 
that  Ellen  L.  Jackson  held  said  promissory  note  in 
trust  for  W.  R.  Jackson  by  voluntary  indorsement  and 
transfer  without  consideration;  that  she  began  said 
action  against  this  plaintiff  and  T.  B.  Handley,  but 
that  no  summons  was  ever  served  upon  this  plaintiff, 
and  that  he  never  had  any  notice  or  knowledge  what* 
ever  of  the  pendency  thereof,  or  that  the  same  had 
been  instituted,  until  long  after  the  rendition  of  judg- 
ment therein;  that  said  T.  B.  Handley,  who  is  an  at- 
torney of  said  court,  appeared  in  said  action  as  the 
attorney  for  plaintiff,  but  that  such  appearance  was 
wholly  unauthorized  by  plaintiff,  and  without  his 
knowledge,  direction,  or  consent.  It  is  also  alleged 
that  the  note  had  been  fully  paid  and  discharged 
prior  to  the  commencement  of  said  action.    A  journal 
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entry  in  the  original  action  overruling  a  demurrer  re- 
cites that  the  plaintiff  appeared  therein  by  attorney, 
and  this  is  the  only  finding  of  the  court  touching  his 
appearance  in  the  action  disclosed  by  the  record.  The 
decree  being  for  plaintiff,  defendants  appeaL 

Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Thoa.  H.  Tongue. 

For  respondent  there  was  a  brief  over  the  names  of 
J.  E,  Mag  era  and  James  McCain^  with  an  oral  argu- 
ment by  Mr.  Magers. 

Mr.  Justice  Wolverton,  after  stating  the  facts  in 
the  foregoing  language,  (delivered  the  opinion  of  the 
court. 

1.  The  principal  contention  of  defendants  is  that, 
inasmuch  as  this  suit  was  not  instituted  for  the  ex- 
press purpose  of  annulling,  correcting,  or  modifying 
such  judgment,  the  attack  thereon  is  collateral;  and 
hence,  being  the  judgment  of  a  court  of  general  juris- 
diction, it  was  incompetent  to  impeach,  by  evidence 
hehors  the  record,  the  finding  of  said  court  that  the 
defendant  had  appeared  by  attorney,  which  involves 
the  presumption  that  the  court  also  and  necessarily 
found  that  the  attorney  had  the  requisite  authority  to 
enter  such  appearance.  There  was  some  controversy 
at  the  argument  touching  the  nature  of  the  suit  in 
this  regard,  and  it  may  be  considered  as  collateral  un- 
der the  generally  accepted  definition  of  a  collateral 
attack,  but  it  is  not  necessary  for  us  to  determine  the 
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question  here.  Let  it  suffice  to  say  that  there  is  a 
well-established  and  clearly-defined  equitable  jurisdic- 
tion which  will  enable  courts  of  equity  to  restrain  the 
enforcement  of  an  unconscionable  judgment  or  decree 
procured  through  fraud,  or  through  some  unavoidable 
accident,  or  excusable  mistake  of  the  defendant  in  the 
action  or  suit.  Mr.  Pomeroy,  under  title,  "To  Re- 
strain Actions  or  Judgments  at  Law,"  states  the  doc- 
trine as  follows:  "  That  where  the  legal  judgment  was 
obtained  or  entered  through  fraud,  mistake,  or  acci- 
dent, or  where  the  defendant  in  the  action,  having  a 
valid  legal  defense  on  the  merits,  was  prevented  in 
any  manner  from  maintaining  it  by  fraud,  mistake,  or 
accident,  and  there  had  been  no  negligence,  laches,  or 
other  fault  on  his  part,  or  on  the  part  of  his  agents, 
then  a  court  of  equity  will  interfere  at  his  suit,  and 
restrain  proceedings  on  the  judgment  which  cannot 
be  conscientiously  enforced":  3  Pomeroy's  Equity 
Jurisprudence,  §  1364.  Chief  Justice  Marshall  rec- 
ognizes it  in  the  following  language:  "It  may  safely 
be  said  that  any  fact  which  clearly  proves  it  to  be 
against  conscience  to  execute  a  judgment,  and  of 
which  the  injured  party  could  not  have  availed  him- 
self in  a  court  of  law,  or  which  he  might  have  availed 
himself  at  law,  but  was  prevented  by  fraud  or  acci- 
dent, unmixed  with  any  fault  or  negligence  in  himself 
or  his  agents,  will  justify  an  application  to  a  court  of 
chancery ":  Marine  Insurance  Company  v.  Hodgson, 
7  Cranch,  331,  336.  And  in  further  support  thereof, 
see  Hendrickson  v.  Hinckley,  58  U,  S.  (17  How.),  443; 
Brown  v.  Buen^  Vista  County,  95  U.  S.  167;  Crim  v. 
HandUy,  94  U.  S.  652;  Phillips  v.  NegUy,  117  U.  S.  666 
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(6  Sup.  Ct.  901);  Wagner  v.  Shank,  59  Md.  313;  Given's 
Appeal,  121  Pa.  St.  260  (6  Am.  St  Rep.  795,  15  Atl. 
468);  Tomkins  v.  Tomkins,  11  N.  J.  Eq.  512;  Bryant  v. 
Williams,  21  Iowa,  329.  Mr.  Freeman  says:  "The 
judgment  complained  of  is  permitted  to  stand,  and 
the  court  of  equity  merely  inquires  whether  there  are 
any  equitable  circumstances  requiring  it  to  prevent 
the  person  in  whose  favor  the  judgment  was  recovered 
from  enforcing  or  taking  advantage  of  it."  See  elabo- 
rate and  well-considered  note  to  Morrill  v.  Morrill^  20 
Or.  \m  (23  Am.  St.  Rep.  95-117;  25  Pac.  362),  and 
2  Frcdiian  on  Judgments,  §  485;  also  Martin  v  Par^ 
son.-:  4U  Cal.  94.  So  that,  with  this  understanding  of 
t.ic  juiisdiction  and  its  exercise,  it  can  make  no  ap- 
piic'i.ible  difference  whether  such  a  suit  be  regarded 
.IS  a  direct  or  collateral  attack  upon  the  judgment. 

2.  In  general,  the  party  invoking  the  jurisdiction 
must  not  only  show  some  adequate  ground  of  interfer* 
^nce  with  the  judgment,  but  must  also  disclose  a  meri- 
torious and  sufficient  defense  to  the  law  action,  or  at 
least  to  some  substantial  part  or  portion  thereof:  Pig* 
gott  V.  Addicksy  3  G.  Greene,  428  (56  Am.  Dec.  547); 
Dunklin  v.  Wilson,  64  Ala.  162;  Taggart  v.  Wood,  20 
Iowa,  236;  Saner  v.  City  of  Kansas,  69  Mo.  46;  Reeves 
V.  Cooper,  12  N.  J.  Eq.  223;  Stokes  v.  Knarr,  11  Wis. 
389;  Colson  v.  LeiU^h,  110  111.  504;  Tomkins  v.  Tom- 
kins,  11  N.  J.  Eq.  512;  Parsons  v.  Nutting,  45  Iowa, 
404;  Harnish  v.  Bramer,  71  Cal.  155  (11  Pac  888).  Al- 
though some  authorities  maintain  that,  where  judg- 
ment has  been  entered  without  service  of  process,  and 
no  jurisdiction  having  been  acquired  over  the  person, 
appropriate   relief  will   be   granted  without  inquiry 
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touching  the  merits  of  the  original  claim:  Bowen  v. 
AUeUy  113  111.  54  (55  Am.  Rep.  398);  Great  West  Min- 
ing Company  v.  Woodmas  Mining  Company^  12  Colo. 
46  (13  Am.  St.  Rep.  204,  20  Pac.  771).  But,  however 
this  may  be,  the  allegations  of  the  complaint  herein 
bring  the  plaintiff  fairly  within  the  requirements  of 
the  generally  accepted  rule  above  stated. 

3.  It  is  perfectly  competent  in  such  a  proceeding 
to  hear  evidence  aliunde,  offered  for  the  especial  pur- 
pose of  negativing  or  overcoming  the  presumption 
of  authority  in  the  attorney  to  enter  the  appearance 
of  an  unserved  defendant  whom  it  is  sought  to  con- 
clude by  the  record:  Weeks  on  Attorneys  at  Law,  § 
202;  Harshey  v.  Blackmarr,  20  Iowa,  161  (89  Am.  Dec. 
520);  Bryant  v.  Williams,  21  Iowa,  329;  Shelton  v. 
Tiffin,  47  U.  S.  (6  How.),  163. 

4.  The  rule  formerly  obtained  in  England,  and  in 
some  of  the  states  of  the  Union,  that  an  appearance 
by  an  attorney  for  a  party  without  his  sanction  or 
authority  was  deemed  sufficient  for  the  court,  which 
would  look  no  further,  but  would  proceed,  and  leave 
the  party  to  his  remedy  against  the  attorney,  unless 
he  was  irresponsible,  or  his  appearance  was  through 
procurement  or  collusion  with  the  adverse  party:  Zo- 
tuch  V.  Pasherante,  1  Salk.  86;  Denton  v.  Noyes,  6  Johns. 
296  (5  Am.  Dec.  237);  Bunton  v.  Lyford,  37  N.  H.  512 
(75  Am.  Dec.  144).  However,  the  rule  in  nearly,  if 
not  all,  those  jurisdictions  has  latterly  been  mu(h 
qualijSed,  and  disabused  of  its  ancient  rigor.  But  by 
the  current  of  the  more  modern  authorities  it  has 
been  discarded  as  void  of  sound  reason  for  its  sup- 
port: Judge  Dillon  in  Harshey  v.  Blackmarr,  20  Iowa, 
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161  (89  Am.  Dec.  520),  very  ably  demonstrates  the 
injustice  of  the  rule.  He  says:  ''  It  obUges  a  person  to 
be  bound  by  the  unauthorized  act  of  a  mere  stranger. 
It  binds  him  by  a  judgment  of  a  court  without  a  day 
in  court.  It  relieves  the  other  party  of  a  duty  Which, 
in  reason,  belongs  to  him,  viz.,  to  serve  his  process, 
and  to  see,  at  his  peril,  that  his  adversary  is  in  court 
And  it  carries  out  this  unsoundness  by  compelling 
the  wrong  party  to  look  to  the  attorney.  True,  rea- 
son and  logic  would  say,  if  an  attorney  appeared  for 
me  without  my  knowledge  or  authority,  express  or 
implied,  I  should  not  be  bound  by  the  act  if  never 
ratified  or  promptly  disavowed,  and  if  the  adverse 
party,  being  ignorant  of  the  want  of  authority,  and 
carelessly  omitting  to  serve  process,  or  to  require  the 
attorney  to  show  his  authority,  has  been  damaged,  he, 
and  not  myself,  should  be  the  one  to  look  to  the  at- 
torney." The  inexorable  logic  of  this  great  jurist  has 
had  its  effect,  so  that  there  is  now  no  longer  any  doubt 
but  that  the  enforcement  of  a  judgment  obtained  and 
resting  upon  the  unauthorized  appearance  of  an  attor- 
ney for  a  party  not  served  may  be  restrained  in  equity, 
irrespective  of  the  question  whether  the  attorney  is 
responsible  or  irresponsible,  or  acted  by  procurement 
or  collusion  with  his  antagonist:  Parsons  v.  NuUingy 
45  Iowa,  404;  Newcomb  v.  Dewey,  27  Iowa,  381.  As 
to  whether  such  a  judgment  is  void,  or  voidable  only, 
it  is  not  within  the  scope  of  the  case  at  bar  for  us  to 
determine.  It  is  sufficient  for  the  present  purposes 
that  it  is  either. 

5.     The  evidence  is  strong  and  clear  that  T.  B. 
Handley  appeared  in  the  action  for  Charles  Handlisy, 
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and,  having  so  appeared,  filed  a  separate  answer  in  his 
behalf,  without  his  knowledge  or  consent,  and  that  no 
service  of  summons  was  ever  had  upon  the  latter.  In* 
deed,  Charles  Handley  had  no  knowledge  whatever 
that  the  action  had  been  commenced,  or  of  the  judg- 
ment having  been  obtained  and  entered  against  him, 
until  notified  some  ten  or  twelve  days  thereafter  by 
the  attorney  for  Mrs.  Jackson.  True,  Handley  made 
a  conditional  offer  to  pay  a  stated  sum  in  full  satisfac- 
tion of  the  judgment  and  costs,  when  so  notified;  but 
this  was  not  accepted,  and  an  execution  was  at  once 
issued.  The  offer,  unaccepted,  was  not  a  ratification 
of  the  judgment  rendered  against  him  under  the  un- 
authorized appearance.  The  suit  to  enjoin  was  com- 
menced before  the  condition  of  any  of  the  parties  had 
changed,  and  there  was  no  laches  or  lack  of  diligence 
in  the  plaintiff  herein  in  ascertaining  his  rights  and 
asserting  them  when  fully  understood. 

As  it  pertains  to  the  remaining  facts  in  the  case, 
the  court  below  found  that  Ellen  L.  Jackson  was  the 
holder  of  the  note  sued  on  in  the  Washington  Circuit 
Court  in  trust  for  W.  R.  Jackson,  and  that  the  same 
had  been  fully  paid,  satisfied,  and  discharged  prior  to 
the  commencement  of  the  action  thereon;  and  we  be- 
lieve, after  a  careful  consideration  of  all  the  evidence, 
that  these  findings  are  supported  by  the  proof.  These 
considerations  affirm  the  decree  of  the  court  below, 
and  it  is  so  ordered. 

Affibmbd. 
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On  Rbhbaring. 

Mr.  Justice  Wolvebton  delivered  the  opinion. 

6.  Since  filing  the  opinion  in  this  case  the  defend- 
ants filed  a  motion  for  rehearing  based  upon  a  ques- 
tion alluded  to  in  the  argument  of  counsel,  but  not 
discussed  in  the  briefs,  and  it  is  now  insisted  that  it  is 
vital,  and  ought  to  be  settled.  It  is  claimed  that  the 
judgment  in  the  case  of  Jackson  against  T.  B.  and 
Charles  Handley  is  res  adjudicata,  and  binding  upon 
Charles  Handley,  even  though  he  did  not  appear  in 
the  action,  because  the  payments  which  it  is  alleged 
discharged  the  obligation  were  made  by  T.  B.  Hand- 
ley;  that  is  to  say,  that  Charles  Handley,  by  claiming 
the  benefit  of  such  contractual  relations  between  T.  B. 
Handley  and  Jackson,  thereby  puts  himself  in  privity 
of  contract  with  T.  B.  Handley,  and  that  the  judg- 
ment, being  conclusive  upon  T.  B.  Handley,  operates 
with  like  effect  against  Charles.  It  will  be  remem- 
bered that  the  action  against  T.  B.  and  Charles  Hand- 
ley  was  upon  a  joint  and  several  promissory  note,  and 
was  a  case  in  which  a  several  judgment  could  have 
been  entered.  If  both  had  been  served,  T.  B.  might 
have,  if  he  so  desired,  permitted  judgment  to  have 
gone  against  him  by  default,  and,  if  so,  it  could  not 
have  been  claimed  that  the  default  judgment  was  res 
adjudicata  as  to  Charles.  Now,  would  the  case  have 
been  different  if  T.  B.  had  been  first  served,  and  trial 
had  upon  the  very  ground  which  Charles  Handley 
now  insists  discharged  the  obligation,  and  Charles  had 
subsequently  been  brought  in,  and  sought  to  resist 
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payment  by  an  interposition  of  the  same  defense?  We 
think  it  can  hardly  be  so  claimed.  In  Eikenberry  y. 
Edwards,  71  Iowa,  82  (82  N.  W.  183,  56  Am.  Rep.  360), 
a  case  of  some  analogy,  several  parties  were  sued,  and, 
haying  severed  at  the  trial,  one  of  them  prevailed. 
Subsequently,  in  a  trial  against  another,  it  was  sought 
to  conclude  the  plaintiff  by  the  former  judgment.  But 
the  court,  speaking  through  Rothrock,  J.,  said:  ''It 
would  be  a  novelty  in  the  law  of  former  adjudication 
if  a  defendant  in  an  action  can  procure  a  separate  trial 
as  to  the  issues  between  him  and  the  plaintiff,  and 
then  claim  that  the  trial  between  the  plaintiff  and  an- 
other defendant  was  an  adjudication  as  to  him."  As 
bearing  somewhat  on  the  question,  see,  also.  Smith  v. 
Ballantyne,  10  Paige,  101;  Coleman  v.  Hunt,  77  Wis. 
263  (45  N.  W.  1085).  It  is  a  fundamental  principle 
that  a  judgment  can  only  conclude  parties  and  their 
privies.  In  so  far  as  it  respects  the  judgment  in  the 
case  of  Jackson  against  the  Handleys,  it  stands  as 
though  Charles  had  never  been  made  a  party  or  ap« 
peared  in  the  action.  And  the  pretended  judgment 
actually  entered  against  T.  B.  Handley,  under  the  cir- 
cumstances of  the  case,  could  have  no  more  binding 
force  and  effect  upon  Charles  than  if  one  had  been 
entered  without  making  him  a  party  in  the  first  in- 
stance, as  each  was  entitled  to  his  day  in  court,  and  to 
contest  Jackson's  right  of  recovery.  No  privity  of 
contract  can  exist  between  codefendants  thus  situated. 
Motion  denied. 

BSHBABINO   DSKIBD. 
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[Decided  N0Teml)er  28,  1897;  nheuAag  denied.] 

WILLIS  V.  ABRAHAM. 

C51  Pec  79.) 

1.  Habmiav  Ebbob— ABOuiCEirrATiyB  Plbadiho.— The  xeftual  to  strike 

odt  of  an  answer  certain  allegations  that  oonstitated  an  aiigamentatiTe 
denial  was  harmleas,  where  the  allegations  were  such  as  oonld  have 
been  proven  under  the  specific  denials. 

2.  Admibsibilitt  of  Evidbvcb. — Evidence  that  a  deed  of  land  was  given 

to  plaintiff  as  a  matter  of  convenience  and  in  tmst  for  defendant,  al- 
though not  pleaded,  is  admissible  to  rebut  evidence  by  plaintiff  that 
defendant  and  he  purchased  the  land  together. 

S.  lDBif«— A  defendant  haying  denied  that  he  e^er  entered  into  a  transao- 
tion  wherein  he  agreed  to  pay  plaintiff  a  part  of  the  proceeds  of  certain 
lots,  may,  without  pleading  payment  or  release,  introduce  in  evidence 
a  reoeii^  made  by  plaintiff  to  him,  purporting  to  be  ''in  ftill  of  all 
accounts  to  date,  including  all  demands,  of  whatsoever  nature,"  in 
order  to  show  the  improbability  that  such  a  transaction  existed  prior 
to  the  date  thereofl 

From  Douglas:  J.  C;  Fullerton,  Judge. 

Action  by  William  R.  Willis  to  recover  from  Sol. 
Abraham  certain  moneys  alleged  to  be  due  under  a 
contract  Judgment  for  defendant,  and  plaintiff  ap- 
peals. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  William  R.  Willis  in  pro.  per. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs.  C.  A.  Sehlbrede  and  Albert  Abraham, 

Mr.  Justice  Wolverton  delivered  the  opinion  of 
the  court 

The  cause  of  action,  as  exhibited  by  the  complaint, 
is,  in  substance,  as  follows:  That  in  January,  1882,  the 
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plaintiff  was  the  owner  of  an  undivided  half  of  thirty- 
one  acres  of  land  at  Green's  Station,  and  that  defend- 
ant was  the  owner  of  an  undivided  one  half  of  fifty- 
seven  acres  at  what  is  now  the  town  of  Dillard,  and 
thirty-four  acres  at  what  is  now  the  town  of  Riddle, 
all  in  Douglas  County,  Oregon;  that  it  was  then  mu- 
tually agreed  that  all  said  lands  should  be  laid  off  into 
town  lots  and  offered  for  sale;  that  plaintiff  should 
attend  to  and  do  all  necessary  legal  business  in  re- 
cording plats  of  said  town  lots,  and  all  other  matters 
necessary  to  be  done,  so  that  the  sale  thereof  should 
be  in  all  respects  legal,  and,  when  his  interest  in  the 
lands  at  Green's  Station  was  sold,  that  he  should  pay 
to  defendant  one  third  the  proceeds  of  the  same,  in 
consideration  whereof  defendant  undertook  to  pay  to 
plaintiff  one  third  the  proceeds  of  the  sale  of  the  lands 
or  lots  at  Dillard  and  Riddle,  when  sold;  that  plaintiff 
has  duly  performed  on  his  part,  but  that  defendant, 
although  having  sold  his  interest  in  the  lands  and 
town  lots  at  Dillard  and  Riddle,  refuses  to  pay  to 
plaintiff  one  third  of  the  proceeds  thereof,  amounting 
to  $912.83.  The  answer  denies  that  plaintiff  was  the 
owner  of  any  interest  in  the  lands  at  Green's  Station, 
or  had  any  title  thereto,  except  the  mere  legal  title, 
which  was  conveyed  to  him  in  trust  for  the  defend- 
ant, under  an  express  understanding  that  he  should 
convey  said  lands  to  defendant  when  the  conditions 
of  a  contract  concerning  the  same  between  the  said 
defendant  and  one  Jeptha  Green,  the  former  owner 
thereof,  should  be  fully  performed.  It  is  admitted 
that  the  defendant  was  the  owner  of  the  undivided 
half  of  the  lands  and  lots  at  Dillard  and  Riddle,  but 
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all  other  allegations  of  the  complaint  are  specifically 
denied,  except  as  it  concerns  the  transfer  of  the  land 
at  Green's  Station,  which  is  qualified  by  an  allegation 
that  the'  plaintiff,  upon  a  rescission  of  the  contract 
with  Jeptha  Green,  at  defendant's  request  redeeded 
the  land  to  said  Green,  but  without  consideration,  ex- 
cept that  plaintiff  recovered  from  Green  compensation 
for  some  pretended  services  while  holding  the  legal 
title.  A  motion  was  filed  and  overruled  to  strike  out 
the  affirmative  matter  contained  in  the  answer.  The 
verdict  and  judgment  being  for  defendant,  plaintiff 
appeals.  Error  is  predicated  of  the  disallowance  of 
the  motion,  and  the  assignments  involve,  also,  alleged 
errors  in  the  admission  of  evidence  and  instructions 
to  the  jury. 

1.  The  affirmative  matter  of  the  answer,  to  which 
objection  is  taken  by  the  motion  to  strike  out,  consti* 
tutes  an  argumentative  denial  of  the  allegations  in 
the  complaint  which  it  was  intended  to  explain.  Such 
a  pleading  may  be  considered  faulty,  in  the  light  of 
the  best  authorities,  but  the  court's  refusal  to  strike 
out  could  have  done  the  defendant  no  harm,  inas- 
much as  those  facts  could  have  been  proven  under 
the  specific  denials.  The  evidence  would  have  been 
the  same  in  either  event,  and  consequently  the  result 
the  same.  Under  these  circumstances,  the  ruling  on 
the  motion  was  not  reversible  error:  Davis  v.  Shulery 
14  Fla.  438. 

2.  The  plaintiff,  as  a  witness  in  his  own  behalf, 
testified,  among  other  things,  as  follows:  *'Mr.  Abra- 
ham and  I  got  these  town  lots  together,  and  on  or 
about  the  eighth  day  of  January,  1882,  we  agreed  to 
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give  Mr.  Brandt  one  third  of  the  proceeds  of  these 
lots.  The  agreement  was  that  we  were  to  sell  these 
lands  and  divide  the  proceeds.  *  *  *  It  was  made 
here  in  Roseburg,  in  Mr.  Abraham's  office  in  his 
store.  That  was  after  we  had  title  to  this  interest  in 
those  town  sites  along  the  line  of  the  road."  J.  B. 
Riddle,  J.  M.  Dillard,  Jeptha  Green,  the  defendant, 
and  other  witnesses  called  in  behalf  of  the  defendant, 
testified,  over  the  objection  of  the  plaintiff,  to  matters 
tending  to  show  that  all  these  lands  were  purchased 
by  the  defendant,  the  consideration  moving  from  him 
only,  and  that  plaintiff  had  or  acquired  no  interest 
therein  whatever,  except  that  the  deed  from  Jeptha 
Green  for  the  land  at  Green's  Station  was  given  to 
him  as  a  matter  of  convenience,  and  in  trust  for  the 
defendant.  The  tract  was  afterwards  redeeded  to 
Green.  The  plaintiff  contends  that  this  testimony 
was  incompetent,  because  it  tended  to  prove  an  issue 
not  made  by  the  pleadings;  it  being  admitted  that  de- 
fendant was  the  owner  of  a  half  interest  in  the  Dillard 
and  Riddle  tracts.  But  the  plaintiff  himself  opened 
up  the  controversy  when  he  testified  that  he  and  the 
defendant  got  the  town  lots  together,  which  would 
imply  that  they  were  jointly  interested  in  the  pur- 
chase thereof,  and  it  was  perfectly  relevant  and  com- 
petent for  the  defendant  to  rebut  this  showing. 

3.  While  plaintiff  was  still  a  witness  in  his  own 
behalf,  and  under  cross-examination,  the  defendant 
produced  a  receipt  executed  by  plaintiff  to  him  on 
November  26,  1888,  purporting  to  be  "  in  full  of  all 
accounts  to  date,  including  all  demands  of  whatever 
nature,"  which  was  offered  in  evidence  over  plaintiff's 
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objection,  based  upon  the  ground  that  no  payment  or 
release  was  pleaded  in  the  answer.  The  purpose  of 
the  offer  was  to  show  the  improbability  of  the  exist- 
ence of  such  an  arrangement  or  transaction  as  plain- 
tiff alleges  to  have  existed  between  him  and  the 
defendant  prior  to  that  date,  and  not  to  show  payment 
or  settlement  of  that  particular  demand,  for  it  was  de- 
nied in  toto.  In  this  view,  its  admission  was  not 
error.  An  instruction  touching  the  receipt  was  alao 
objected  to  upon  the  same  ground.  When  read,  how- 
ever, in  connection  with  the  other  instructions,  it  is 
in  accord  with  the  purpose  for  which  the  receipt  was 
offered,  and  therefore  unobjectionable.  Other  instruc- 
tions excepted  to  were  properly  given,  and,  there  be- 
ing no  error  in  the  record,  the  judgment  of  the  court 
below  will  be  affirmed. 

.      AVVIBMSD. 


[Deeldad  NoTomber  29,  1S97 ;  xehewing  denied.] 

WHALEN  V.  TIPTON. 

(60  Pao.  I01«.) 

Fbaudulkht  RsPBEssKTATioir— Mistaks— RjEE8Ci88ioir.— In  Older  to  constt* 
tnte  fiuad  such  as  will  justify  a  rescission  of  a  oontract,  the  act  or 
omiflsioB  by  which  the  alleged  nndae  advantage  is  cUimed  to  haye 
been  obtained  must  have  been  willful  and  intentionaL 

From  Lane:  J.  0.  Fullbbton,  Judge. 

For  appellants  there  was  a  brief  oyer  the  name  of 
Bilyeu  &  Young^  with  an  oral  argument  by  Mr.  L. 
Bilyeu 

For  respondents  there  was  a  brief  and  an  oral  argu* 
ment  by  Mr.  J.  R.  Cunnyngham. 
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Pbb  Curiam.  This  is  a  suit  by  W.  H.  and  Jennie 
M.  Whalen  against  Mahala  and  John  E.  Tipton  to 
cancel  a  deed  executed  by  the  plaintiffs  on  December 
29,  1894,  conveying  to  the  defendants  forty  acres  of 
land  in  Lane  County,  in  exchange  for  lots  one  and 
two,  in  block  five,  of  West  Tabor  Villa,  in  the  City  of 
Portland,  on  the  ground  that  the  plaintiffs  were  in- 
duced to  make  such  exchange  by  the  false  and  fraud- 
ulent  representations  of  the  defendant  J.  E.  Tipton  as 
to  the  amount  then  due  upon  a  mortgage  on  the  Port- 
land property.  In  our  opinion,  this  allegation  is  not 
supported  by  the  testimony.  The  most  can  be  claimed 
from  the  evidence  is  that,  pending  the  negotiations, 
the  defendant  J.  E.  Tipton  stated  to  the  plaintiffs  that 
there  was  in  the  neighborhood  of  $400  due  on  the 
mortgage,  according  to  a  pass  book  which  he  had 
showing  the  payments  he  made  thereon,  and  that  at 
the  time  the  trade  was  consummated  he  said  they 
owed  but  $884  thereon,  when  in  truth  and  in  fact 
there  was  about  $683  due.  But  this  is  not  enough  to 
constitute  fraud.  It  is  a  necessary  ingredient  of  fraud, 
even  in  equity,  that  the  act  or  omission  by  which  the 
undue  advantage  is  obtained  should  be  willful  and  in- 
tentional. A  mere  mistake  is  not  sufficient:  2  Pome- 
roy's  Equity  Jurisprudence,  §  873.  Now,  there  is  no 
evidence  whatever  to  show  that  defendant's  statement 
as  to  the  amount  due  on  the  mortgage  was  willfully 
OT  designedly  made,  or  that  it  was  not  made  in  the 
utmost  good  faith,  and  with  an  honest  belief  that  it 
was  true.  The  trade  was  sought  by  the  plaintiffs, 
and  he  informed  them,  at  the  time,  of  the  nature  of 
the  mortgage  on  the  property,  and  the  names  of  the 
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mortgagee  and  its  agent  in  Portland,  so  that  they 
could  have  ascertain^  the  exact  amount  due  there- 
on if  they  had  so  desired.  He  concealed  nothing 
from  them  in  this  regard.  After  examining  the 
property,  and  satisfying  themselves  in  relation  there- 
to, the  plaintiffs  signified  their  willingness  to  make 
the  exchange,  and  on  their  invitation  the  defend- 
ants went  from  Portland  to  Lane  County,  for  the  pur- 
pose of  examining  their  property,  and  after  some 
further  negotiations  they  finally  agreed  to  make  the 
exchange.  At  the  request  of  the  plaintiffs,  the  defend- 
ants wrote  to  Portland  for  the  pass  book,  which  shows 
the  amount  and  date  of  all  payments  made  on  the 
mortgage,  and  also  for  a  certificate  from  the  agent  of 
the  mortgagee  to  the  same  effect.  After  the  receipt  of 
this  book  and  certificate,  and  after  an  estimate  of  the 
amount  due  on  the  mortgage  had  been  made  at  plain- 
tiffs' request  by  a  disinterested  party,  the  exchange 
was  consummated.  There  is  no  pretense  but  what  all 
the  payments  which  had  been  made  on  the  mortgage 
were  correctly  shown  on  the  book,  and  the  plaintiffs 
were  just  as  competent  to  estimate  the  amount  due  as 
the  defendants.  It  was  from  this  book  the  defendant 
J.  E.  Tipton  obtained  the  information  upon  which  he 
based  his  opinion,  and  it  was  from  the  results  of  cal- 
culations made  therefrom  that  all  parties  supposed 
that  only  $334  remained  due  on  the  mortgage.  The 
mortgage  in  question  was  one  given  to  the  Guarantee 
Saving  and  Loan  Association,  September  15,  1890,  by 
the  then  owner  of  the  property,  to  further  secure  the 
payment  of  an  advancement  of  $1,100  made  to  him  by 
the  company  on  eleven  shares  of  its  stock,  and  by  its 
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terms  provided  for  a  monthly  payment  of  $8.25  on  the 
stock,  besides  interest  at  the  rate  of  6  per  cent,  per  an- 
num, and  a  premium  of  7  per  cent,  per  annum  on  the 
principal  sum  named  in  the  mortgage.  The  system 
under  which  it  was  given,  and  upon  which  these  pay- 
ments were  to  be  made,  was  such  that  no  one  but  an 
expert  could  estimate  with  any  reasonable  degree  of 
accuracy  the  amount  due  on  the  mortgage,  and  the 
error  into  which  the  parties  in  this  case  seem  to  have 
fallen  was  but  natural,  yet  it  was  not  the  result  of  any 
fraud  or  deceit  on  the  part  of  the  defendants.  The  de- 
cree of  the  court  below  must  therefore  be  reversed,  and 

the  complaint  dismissed. 

Bbyeksed. 


[  ArgD«d  Norember  17 ;  dmslded  DM«mber  7, 1897.] 

WICKTORWITZ  V.  FARMERS'  INSURANCE 
COMPANY. 

(61PM.  76.) 

1.  Patmsht  or  iNStTBAVOV  "Pbemitju — Eyidsnob.— Under  a  provision  in  a 

policy  of  insurance  that,  unless  the  premium  be  paid  at  the  company's 
home  office  at  the  time  the  policy  was  issued  (such  payment  to  be  evi- 
denced only  by  the  president's  receipt  accompanying  the  policy),  or 
within  thirty  days  by  check  or  draft  direct  to  the  company,  payable  to 
the  president,  the  policy  should  be  null  and  void,  a  receipt  in  full  of 
premium  charged,  and  the  testimony  of  the  company's  agent  that  he 
delivered  the  policy,  collected  the  premium,  and  remitted  the  same  to 
the  company,  less  his  commission,  is  sufficient  to  prove  the  payment 
of  said  premium. 

2.  Pbooi*  or  Agbnct.*— The  rule  that  the  statements  of  an  agent  are  not 

competent  to  prove  his  own  agency  applies  only  to  such  statements 
when  made  out  of  court,  and  does  not  restrict^e  right  of  a  person  to 
testify  concerning  the  nature  and  extent  of  his  Agency  for  another. 

S.  Admissiomb  or  Aqkut— Whbh  BiKDiirG.— To  have  an  agent's  admis- 
sions bind  his  principal  they  must  have  been  made  in  connection  with 

•Non.— In  this  connection  see  OowuU  v.  MeLoughUn,  28  Or.  280.— Rbfoktbb. 
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some  act  as  agent;  thus,  a  statement  by  a  general  manager  of  a  oorpora- 
tion,  made  in  the  course  of  a  private  conyersation,  and  not  in  connec- 
tion with  or  as  part  of  anj  official  duty  is  not  competent  evidence  of 
the  matter  stated,  against  the  principal:  North  Pacific  Lumber  Company 
Y.  WiUam&tU  Mill  Company,  29  Or.  219,  applied. 

From  Linn:  Gbobok  H.  Bubnstt,  Judge. 

This  is  an  action  by  Selig  Wicktorwitz  and  Com« 
pany  against  The  Farmers'  and  Merchants'  Insurance 
Company  of  Albany,  Oregon,  on  an  insurance  policy 
covering  loss  or  damage  by  fire  to  the  amount  of 
$1,000  on  certain  personal  property  belonging  to  the 
plaintiffs,  while  situated  at  No.  48  Blecker  Street, 
New  York.  The  complaint  is  in  the  usual  form  alleg- 
ing the  issuance  of  the  policy,  the  destruction  of  the 
property  by  fire  on  December  31,  1889,  its  value,  no- 
tice to  the  defendant  of  the  loss  and  damage,  and  the 
submission  of  due  proofs  thereof  within  the  time  re- 
quired by  the  policy.  The  answer  denies  all  the  alle- 
gations of  the  complaint,  except  the  incorporation  of 
the  defendant,  and,  for  a  further  and  separate  defense, 
in  substance  alleges  that  on  May  4, 1889,  in  considera- 
tion of  the  sum  of  $15  to  be  paid  as  therein  provided, 
the  defendant  company  agreed  to,  and  did,  issue  to 
the  plaintiffs'  assignor  the  policy  of  insurance  men- 
tioned and  referred  to  in  the  complaint;  that  one  of 
the  conditions  thereof  is  that  '^  if,  at  the  time  of  the 
making  of  this  policy,  the  money  consideration  herein 
named  be  not  actually  paid  in  lawful  money  to  the 
company  at  its  office  in  Albany,  Oregon,  which  pay- 
ment shall  be  evidenced  only  by  a  receipted  bill  of 
the  company  over  the  signature  of  the  president,  ac- 
companying said  policy,  payment  thereof  shall  then 
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be  made  within  thirty  days  from  the  date  of  the  issue 
of  policy  by  bank  check  or  draft  direct  to  company, 
payable  to  order  of  the  president, — otherwise  this 
policy  shall  be  void  ";  that  the  premium  was  not  paid 
at  the  time  of  issuing  the  policy,  or  at  all;  and  that, 
by  reason  thereof,  the  policy  is  void,  and  of  no  force 
or  effect  whatever.  It  is  also  alleged  that,  by  the 
terms  of  the  policy  it  is  provided  that  ''when  a  fire 
has  occurred,  injuring  the  property  herein  described, 
the  assured  shall  use  all  practicable  means  to  save 
and  protect  the  same,  and  shall  give  immediate  notice 
of  the  loss  in  writing  to  this  company,  at  its  office  in 
Albany,  Oregon.  When  personal  property  is  dam- 
aged, the  assured  shall  forthwith  cause  it  to  be  put  in 
order,  assorting  and  arranging  the  various  articles  ac- 
cording to  their  kinds,  separating  the  damaged  from 
the  undamaged,  and  shall  cause  an  inventory  of  the 
whole  thereof,  including  property  claimed  to  be  totally 
destroyed,  to  be  made  and  furnished  this  company, 
naming  the  quantity,  quality,  and  cost  of  each  ar- 
ticle"; that  the  plaintiffs  utterly  and  entirely  failed 
and  neglected  to  give  immediate  notice  of  the  alleged 
loss,  in  writing,  to  the  company,  at  its  office  in  Al- 
bany, Oregon,  and  have  failed,  refused,  and  neglected 
to  give  to  the  defendant  any  notice  whatever,  in  writ- 
ing or  otherwise,  of  the  alleged  loss  by  fire/  either  at 
its  office  in  Albany,  Oregon,  or  elsewhere,  and  have 
utterly  failed  and  refused  to  make  or  cause  to  be  made 
any  inventory  of  such  personal  property  alleged  to 
have  been  destroyed  by  fire,  including  that  alleged  to 
have  been  totally  destroyed,  naming  the  quantity, 
quality,  and  cost  of  such  articles,  or  to  furnish  the 
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same  at  any  time  to  the  defendant.  The  reply  denies 
the  allegations  of  the  answer,  and  alleges  that  the 
premium  was  paid  to  the  defendant  through  its  gen- 
eral agent  in  the  City  of  New  York,  and  that  it  re- 
ceived and  applied  the  same  to  its  own  use,  less  the 
agent's  commission,  and  thereby  waived  the  right  to 
have  it  paid  at  its  home  office  by  bank  check  or  draft 
payable  to  the  order  of  its  president;  and  that  the 
plaintiffs  duly  gave  notice  of  their  loss  to  the  defend- 
ant, and  also  furnished  due  proof  thereof,  as  alleged 
in  the  plaintiff's  complaint  herein;  and  that  defend- 
ant received  the  same,  and  never  made  any  objection 
thereto,  and  never  demanded  of  plaintiffs  any  other  or 
further  proof  of  loss,  or  an  inventory  concerning  said 
property,  at  any  time;  and  that  defendant  thereby 
waived  its  right  to,  and  should  be  estopped  from,  set- 
ting up  such  defense  at  the  trial  of  this  cause.  Upon 
the  issues  joined,  a  verdict  and  judgment  was  ren- 
dered in  favor  of  plaintiffs.  From  this  judgment  the 
defendant  appeals,  alleging  error  in  the  admission  of 
testimony,  and  in  overruling  its  motion  for  a  nonsuit. 

Rbysrsbd. 

For  appellant  there  was  a  brief  over  the  name  of 
Weatherford  &  Wyattj  with  an  oral  argument  by  Mr. 
James  K.  Weatherford, 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  0.  H,  Irvine. 

Mr.  Justice  Bean,  after  making  the  foregoing 
statement,  delivered  the  opinion  of  the  court 


Dec.  1897.]    Wicktorwitz  v.  Insurance  Co.         573 

1.  The  contention  for  the  defendant  is — firsty  that 
there  was  no  sufficient  proof  of  payment  of  the  pre- 
mium, in  accordance  with  the  terms  of  the  policy; 
and,  second^  that  there  was  no  legal  evidence  that  no- 
tice of  the  fire  or  proof  of  loss  had  been  given  to  the 
defendant  company,  as  required  by  the  terms  of  the 
policy.  Upon  the  first  question  it  is  enough  to  say 
that  the  evidence  shows  the  application  for  the  in- 
surance to  have  been  made  to  one  J.  M.  Lewis,  who 
was  an  agent  or  representative  of  the  company  in 
New  York,  and  by  him  forwarded  to  the  home  office, 
where  it  was  approved,  and  the  policy  issued,  and  for- 
warded to  Lewis,  for  delivery  to  the  assured.  Lewis 
subsequently  delivered  the  policy,  collected  and  re- 
mitted the  premium,  less  his  commissions,  to  the 
company,  and  its  receipt  thereof  was  introduced  in 
evidence,  and  this  is  sufficient  proof  of  its  payment. 

2.  Upon  the  other  question  the  evidence  is  that, 
after  the  fire,  Lewis  was  notified  thereof,  and  proceeded 
to  effect  an  adjustment  of  the  loss,  proof  of  which  was 
furnished  to  him  within  the  time  required  by  the 
policy.  The  objections  to  the  admission  of  the  testi- 
mony, as  well  as  the  motion  for  a  nonsuit  on  this 
branch  of  the  case,  are  all  based  upon  the  hypothesis 
that  there  was  no  competent  evidence  to  show  that 
Lewis  was  in  fact  an  agent  of  the  company,  with 
authority  to  settle  and  adjust  losses,  and  receive  no- 
tice and  proof  thereof,  at  the  time  of  the  fire.  The 
only  testimony  bearing  on  the  question  of  his  agency 
and  authority  in  this  regard,  aside  from  his  assuming 
to  act  for  the  company,  is  that  of  himself  and  Judge 
Hewitt.     Lewis,  whose  evidence  was  taken  by  depo- 
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sition  in  New  York,  testified  that  for  some  time  prior 
to  October  22,  1889,  he  had  been  in  the  habit  of  pro- 
curing policies  of  insurance  from  the  defendant  com- 
pany by  correspondence,  and  that  the  policy  in  suit 
was  so  procured,  but  that,  on  the  day  named,  he  en- 
tered into  a  written  agreement  to  represent  the  de- 
fendant as  its  agent  in  issuing  policies,  collecting  pre- 
miums, adjusting  losses,  and  otherwise  representing 
it,  east  of  the  Rocky  Mountains,  and  that  he  acted 
under  this  authority  in  adjusting  the  loss  and  receiv- 
ing and  forwarding  notice  and  proof  thereof.  Being 
asked  to  produce  and  deliver  his  commission  to  the 
officer  taking  his  deposition,  so  that  it  could  be  made 
a  part  thereof,  he  refused  to  part  with  the  original, 
but  delivered  a  copy,  which  was  attached  to  and  made 
a  part  of  his  deposition.  Upon  the  objection  of  the 
defendant,  however,  the  court  refused  to  permit  this 
copy  to  be  read  in  evidence,  on  the  ground  that  it  was 
incompetent.  Judge  Hewitt  testified  that  he  was  one 
of  the  attorneys  who  commenced  this  action;  that 
after  its  commencement,  in  the  course  of  a  general 
conversation  with  Mr.  Elderkin,  the  secretary  and 
general  manager  of  the  defendant  company,  in  the 
City  of  Albany,  Elderkin  said  that  Lewis  was  the 
agent  of  the  defendant  in  the  City  of  New  York,  and 
that  a  certain  paper  which  the  witness  then  exhibited 
to  him  was  a  copy  of  his  commission.  This  paper 
was  offered  and  received  in  evidence,  over  the  objec- 
tion of  the  defendant  that  it  was  incompetent,  and  not 
the  best  evidence,  and  that  no  proper  foundation  had 
been  laid  for  the  introduction  of  secondary  evidence 
of  the  contents  of  the  original  commission. 
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The  objection  urged  to  the  testimony  of  Lewis  is 
l>a8ed  upon  the  well  established  rule  that  the  mere 
^declarations  of  an  agent  are  not  competent  testimony 
to  prove  the  fact  of  agency.  But  this  rule  does  not 
prevent  him  from  testifying  in  court  upon  the  subject. 
It  has  reference  only  to  proof  of  the  declarations  of  an 
alleged  agent  made  out  of  court,  and  not  to  such  as 
he  may  make  under  oath  as  a  witness.  The  testimony 
of  an  agent  as  to  the  nature  and  extent  of  his  author- 
ity, when  it  rests  in  parol,  is  as  competent  as  the  testi- 
mony of  any  other  witness  who  may  have  knowledge 
on  the  subject.  ''It  is  competent  to  prove  a  parol 
agency,  and  its  nature  and  scope,''  says  Mr.  Justice 
Valbntinb  in  Howe  Machine  Company  v.  Clark^  15  Kan. 
494, "  by  the  testimony  of  the  person  who  claims  to  be 
the  agent.  It  is  competent  to  prove  a  parol  authority 
of  any  person  to  act  for  another,  and  generally  to  prove 
any  parol  authority  of  any  kind,  by  the  testimony  of 
the  person  who  claims  to  possess  such  authority.  But 
it  is  not  competent  to  prove  the  supposed  authority  of 
an  agent,  for  the  purpose  of  binding  his  principal,  by 
proving  what  the  supposed  agent  has  said  at  some 
previous  time.  Nor  is  it  competent  to  prove  a  sup- 
posed authority  of  any  kind,  as  against  the  person 
from  whom  such  authority  is  claimed  to  have  been  re- 
ceived, by  proving  the  previous  statements  of  the  per- 
son who  it  is  claimed  had  attained  such  authority/'  It 
is  clear,  therefore,  that  Lewis  was  a  competent  witness; 
but,  as  it  appears  and  is  admitted  that  his  authority  at 
the  time  of  the  fire  was  conferred  by  a  written  instru' 
ment,  the  writing  is,  of  course,  the  best  evidence  of  the 
nature  and  extent  of  his  agency,  and,  in  accordance 
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with  the  familiar  rules  of  eyidence,  must  he  produced, 
or,  if  not,  its  absence  must  be  satisfactorily  accounted 
for,  before  parol  evidence  of  its  contents  is  admissi- 
ble; and  hence  his  oral  testimony  as  to  the  nature  and 
extent  of  his  authority  was  incompetent.  It  might  be 
suggested,  however,  in  this  connection,  that  his  re- 
fusal to  permit  his  original  commission  to  be  made  a 
part  of  his  deposition  is  a  sufficient  showing  of  dili- 
gence on  the  part  of  the  plaintiffs  for  the  admission  of 
secondary  evidence  of  its  contents.  But  that  question 
is  not  before  us,  because  the  court  below  ruled  out  the 
copy  annexed  to  the  deposition,  and  it  is  not  a  part  of 
the  record  here. 

3.  The  paper  introduced  in  evidence  as  a  copy  of 
his  commission  wa3  not  shown  to  be  such  except  by 
the  admissions  of  Elderkin,  the  general  manager  of 
the  company,  made  to  Judge  Hewitt,  and  such  admis- 
sions were  incompetent  as  evidence  to  bind  the  de- 
fendant. The  rule  is  well  settled  that  the  admissions 
of  an  agent  to  bind  his  principal  must  be  made  at  the 
time  and  as  a  part  of  some  act  in  the  execution  of  his 
authority:  1  Greenleaf  on  Evidence,  §  113;  Cunning^ 
ham  V.  Cochran,  52  Am.  Dec.  230,  and  note.  There 
is  no  evidence  that  Elderkin  was  doing  any  act  within 
the  scope  of  his  authority  at  the  time  he  made  the  al- 
leged admissions.  They  were  made  in  the  course  of 
a  general  conversation  with  Judge  Hewitt  about  the 
agencies  of  the  company,  and  we  know  of  no  rule  of 
law  that  will  justify  the  admission  in  evidence  of  the 
declarations  or  admissions  of  the  general  manager  of 
a  corporation  to  charge  the  company  simply  because 
he  is  such.    If,  in  the  perforiuunce  of  some  act  within 


Oct.  1895.]      Klostbrman  v.  Marquam.  577 

the  scope  of  his  authority,  he  makes  an  admission 
which  is  part  of  the  res  gestae,  such  admission  is  ad- 
missible in  evidence  against  his  principal,  because  it 
is  a  part  of  the  act;  and  it  is  only  when  the  acts  of  an 
agent  will  bind  his  principal  that  his  representations, 
declarations,  and  admissions  respecting  the  subject 
matter  become  competent  evidence  for  that  purpose: 
North  Pacific  Lumber  Company  v.  Willamette  Mill  Com- 
pany, 29  Or.  219  (44  Pac.  286).  Eliminating  from  this 
case  the  oral  testimony  of  Lewis  as  to  the  nature  and 
extent  of  his  agency,  and  what  purports  to  be  a  copy 
of  his  commission,  introduced  in  evidence,  all  which^ 
as  we  have  said,  is  incompetent,  there  remains  no  evi- 
dence whatever  showing  or  tending  to  show  that 
Lewis  had  authority  to  adjudicate  losses  or  accept  no- 
tice and  proof  thereof;  and  for  this  reason  the  judg- 
ment of  the  court  below  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Reversed^ 

WoLYBRTONy  J.,  being  interested  in  the  result,  took 
no  part  in  this  decision. 

[  Decided  Ootober  28, 1886.] 

KLOSTERMAN  v.  MARQUAM. 

Appbal  from  Multnomah  County. 

Suit  by  A.  G.  Klosterman  against  P.  A.  Marquam 
and  others  to  foreclose  a  mortgage.  Decree  for  plain- 
tiff, from  which  this  appeal  is  taken. 

MitcheUp  Tannpr  &  Mitcfiell,  for  appellants. 
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Bronaughy  McArthuVf  Fenton  &  Bronaugh,  for  re- 
spondent. 

The  parties  haying  agreed  upon  a  settlement  of 
the  disputed  matter,  and  stipulated  accordingly,  on 
motion  the  appeal  was  dismissed.    No  opinion. 

Dismissed. 


[  Decided  0ct6ber  6. 18M.] 

WATTS  V.  WILTROUT. 

Appeal  from  Washington  County. 

Suit  by  M.  M.  Watts  against  John  Wiltrout  and 
others  to  set  aside  a  conveyance  and  subject  certain 
lands  to  the  payment  of  a  judgment  held  by  plaintiff. 
Plaintiff  and  part  of  the  defendants  appeal. 

Mr.  Thomas  H.  Tongue,  for  appellants. 

Messrs.  Samuel  B.  Huston  and  Barrett  &  Adams,  for 
respondents. 

Respondent  Clara  Dixon  moves  to  dismiss  the  ap- 
peal on  several  grounds. 

The  appeal  was  dismissed  with  costs  to  respondent 

Pixon.     No  opinion. 

Dismissed. 
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[  DMid«d  N(iT«Dib«r  9,  law.] 

MARX  V.  MOY  HAM. 

Appeal  from  Multnomah  County. 

Action  by  Dan  Marx  against  Moy  Ham  and  Richard 
Roe»  in  which  plaintiff  had  judgment. 

Mr.  Frank  V.  Drake^  for  appellants. 

Messrs.  Emmons^  Smith  &  Emmcms^  and  Oeorge  J. 
Cameron^  for  respondent. 

It  appearing  that  the  appeal  had  been  abandoned, 
the  judgment  of  the  lower  court  was  affirmed  on  mo- 
tion.   No  opinion, 

Affibmsd. 


(Deolded  I>6(Mmber29, 1807.]  »lb  m\ 

OREGON  LAND  COMPANY  v.  STUBBINGS. 

Appeal  from  Marion  County. 

Suit  by  the  Oregon  Land  Company  against  Wilson 
H.  Stubbings  and  others  to  foreclose  a  mortgage. 
Stubbings  and  Marion  County  appeal, 

Messrs.  Robert  0.  Morrow  and  Edward  -B.  Watson^  for 
Stubbings. 

Mr.  Oeorge  0.  Bingham^  for  Marion  County. 

Messrs*  Bonkam  &  Holmes^  for  Oregon  Land  Com- 
pany. 


31 
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Pursuant  to  the  written  stipulation  of  the  parties 
a  final  decree  was  entered  adjusting  the  conflicting 
rights  of  the  parties  as  they  had  agreed  to  among 
themselves.    No  opinion. 

M0DIFIBI>. 


[l>MM6dApril8,XN7.] 

AMERICAN  FIRE  INSURANCE  COMPANY 
V.  FISHER. 

Appbal  from  Multnomah  County. 

Action  by  the  American  Fire  Insurance  Company 
against  Adam  Fisher  to  recover  the  amount  of  a  prom« 
issory  note.  There  was  a  judgment  for  plaintiff  and 
defendant  appealed. 

No  appearance  for  appellant. 

Messrs.  Edward  MenderihaU  and  Joha  H.  HaU^  for 
respondent. 

It  appearing  that  the  appeal  herein  had  been  aban- 
doned, it  was,  on  motion,  ordered  that  the  judgment 
of  the  lower  court  stand  affirmed.    No  opinion. 

AfFIR1£B]>. 
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[Deeided  Norember  80,  1S91] 

SHULTS  t;.  HAMON. 

Appeal  from  Linn  County. 

Action  by  William  Shults  against  C.  G.  Hamon, 
wherein  plaintiff  was  defeated  and  appeals. 

Mr.  W.  R.  BilyeUj  for  appellant. 

Messrs.  Blackburn  &  Somers,  for  respondent 

It  appearing  that  the  matters  in  dispute  had  been 

amicably  settled  out  of  court,  the  motion  for  dismissal 

was  allowed.    No  opinion. 

Dismissed. 

[DMlded  Deoembtf  29, 1897.] 

OREGON  LAND  COMPANY  t;.  CRA.GIN. 

Appeal  from  Marion  County. 

Messrs.  Robert  0.  Morrow  and  Edward  B.  Watson^  for 
Stubbings. 

Mr.  Oeorge  O.  Bingham,  for  Marion  County. 

Messrs*  Bonham  &  Holmes^  for  Oregon  Land  Com* 
pany. 

This  matter  having  been  adjusted  out  of  court,  a 
decree  was  entered  similar  in  all  respects  to  the  one 
in  Oregon  Land  Company  t.  Stubbings,  ante,  p.  679.  No 
opinion. 

Modifibd. 
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[DMided  Aiisast  11. 1806.] 

MUNROE  V.  MUNROE. 

Appeal  from  Washington  County. 

Suit  by  Jackson  Munroe  against  Edith  Munroe  and 
others  to  Enforce  some  alleged  claims  against  certain 
real  estate*  There  was  a  decree  for  plaintiff  and  de- 
fendants appeal. 

Mr.  Thomas  H.  Tongue,  for  appellants. 

Messrs.  Samuel  B.  Huston  and  Zera  Snow,  for  re- 
spondent. 

The  parties  haying  settled  their  differences  and 

stipulated  for  a  dismissal,  it  was   so  ordered.     No 

opinion. 

Dismissed. 

[Decided  Deeembtf  29, 1897.] 

OREGON  LAND  COMPANY  v.  COFFEE. 

Suit  by  the  Oregon  Land  Company  against  H.  T. 
Coffee,  W.  H.  Stubbings,  and  others,  to  foreclose  a 
mortgage.  Stubbings  and  Marion  County  appeal  from 
a  decree  for  plaintiff. 

Messrs.  Robert  G.  Morrow  and  Edward  B.  Watson,  for 
Stubbings. 

Mr.  Oeorge  0,  Bingham,  for  Marion  County. 

Messrs.  Bonham  &  HolmeSf  for  Oregon  Land  Com- 
pany. 
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The  matters  in  dispute  haying  been  settled  herein 
by  amicable  agreement,  a  decree  was  entered  in  ac- 
cordance with  such  settlement,  and  in  all  respects  like 
the  one  in  Oregon  Land  Company  v.  Stubhings^  ante^ 

p,  579, 

Modified. 


[Deeided  November  6, 1S97.1 

SHORNO  t;.  KIEFER. 

Suit  by  L.  C.  Shorno  against  M.  B,  Kiefer  and 
others  to  enjoin  the  collection  of  a  certain  judgment. 
Decree  for  defendants,  from  which  plaintiff  appeals. 

Messrs.  Cake  &  Cake,  for  appellant. 

Mr,  Benjamin  P.  Welch,  for  respondents. 

It  appearing  that  the  parties  had  agreed  that  the 
appeal  should  be  dismissed,  it  was  so  ordered. 

Dismissed. 


[  Decided  October  7, 1307.] 

FARWELL  V.  NEEDHAM. 

(41  Pac.  988.) 

Prom  Linn:  Georob  H.  Burnett,  Judge. 

Messrs.  Oeorge  O.  Bingham  and  Thomas  H.  Tongue, 
for  appellant. 

No  appearance  for  respondent. 
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Opinion  by  Mr,  Justice  Wolverton. 

This  is  a  mandamus  proceeding  instituted  for  the 
purpose  of  requiring  the  defendant,  who  is  the  County 
Clerk  of  Linn  County,  Oregon,  as  such  ofiScer  to  file  a 
complaint  in  a  cause  entitled  in  the  Circuit  Court  of 
the  State  of  Oregon  for  Linn  County,  wherein  H.  Far- 
well,  the  plaintiff  herein,  was  plaintiff,  and  against 
one  John  N.  Hoffman.  The  plaintiff  tendered  with 
the  complaint  the  fee  allowed  the  clerk  under  the  act 
of  October  26,  1882,  but  the  defendant  refused  to 
make  the  filing  desired  until  plaintiff  should  pay  the 
fee  fixed  by  the  act  of  February  22,  1893,  and  by  said 
act  required  to  be  paid  before  any  filing  could  take 
place.  The  alternative  writ  was  issued;  to  this  a  de- 
murrer was  interposed  and  sustained  by  the  court  be- 
low, and  the  writ  dismissed.  Plaintiff  appeals.  The 
same  questions  involved  here  were  considered  in 
NoTthem  Counties  Trust  v.  Sears^  30  Or.  388,  and  there 
passed  upon  adversely  to  the  contention  of  plaintiff. 
That  case  is,  therefore,  decisive  of  this.  The  judg. 
ment  of  the  court  below  will  therefore  be  affirmed. 

Affibmbd. 

(Dedded  April  27, 1896 ;  rehearing  denied.] 

DOBBINS  ^.  DOBBINS. 

(44Pao.  602.) 

From  Columbia:  Thomas  A.  McBridXi  Judge. 
Mr,  W.  B,  Dillard,  for  respondent 
Mr.  N.  D.  Simon,  for  appellant. 
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Per  Curiam.  The  only  question  for  determination 
on  this  appeal  is  whether  the  evidence  is  sufficient  to 
sustain  the  decree  of  the  court  below  granting  plain- 
tiff a  divorce.  We  have  carefully  examined  the  rec- 
ord, and,  while  we  should  not  hesitate  to  affirm  a 
decree  refusing  a  divorce  thereon,  we  are  not  prepared 
to  say  that  the  evidence  fails  to  support  the  findings 
of  the  learned  judge  who  heard  it  in  the  court  below, 
and  whose  opportunity  for  passing  upon  the  credi- 
bility of  the  witnesses  and  the  weight  of  the  evidence 
was  much  superior  to  ours,  and,  therefore,  the  decree 
of  the  court  below  is  affirmed. 

Affirmed. 


fDeeided  Oetolwr  «,  1886.] 

STATE  V.  STURGEON. 

From  Tillamook:   Henry  H.  Hewitt,  Judge. 

R.  Sturgeon  was  convicted  of  selling  spirituous 
liquor  in  less  quantities  than  one  gallon,  without  hav- 
ing a  license  therefor,  and  appeals. 

Mr.  Thomas  B.  Handley^  for  appellant. 

Mr.  James  McCain,  for  the  state. 

Appeal  was  dismissed  for  failure  of  appellant  to 

file  a  brief  within  the  enlarged  time  allowed  for  that 

purpose.    No  opinion. 

Dismissed. 
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[  Decided  OctolMr  «,  ISM.] 

KLEPPIN  V.  POHLE, 

Appeal  from  Marion  County. 

Action  by  Paul  Eleppin  against  H.  Pohle  to  re- 
coyer  the  alleged  value  of  certain  personal  services. 
Plaintiff  appeals  from  an  order  dismissing  his  writ  of 
review  to  the  circuit  court. 

Messrs.  George  W.  Hollister  and  W.  H.  Holmes^  for 

appellant. 

Messrs.  Sherman^  Gondii  &  Park^  for  respondent 

Judgment  of  the  lower  court  was  affirmed  for  fail- 
ure of  appellant  to  file  his  brief  as  required  by  the 

rule.     No  opinion. 

Affirmbd. 


[Argued  Ifueh  12;  decided  Deoember  7.  IBOO.] 

FOREST  GROVE  DOOR  CO.  t;.  McPHERSON. 

(46  PM.  881) 

From  Washington:    Thomas  A.  MgBrids,  Judge. 

This  is  a  suit  to  foreclose  a  mechanic's  lien.  The 
facts  are  that  the  Forest  Grove  Door  and  Lumbering 
Company,  a  corporation,  haying  furnished  to  the  de- 
fendant Donald  McPherson  lumber  and  building  ma- 
terial to  be  used  in  the  construction  of  certain  build- 
ings, situate  upon  a  tract  of  land  in  Washington 
County,  filed  on  November  24, 1893,  a  claim  of  lien 
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thereon  in  the  office  of  the  county  clerk  of  said 
county,  containing  a  statement  of  its  (kmand,  to  se* 
cure  the  payment  of  $369.64,  and  on  the  next  day 
commenced  this  suit  to  foreclose  the  same.  Issue 
haying  been  joined,  a  trial  was  had  at  which  the 
court,  having  found  that  there  was  due  the  plaintiff 
$341.50,  gave  a  decree  foreclosing  the  lien  for  that 
amount,  from  which  the  defendants  appeal. 

Rbvbbssd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Thomas  H,  Tongue. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  S.  B.  Huston. 

Per  Curiam.  The  building  on  which  the  lien  is 
claimed  was  finished  and  occupied  more  than  forty 
days  before  October  24,  so  that  the  case  turns  on  the 
question  when  the  last  material  listed  in  plaintiff's 
account  was  furnished  by  the  mill  company,  the  lien 
haying  been  filed  November  24.  It  is  contended  by 
counsel  for  the  defendants  that  the  claim  was  not  filed 
within  the  time  prescribed  by  law,  in  consequence 
whereof  no  lien  ever  attached  to  the  property  sought 
to  be  charged  therewith.  The  decision  of  this  ques- 
tion depends  upon  whether  the  material  was  fur- 
nished on  the  twenty.fourth  day  of  October,  1893,  or 
the  day  after.  The  defendants  claim  that  they  re- 
ceived it  on  the  former  date,  while  the  plaintiff  insists 
that  it  was  not  delivered  until  the  next  day.  Albert 
W.  Mills  testifies  that  in   October  of  that  year  he 
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worked  for  the  plaintiff  at  its  Buxton  mill  and  deliv- 
ered the  lumber  to  the. defendants,  and,  referring  to 
the  date,  says:  *'My  recollection  is  it  was  on  the 
25th;  the  reason  for  that,  we  were  working  at  the 
dam,  and  I  was  in  charge  of  the  yard  that  day."  This 
witness  also  says  that  McPherson  made  out  a  bill  of 
the  lumber  so  obtained  on  a  piece  of  board,  which 
was  delivered  to  John  L.  Banks,  the  manager  of  the 
mill.  The  latter  testifies  that  the  lumber  was  ob- 
tained about  October  25,  although  he  was  not  present 
when  it  was  delivered;  and,  again  referring  to  the 
rdate,  he  says:  "That  was,  I  think,  on  the  twenty-fifth 
day  of  October."  The  office  of  the  plaintiff  is  located 
at  Forest  Grove,  where  its  books  are  kept;  and  its 
journal,  being  offered  in  evidence,  shows  that  on  Oc- 
tober 29  the  plaintiff  furnished  the  defendants  mer- 
chandise valued  at  $1.70.  On  the  next  line  below 
this  entry  appears  the  following:  "  Oct.  25.  To  mdse. 
$2.12."  This  relates  to  the  lumber  in  question,  but 
the  entry,  having  been  made  after  the  29th  of  that 
month,  shows  that  the  report  of  the  sale  had  not 
reuL.  .ed  the  office  on  that  date,  and  hence  not  much 
importance  can  be  attached  to  the  date  of  the  sale  of 
the  lumber  as  evidenced  by  the  entry  in  the  journal. 
McPherson  testifies  that  the  lumber  was  obtained 
October  24,  and  that  he  remembers  the  date  because 
on  the  next  day  he  paid  a  bill  of  $10,  and  took  a 
receipt  therefor  which  is  dated  October  25.  The 
receipt,  however,  is  not  in  evidence.  Charles  Smith 
testifies  that  he  hauled  the  lumber  in  question  from 
the  mill  on  October  24.  In  fixing  the  date  of  the 
delivery  of  the  lumber,  neither  of  the  witnesses  for 
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plaintiff  is  positive  that  it  was  on  the  twenty-fifth  of 
October,  while  McPherson  and  Smith  each  say  that 
it  was  on  the  day  before.  We  therefore  find  that  the 
material  was  delivered  on  October  24,  1893,  and  the 
claim,  not  having  been  filed  until  the  24th  of  the  next 
month,  was  not  filed  within  the  time  prescribed  by 
law,  and  as  a  consequence  the  lien  had  expired  at  the 
time  of  filing  the  claim.  The  decree  will  therefore  be 
reversed  and  the  complaint  dismissed. 

Bbvbbsbd. 


[  Decided  Deoember  21»  1M6.] 

McCANN  V.  WETHERILL. 

(47  PftO.  100.) 

From  Josephine:  Hibbo  K.  Hanna,  Judge. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs.  Francis  Fitch  and  WiUard  Crawford. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Davis  Brower. 

Pbr  Curiam.  This  is  a  suit  brought  by  Edward 
McCann  to  enjoin  Alexander  Wetherill  from  obstruct- 
ing or  interfering  with  the  flow  of  water  in  and 
through  a  certain  ditch  by  which  a  portion  of  the 
waters  of  Democrat  Gulch,  in  Jackson  County,  is  car- 
ried on  to  the  lands  of  plaintiff,  and  used  by  him  for 
irrigating  purposes.  The  plaintiff  claims  title  and  the 
right  to  use  three  hundred  inches  of  the  water  flowing 
in  the  gulch  by  adverse  user  of  himself  and  grantors 
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for  more  than  fifteen  years.  The  answer  denies  the 
facts  alleged,  and  sets  up  as  a  defense  that  Democrat 
Gulch  is  not  and  never  has  been  a  natural  water 
course,  but  that  all  the  water  flowing  therein  was  di- 
verted from  Althouse  Creek  into  said  gulch,  and  ap- 
propriated for  the  purposes  of  irrigation  and  for  stock 
and  domestic  use  by  defendant's  grantors  and  prede- 
cessors in  interest  more  than  twenty-five  years  ago, 
and  has  been  continuously  used  by  them  for  such 
purposes  ever  since  and  that  any  use  of  said  water  by 
the  plaintiff  and  his  grantors  was  a  permissive  one 
only.  The  reply  put  in  issue  the  allegations  of  the 
answer,  and  upon  the  issues  thus  joined  a  trial  was 
had  resulting  in  a  decree  in  favor  of  the  defendant, 
from  which  the  plaintiff  appeals.  The  issues  involved 
in  the  case  are  wholly  questions  of  fact,  and  itis  suffi- 
cient for  us  to  say  that  after  a  painstaking  examina- 
tion of  the  evidence  we  fully  concur  in  the  conclusions 
of  the  trial  court,  and  the  decree  is,  therefore,  affirmed. 

Affirmed. 

[Aigued  JanoAry  7;  decided  Febraaiy  28, 1807.] 

SOUTHERN  OREGON  COMPANY  t;.  GAGE. 

(47  PM.  1101.) 

From  Coos:  J.  C.  Fullbrton,  Judge. 

This  is  a  proceeding  by  writ  of  review  brought  by 
the  Southern  Oregon  Company  against  Gage,  sheriff 
of  Coos  County,  and  others.  The  petition  was  iBled  in 
the  court  below  September  10,  1895,  and,  omitting 
formal  mattersi  states  in  substance  that  on  the  eight- 
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eenth  day  of  July,  1895,  a  warrant  was  issued  out  of 
the  County  Court  of  Coos  County  to  the  sheriff,  com- 
manding him  to  collect  certain  delinquent  taxes  for  the 
year  1894,  among  which  was  a  pretended  tax  against 
the  plaintiff  of  $5,415.60,  and  that  by  virtue  thereof 
the  sheriff  was  about  to  seize  upon  certain  personal 
property  of  the  plaintiff  in  order  to  make  the  amount 
of  such  tax;  that  the  warrant  is  based  upon  an  order 
of  the  county  court  made  July  12,  1895,  directing  its 
issuance;  that  the  assessor  failed  to  file  the  assessment 
roll  until  September  1, 1894,  being  after  the  time  pre- 
scribed by  law,  and  the  extension  thereof  granted  by 
the  county  court;  that  an  unfinished  roll  was  filed 
prior  to  the  last  Monday  in  August,  1894,  but  the  as- 
sessor continued  the  work  of  assessment,  and  did  not 
in  fact  complete  it  until  the  meeting  of  the  board  of 
equalization  on  August  27, 1894;  that  the  county  court 
failed  to  levy  the  tax  at  the  September  term,  1894,  and 
did  not  make  such  levy  until  January  19,  1895,  after 
the  time  fixed  by  law  for  so  doing  had  expired;  and 
that  in  the  estimate  of  expenditures  the  court  had  un- 
warrantably included  an  item  of  $7,000,  being  interest 
upon  excessive  and  illegal  indebtedness  of  the  county. 
After  setting  out  the  effect  of  the  evidence  before  the 
board  of  equalization  touching  the  comparative  value 
of  certain  pieces  of  property  the  petition  assigns  as 
error  (1)  that  the  order  of  July  12, 1895,  is  insufiScient, 
in  that  it  does  not  show  that  any  taxes  were  levied 
upon  plaintiff's  property  for  the  year  1894,  or  that  any 
such  taxes  remained  unpaid  or  delinquent;  (2)  that  it 
appears  from  the  record  that  no  taxes  had  been  legally 
levied  against  the  property  of  plaintiff;  (3)  that  the 
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attempted  levy  is  based  upon  an  unwarranted  estimate 
of  taxes;  (4)  that  it  was  made  without  jurisdiction; 
(5)  that  the  court  failed  to  find  in  its  said  order  what 
if  any  taxes  assessed  against  plaintiff  were  delinquent 
and  unpaid;  (6)  that  plaintiff  had  no  opportunity  to 
be  heard  before  the  order  was  made;  (7)  that  the 
county  court,  sitting  as  a  board  of  equalization,  placed 
a  valuation  upon  the  land  of  plaintiff  in  excess  of  that 
warranted  by  the  evidence. 

The  return,  in  brief,  shows  that  certain  orders  and 
proceedings  were  made  and  had  as  follows:  On  August 
27,  1894,  the  board  of  equalization  having  under  con- 
sideration the  plaintiff's  petition  for  a  reduction  of  its 
assessment,  continued  the  hearing  thereon  from  day 
to  day  during  the  week,  when  the  board  adjourned 
and  certified  its  proceedings  to  the  county  court, 
which  met  September  6,  and  continued  the  hearing 
from  time  to  time  until  the  21st,  when  it  ordered  a 
large  reduction  of  plaintiff's  assessment  On  the  22d 
the  court  continued  the  matter  of  levying  the  tax  for 
1894  until  the  regular  January  term  thereof,  and  on 
January  24,  1895,  the  same  being  an  adjourned  day  of 
said  term,  made  its  estimate  of  expenditures  for  the 
year,  including  therein  $7,000.00  interest  upon  county 
indebtedness,  and  levied  a  tax  of  19  mills  on  the  dol** 
lar.  A  warrant  issued  March  2,  1895.  On  April  3 
the  court  extended  the  time  for  the  return  of  delin- 
quent taxes  to  July  6,  1895.  On  July  11  the  sheriff 
filed  the  same  with  his  certificate  annexed,  and  on 
July  18  the  warrant  referred  to  in  the  petition  was 
issued  by  the  clerk.  Although  alleged  in  the  petition, 
the  return  does  not  show  that  any  order  whatever  was 
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made  directing  the  issuance  of  this  warrant.  A  mo- 
tion to  quash  the  writ  having  been  sustained,  judg- 
ment was  given   dismissing  the   proceedings,  from 

which  this  appeal  is  prosecuted. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
J.  W.  Hamilton^  Dolph,  MaUory  &  Svmon,  and  John  A. 
Oray,  with  an  oral  argument  by  Messrs.  X  W.  HamiU 
ton  and  Rufus  Mallory. 

For  respondent  there  was  a  brief  over  the  names  of 
8.  H.  Hazard  and  Oeorge  M.  Brown,  district  attorney, 
with  an  oral  argument  by  Mr.  Hazofrd. 

Opinion  by  Mr.  Justice  Wolverton. 

This  record  presents  questions  identical  with  those 
discussed  and  determined  in  a  case  just  decided  be- 
tween the  same  parties  involving  the  assessment  and 
levy  of  taxes  on  plaintiff's  property  for  the  year  1893 
(30  Or.  250,  47  Pac.  852),  and  it  was  so  treated  by 
counsel  at  the  argument.  That  case  is,  therefore,  de- 
cisive of  this,  and  it  is  unnecessary  to  reiterate  the 
reasoning  here  upon  which  the  conclusions  are  based. 
The  judgment  of  the  court  below  will  be  affirmed. 

Affirmed. 
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[  Aigaed  Jannary  7 ;  decided  Febraair  28,  U97.1 

COOS  BAY  NAVIGATION  CO.  v.  COOS  COUNTY. 

(47Pao.U0I.) 

From  Coos:  J.  C.  Fullerton,  Judge. 

Petition  by  the  Coos  Bay,  Roseburg  and  East- 
ern Railroad  and  Navigation  Company  against  Coos 
County  and  its  officers  for  a  writ  of  review.  From 
a  judgment  against  it  the  petitioner  appeals. 

Affirmbd. 

For  appellant  there  was  a  brief  over  the  names  of 
John  A.  Chrayy  Dolph,  Mallory  &  Simon,  and  /.  W. 
Hamilton^  with  an  oral  argument  by  Mr.  Hamilton. 

For  respondent  there  was  a  brief  over  the  names 
of  S.  H.  Hazard  and  Oeorge  M.  Brown,  district  attorney, 
with  an  oral  argument  by  Mr.  Hazard. 

Mr.  Justice  Wolverton. 

The  facts  in  this  case  are  similar,  being  in  many 

respects  identical  with  those  stated  in  the  two  cases 

of  the  Southern  Oregon  Company  v.  Coos  County,  80  Or. 

250,  involving  the  validity  of   a  tax  levy  upon  the 

property  of  the  plaintiff  therein  for  the  years  1893  and 

1894,  except  that  in  this  case  the  order  of  July  12, 1895, 

is  exhibited  by  the  return  to  the  writ.     The  questions 

presented,  both  by  the  record  and  at  the     argument, 

are  the  same  as  in  the  two  cases  above  referred  to, 

which  are  therefore  decisive  of  this. 

Affirmed. 
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[DeddM  Kveh  22,  UQ7.] 

PLATTER  V.  UMPHLETT. 

From  Josephine:  H.  K.  Hanna,  Judge. 

A.  H.  H.  Platter  and  others  sought  to  enjoin  Alonzo 
Umphlett  and  others  from  using  or  diverting  the 
waters  flowing  in  certain  channels  on  the  land  of 
plaintiffs.  There  was  a  decree  for  plaintiffs,  from 
which  defendants  appeal. 

Messrs.  Francis  Fitch  and  WiUard  Crawford^  for 
appellants. 

Messrs.  Davis  Brower  and  Webster  &  Hammond^  for 
respondents. 

Decree  was  affirmed  on  motion,  the  appellants  be- 
ing in  default  in  not  serving  a  brief.    No  opinion. 

Affibmii). 


[DeoldMAiHril6,lM7.] 

BELL  V.  TOWN  OF  PRINEVILLE. 

From  Crook:  W.  L.  Bradshaw,  Judge. 

Action  by  M.  H.  Bell  to  recover  from  the  Town  of 
Prineville  the  amount  of  the  costs  and  disbursements 
in  a  certain  suit  on  the  ground  that  defendant  had 
promised  to  pay  them  if  the  plaintiff  would  dismiss 
such  suit,  which  he  had  done.  Plaintiff  appeals  from 
an  order  sustaining  a  demurrer  to  the  complaint. 
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Mr.  Oeorge  W.  Barnes  and  Wells  Bellt  for  appellant. 

Mr.  J.  T.  Mooref  for  respondent. 

On  motion  of  respondent  the  judgment  of  the  lower 
court  was  affirmed  for  failure  of  the  appellant  to  file 
the  abstract  of  the  record  required  by  the  rules  of 
the  court.     No  opinion. 

Affirmed. 


[Decided  April  6, 1897.] 

CONNOR  V.  LAMBERT. 

Appeal  from  Crook  County. 

Suit  by  Connor  Brothers  against  N.  J.  Lambert  to 
enjoin  the  use  of  certain  waters.  There  was  a  decree 
for  plaintiffs,  from  which  defendant  appeals. 

Mr.  Oeorge  W.  BarruSf  for  appellant. 

Mr.  J.  F.  Moare^  for  respondent. 

This  is  a  companion  case  to  Connor  y.  Clark^  30  Or. 
382,  and  the  appeal  was  dismissed  on  the  authority  of 
the  prior  decision.    No  opinion. 

DisiassED. 
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[Deeided  April  27. 1807.] 

PEER  V.  KIERNAN. 

From  Multnomah:  Henry  E.  McGinn,  Judge. 

Action  by  E.  M.  Peer  against  Kiernan,  Eern  & 
Church  to  recover  damages  for  an  injury  sustained 
while  working  for  defendants.  Appeal  from  an  order 
sustaining  a  demurrer  to  the  second  amended  com- 
plaint. 

Messrs.  McDougallf  Spencer  &  Jones,  for  appellant. 

Messrs.  DoJph,  Mallory  &  Simony  for  respondent. 

The  appeal  was  dismissed,  the  parties  having  so 
agreed.    No  opinion. 

Dismissed. 


r  Deoided  July  n,  M87.]  ~mm 

KOSHLAND  v.  NATIONAL  FIRE  COMPANY.  "^^"^ 

From  Umatilla:  Robebt  Eakin,  Judge. 

Mr.  George  E.  Cluimberlain,  for  appellant 

Mr.  John  J.  BaUeray  and  Charles  H.  Carter ^  for  re- 
spondent. 

Mb.  Justice  Beak. 

The  plaintiff,  Koshland,  a  citizen  of  the  State  of 
California,  brought  this  action  in  the  Circuit  Court  of 


698  Chbibtib  v.  Iksxtbakos  Compjlkt,    [  31  Or. 

Umatilla  County  to  recover  the  sum  of  $4,110  on  a  fire 
insurance  policy  issued  by  the  National  Fire  Insur- 
ance Company  of  Hartford.  Within  the  proper  time 
the  defendant  filed  a  petition  and  bond  for  removal  of 
the  cause  to  the  Circuit  Court  of  the  United  States  for 
the  District  of  Oregon,  on  the  ground  that  it  is  a  resi- 
dent of  the  State  of  Connecticut.  The  court  below  re- 
fused  to  surrender  its  jurisdiction,  and  proceeded  with 
the  trial,  which  resulted  in  a  judgment  in  favor  of 
plaintiff.  The  defendant  appeals,  assigning  as  error, 
among  other  things,  the  refusal  of  the  court  to  allow 
the  petition  for  removal.  The  questions  involved  on 
this  point  are  the  same  as  in  the  other  case  between 
the  same  parties,  just  decided,  and  the  opinion  in  that 
case  will  control  in  this.  The  judgment  is,  therefore, 
reversed,  and  the  cause  remanded  with  directions  to 
the  trial  court  to  proceed  no  further  in  the  matter  un- 
less its  jurisdiction  shall  hereafter  in  some  manner  be 
restored. 

Bbvbbssd. 


[DeoiiMl  Ja]781,U07.] 

CHRISTIE  ».  PALATINE  INSURANCE  COMPANY. 

From  Umatilla:  Robbkt  Eakin,  Judge. 

Mr.  Oeorge  E.  Chamherlami  for  appellant. 

Messrs.  John  J.  BaUeray  and  Charles  H.  Ca/rter^  for 
respondents. 


Nov.  1897.]        Waldmah  V,  GomfSLL.  699 

Mb.  Justics  Bxan. 

This  is  an  action  brought  in  the  Circuit  Court  of 
Umatilla  County  by  Christie  &  Wise  to  recover  $16,800 
on  a  policy  of  fire  insurance  issued  by  the  defendant 
company.  The  plaintiffs  are  citizens  and  residents  of 
the  State  of  California,  and  the  defendant  is  an  alien 
corporation,  organized  and  existing  under  the  laws  of 
Great  Britain.  The  same  question  of  removal  to  the 
federal  court  is  involved  in  this  case  as  in  the  two 
cases  of  Koshland  v.  National  Insurance  Company ^  just 
decided,  and  it  is  therefore  governed  by  the  decision 
in  those  cases.  Judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  proceed  no  further  in  the 
matter  unless  the  jurisdiction  of  the  state  court  shall 
hereafter  be  restored. 

Bbvxrssd. 


fDeddM  Norember  15. 1S07.1 

WALDMAN  V.  CONNELL. 

From  Multnomah:  r.xiTWBLL  Hurley,  Judge. 

Messrs.  J.  C  Moreland  and  B.  Killen^  for  appellant. 

Mr.  M.  L,  Pipesy  for  respondents. 

PsB  Curiam.  The  plaintiffs  brought  a  suit  to  can- 
cel and  rescind  a  contract  for  the  purchase  by  them 
from  the  defendant  of  an  undivided  three  eighths  in- 
terest in  eighty  acres  of  land  near  the  City  of  Port- 
land, and  to  recover  the  money  paid  thereon,  on  the 
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ground,  inter  alia,  that  since  making  the  contract  the 
defendant  has  sold  and  disposed  of  a  large  portion  of 
the  property  agreed  to  be  conveyed,  and  thereby  ren- 
dered himself  unable  to  comply  with  his  agreement. 
The  answer  admits  the  inability  of  the  defendant  to 
comply  with  the  original  contract,  but  as  a  defense  to 
this  suit  avers  that  after  making  such  contract  the 
plaintiffs  and  defendant  mutually  agreed  to  and  did 
segregate  their  interest  in  the  eighty-acre  tract,  the 
plaintiffs  taking  a  certain  thirty  acres  thereof,  and 
that  such  agreement  was  consummated  by  a  surrender 
by  plaintiffs  of  the  former  contract  and  the  acceptance 
of  a  new  one  in  lieu  thereof  for  the  thirty-acre  tract. 
The  plaintiffs  deny  this  defense  in  toto,  and  claim 
that  no  such  agreement  or  contract  was  ever  entered 
into  by  them,  and  that  no  such  surrender  of  the  first 
contract  and  the  acceptance  in  lieu  thereof  of  a  con- 
tract for  thirty  acres  ever  took  place.  The  evidence 
upon  this  question  is  conflicting  and  in  many  respects 
irreconcilable.  The  court  below  found  in  favor  of  the 
plaintiffs,  and  after  a  careful  reading  of  the  record  and 
the  briefs  we  do  not  feel  authorized  to  say  that  it  was 
in  error  in  so  doing,  and  for  this  reason  the  decree  is 

affirmed. 

Affibmbd. 
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ABAMDOKHENT. 

Non-aaer  of  Water  for  One  Seeion  Mot  an  Abandonment    Bee  WATsna,  4. 
ACCOUNTING. 

By  FntudiUent  Grantee— Credits.    See  Equity,  11. 

ACCOUNTS. 

Opening  Settled  Acoounts— Burden  of  Proof.    See  EviDSNCB^t. 

ACTS  OP  LEGISLATURE.    Same  as  8TATUT1& 

ADEQUATE  REMEDY  AT  LAW. 

Att&chment  Insufficient  In  Cases  of  Fraudulent  Transfer.    Bee  Equitt,  8. 

Supplementary  Procee<llngB  not  Equal  to  Creditors  Suit    Bee  Equity,  la 

ADMINISTRATION 

Of  EHtates  of  Insolvents.    Same  as  AssioNMBirrB  roB  Ckidttobs. 
Of  Eftuites  of  D«»(k>deaiA.    Same  as  Exicutobs  amd  Admi:i0Tbatob& 
Of  Property  by  Receivers.    Same  as  Rickivsrs. 

ADMISSIONS 

Of  Agent—  When  Binding  on  PrlndpaL    See  AounB,  ft. 
ADVICE  OF  COUNSEL 

As  a  Defense  to  a  CItU  Action.    See  IfAuaous  Pbosxcutior,  S. 
AFFIDAVITS. 

Affldavlu  and  other  papers  that  are  not  part  of  the  Judgment  roll  as  defined 
oy  siaiuie  tnwt  be  presented  by  a  bill  of  exoeptlons  Ir  they  are  to  be  used  on 
sppeal.— /brre^^  y.  Orei/OH  Gold  Oompany,  464. 

AGENTS  AND  AGENCY. 

IMPUKD  POWBB  OF    MUNICIPAL  AOXNT. 

1.  Delegation  of  authority  to  an  agent  Implies  the  power  to  do  all  things 
necesnary.  )>ri)p«r,  usual,  and  reasonable  In  order  to  effectuate  tl^e  purpose  of  the 
agency,  and  this  rule  Is  applicable  to  the  agents  and  officers  of  municipal  oorportr 
Uons  as  well  to  the  agents  of  private  Individuals.— fta^  v.  Marion  OmnCy,  18. 

Whxn  County  Coubt  is  Aoxnt  op  County. 

2.  A  county  court  acting  on  the  expediency  and  manner  of  repairing  bridges 
in  the  public  highway  it  acting  as  an  agent  of  the  county  and  not  as  a  court.— 
8Umt  V.  YamhUl  UuwUy,  814. 

AUTHOBITT  OP  GOBPOBATB  AOBKT  TO  MOBTOAOX. 

8.  A  manager  of  a  corporation  who  has  been  by  the  directors  placed  in  charge 
of  afTairs,  with  fbll  power  to  manage  and  conduct  the  business,  Is  an  agent  with 
authority  to  mortgage  the  commercTal  property  of  the  corporauon  as  security  for 
running  oxpenues.—  Thayer  v.  Nehaiem  MiU  Oompany ^  87. 

Ratipication. 

4.  Before  a  principal  can  be  said  to  have  ratliled  the  nnaathorised  aet  of  an 
agent,  it  mni^t  appear  that  the  principal  knew  what  the  agent  had  done.— OMiasr 
y.  CWanon,  660. 
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AGENTS  AND  AGENCY— Concludkd. 

Admibuon  op  Agent— Whin  BiNDiMa. 

6,  To  have  an  agent's  admiasioni  bind  bii  prinoipal  they  moit  have  been 
made  in  connection  with  loine  act  as  ag«;nt ;  thua,  a  statement  by  a  general  man- 
ager of  a  corporation,  made  in  a  private  conversation,  and  not  in  connection 
with  or  as  part  of  anv  otticial  dutv,  u  not  competent  evidence  of  the  matter  stated, 
against  the  prinoipaL—  WicUorvUM  v.  Fkurmenf  InmuuHce  CompoMy,  560. 

Pboof  of  Aobncy. 

6.  The  rule  that  the  statements  of  an  agent  are  not  competent  to  prove  his  own 
agency  applies  only  to  such  statements  when  made  out  of  court,  and  does  not  re- 
strict the  rlgot  of  a  person  to  testify  concerning  the  nature  and  extent  of  his  a««Bi7 
for  another.—  Wicktorwitz  v.  Formal  Inturonce  Oompany,  668. 

ALLEGATA  ET  PROBATA. 

Decree  Must  Follow  Issues  in  Pleadlngi.    See  Judgmizhil 
AMENDMENT 

Of  Pleadings  on  Appeal  from  Justice's  Court    See  Plbadiho,  2. 

Of  Complaint  Before  Trial  by  Adding  New  Cause  of  Action.    See  PuuDivOk  ^ 

Of  Complaint  Before  Trial  by  Dropping  a  Defendant    See  PLnADDie»  7, 8^  9. 

Of  Complaint  After  Motion  for  Nonsuit  Is  Discretionary.   Bee  Pliadixo,  IOl 

ANIMALa 

Trespass  by  Cattle,  Horses,  or  Sheep  on  Unfenoed  Lands  tn  Umatilla,  WaioOb 
and  Gilliam  Counties.    See  Tbxspabb. 

ANSWER 

Need  Not  Anticipate  Defenae.    See  Plbadimo,  h 
ANTICIPATING  DEFENSE. 

Not  Appropriate  Under  the  Code  System.    See  PLiADora^  1. 
APPEAL. 

AlCSMDINO  PLBADINQ6  ON  APPBAL  FBOM  JUSTICB'S  GOUBIB. 

1.  The  amendment  of  1898  (Laws  1993,  p.  88),  repealing  chapter  9,  {80  of  the 
Justice's  Code,  and  sobstiiuting  other  provisions  therefor,  does  not  Umlt  the  right  of 
ameudment  to  cases  in  which  the  pleadings  were  oral,  nor  to  such  amendments  as 
win  not  change  the  issues,  but  a  defendant  may,  by  leave  of  court,  on  appeal,  file 
an  amended  answer,  raising  a  defenae  which  he  omitted  to  plead  In  the  court  b»- 
low,  when  sobetantlal  iustioe  will  be  thereby  promoted.— Jf«yer  y.  Edwarda,  28w 

GABNISHBB  mat  APPBAL. 

2.  A  garnishee  against  whom  a  personal  Judsment  has  been  glyen  In  a  Jnattoe's 
court  may  appeal  therefrom.— Btinw  v.  Payne,  100. 

Tbiflzng  Ebbob. 

8.  A  cause  will  not  be  zeyexied  for  trifling  mlstakeBln  compntattoii— aooh  as 
82.25.- Sted  v.  Itli-reU,  109. 

Objbctions  not  Madb  Bblov. 

4.  Irregularities  in  the  verification  and  flUng  of  objections  to  the  final  aoooont 
of  an  assignee  in  intolvenoy  cannot  be  oiged  for  the  first  time  on  appeal.— J2s  Jfiir- 
roy's  Atate;  178. 

Habxlbbb  Bbbob. 

6.  Error  in  admitting  evidenoe  that  plaintUf  was  damaged  In  a  laqve  snm  Is 
manifestly  harmless  where  the  recovery  is  for  only  a  small  amount- iSbidUoHd  y. 
Odde^m, 

0.  The  refosal  to  strike  out  of  an  answer  oertain  allegationa  that  constituted 
an  argumentative  denial  was  harmless,  where  the  allegations  were  such  aa 
could  have  been  proven  under  the  specific  denials.- fFUO*  v.  Abrukan,  662. 

7.  The  erroneous  admission  u/  <)vidence  offered  In  support  of  an  allegation 
in  the  complaint  which  is  not  deiii«d  in  the  answer  Is  not  piiq|Qdiolal  to  tta* 
defendant— JTofAtond  v.  Hduyard  Iiuurance  Oompaaiy,  i08. 
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▲PPE  A  L — CONCLUDXD. 

PaPKBS  IMPROPEBLY  in  TSAlfSCBIPT. 

8.  Papers  that  are  not  part  of  the  Indgment  roll  as  defined  bv  ttatote  are 
not  part  of  the  tranncript  and  will  not  oe  oonaldered  on  appeal.— /urea  ▼.  Ore- 
gon Qotd  Cbmpany.  464. 

Papbrs  mot  Pabt  of  the  JmxiMEyT  Boll— Bill  op  Bzcxpnom. 

9.  Papers  filed  in  a  law  action  other  than  those  designated  by  Hill's  Ann. 
Laws,  j  272,  sabd.  2,  as  oonstiiutliig  the  Jadgment  roll,  as  for  example,  afiidaTits 
filed  in  support  of  a  motion,  cannot  be  ooDsldered  by  the  appellate  ooort  unless 
they  are  properly  incorporated  in  a  bill  of  exceptions.— iturett  ▼.  Oregon  Gold 
Company,  464. 

NECES8ITT  OP  Bill  op  Excxptioiib. 

10.  Whenever  it  is  desired  to  review  a  finding  of  flMSt  by  a  trial  conrt  baaed  on 
evidence  a  bill  of  exceptions  embodying  the  evidence  is  necessary  to  present  the 
quotion  to  ihe  appellate  court,  whether  the  exception  to  the  ruling  is  taken 
orally  or  the  ruling  is  deemed  by  law  to  have  been  excepted  to.— ftarreB  v.  Oregon 
Ootd  Company,  464. 

Equity  Appeal  Withovt  the  Etidbncb. 

11.  The  failure  to  bring  up  the  evidence  with  the  transcript  on  appeal  rendera 
It  Impossible  to  try  the  case  anew  as  provided  bv  Hill's  Ann.  Laws. )  548,  or  to 
modify  ihe  findings  of  fact  or  to  correct  the  conclusions  of  law  dednoible  there- 
from, and  leaves  onlv  for  coniideraiion  the  question  whether  the  pleadings  are 
sufiiclent.—  Wyatt  v.  WyaU,  681. 

Dbkubbbb  Ovbbbuled  bt  Consemt. 

12.  A  demurrer  interposed  in  the  ooart  below  and  snbseqaently  overruled 
by  connent  cannot  be  again  urged  on  appeal,  if  the  oomplaint  ii  soflioient  to 
support  a  verdict.— 5aMn  v.  Anderton,  487. 

Tbial  Db  Novo  in  Supbbme  Coubt. 

18.  On  appeal  to  the  bupreme  court  in  an  equity  salt,  the  original  testtmony 
will  be  reviewed,  and  the>conrt  will  draw  its  own  conclusions  tbereftom,  ren- 
dering such  final  decree  as  may  be  proper.—  CMdtmUh  v.  Mwert,  689i 

Pbxsumptiov  Fbom  Failubb  to  appeal. 

14.  A  party  who  does  not  appeal  is  considered  as  aeoeptlng  the  situation: 
if  dlMatisfled,  an  appeal  must  be  taken,  either  direct  or  oross.— OofdssitftA  y. 
Elwert,Sa». 

APPROPBIATION. 

Beafconable  Diligence  Necessary  to  Hold  Water  Appropriation.  Bee  Watbbs.  L 
Nonnser  for  one  8ea«on  not  an  Abandonment  of  Water  Right.    Bee  Watbbs,  4 
Legislative  Appropriation  of  Funds  Defined.    See  Wobds  akd  Phrases. 
Contiunlng  Appropriation  tat  Salaries  of  State  OfliceiB.    See  Oppigbbb,  t. 
Not  Included  in  Section  2280,  Hill's  Ann.  Laws.    Bee  Statotm^  ^ 

AFPUBTBNANGB. 

Water  Right  PisMS  by  Orant  of  Land.    Bee  Watbbs,  t. 
ASSBSSliENT 

Of  Property — Not  Conclusive  on  Owner.    Bee  Taxatiov,  6. 

Boll—  Hf  w  Gorreoted  by  County  Oourt    Bee  Taxation,  4. 

Boll— How  Changed  by  Equalisation  Board.    Bee  Tazatioit,  lb 

ASSIGNMENT 

Of  Preferred  Labor  dalm  after  Presentation.    Bee  Ghosbb  nr  AonoK,  S. 
Of  Choses  in  Action — Bights  of  Assignee.    See  Gbosm  im  Acnair,  2. 
ASSIGNMENTS  FOB  CREDITORS. 
AsnoifBE's  Final  Rxpobt— PbactiCb. 

1.  An  assignee  for  creditors,  having  discharged  the  duties  of  his  trust  is  enti- 
tled, upon  filing  hU  final  accoout.  to  have  it  settled  and  a(j(]usted,  and  all  objections 
thereto  passed  upon  and  determined  separately.  Henoe  an  order  disallowins  the 
aooonnt  m  toto  Is  error.— JU  Jfurray's  JSUate,  im 
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absionments  for  creditobs-ookcludxd. 

APPEAL  — OBJICTION8  TO  RSPOBTB  HOT  MADX  BBLOW. 

2.  IrreftulariUea  In  the  ▼erifleatlon  and  filing  of  objeotiom  to  lh« 

of  an  aaslRDee  In  IniolTMioy  cannot  Im  urged  for  the  flrat  time  on  appeaL-!-ii0  Jfiir- 
ray'a  Ettate,  178. 

Chattkl  Moktoaok  mot  an  AmaMMSHT. 

8.  A  debtor  who  gave  hie  wife  a  chattel  mortgair*  on  a  stock  of  goods,  before 
glTing  the  mortgage,  and  two  dayt  thereafter,  told  other  ereditore  that  if  hit  prop- 
erty wa.s  attacb<rd  he  would  have  to  assign.  After  the  mortgaKe  was  giTen.  he  and 
such  oreditors  made  a  oontract,  whereby  he  was  to  pay  seventy- five  per  cent,  in  tall 
of  his  Indebtedness— twenty-flve  per  cent,  in  cash  in  one  week  ana  the  balance  in 
secured  noiea  Six  days  thereafter  he  notified  them  that  It  was  impossible  to  do 
so,  and  on  the  following  day  the  creditors  attached  the  goods  Just  before  the  at- 
tachment he  told  the  creditors  that  if  they  would  give  him  time  he  could  pull 
through.  The  assignment  was  made  the  next  day.  Hdd,  that  the  mortgage  was 
not  a  part  of  the  asKiRumenti  rendering  the  latter  yoid  on  account  of  pnfenlBg  the 
wife  -  iiabin  t.  WilkiM,  460.  ^         — 

ATTACHMENT  AND  GARNISHMENT. 

Oarnishbe  d  a  "Pastt"  to  as  Action  in  a  Jtmcrs  Goinrr. 

1.  A  garnishee  may  sppcal  from  a  Judgment  rendered  against  him  In  a  Jiia> 
tloe's  court,  under  Hill's  Ann.  Laws.  22117.  providing  tiiat  "either  party  may  ap- 
peal ftom  a  Judgment  given  in  a  Justice's  court,"  and  g  152.  and  163-170.  providing 
that  A  plaintiir  may  obtain  a  personal  Judgment  against  a  garnishee.— i^anv  y. 
J\iyHe,  100. 

NOTICB  TO  MUHIdPALITT  MOT  A  GABMIBHlfSMT. 

2.  A  municipal  ordinance  requirmg  the  auditor  to  withhold  the  issuance  cf 
warrants  in  payment  fur  street  or  sewer  improvements  for  five  days  after  the  ao- 
ceptanre  of  the  work,  and  if  a  claim  for  labor  or  material  is  filed  in  the  meantime 
to  with  hoi  i  the  amount  thereof  for  twenty  days  from  the  sum  due  the  contractor, 
and  if  an  action  upon  the  claim  is  commenced,  and  a  writ  of  attachment  Issued, 
and  a  notice  thereof  served  upon  the  auditor  within  such  time  to  withhold  the 
same  until  the  final  determination  of  the  rights  of  the  respective  parties.  Is  not  in- 
valid w  In  contravention  of  the  jmUct  of  the  state  exempting  munidpiailtiea  ftom 
attachment  and  garnishment.— iTamitton  v.  CfambeU,  828. 

Not  Equtvalbmt  of  Cbbditob's  Bun, 

8.  Garnishment  and  attachment  laws  do  not  afford  an  adequate  and  complete 
remedy  to  uncover  assets  ftaudulently  conveyed  and  to  compel  an  aoeountlnc— 
SaJldn  V.  Andenon.  487;  Matlock  v.  Babb,  616.  ^ 

BuFTicnNT  Basis  pob  Cbbditob's  Suit. 

4.  Garnishment  of  a  person  to  whom  a  firaudulent  oonveysnoe  has  been  "i^e 
gives  a  sufiiclent  lien  on  the  property  to  support  a  creditor's  lull,  and  mwa  cf  ex- 
ecution nulla  bona  is  not  necessary.— ifatfodfc  y.  JSa6b,016, 

ATTORNEYS  AND  CLIENT. 

POWBB  op  EXBCTTOB  TO  COMTBACT  FOB  ATIOBMBT'S  FBBB. 

1.  One  who  is  acting  in  a  representative  capacity  cannot  bind  tha  estate  over 
which  he  has  control  except  for  expenses  of  protecting  it  or  by  statutory  authority 
Within  this  rule  an  administrator  may,  under  section  11^  Hill's  Ann.  Law8,allow- 
ing  reasonable  attorney  fees  for  necessary  litigation,  contract  with  an  attorney  to 
undertake  litigation  for  a  liberal  fee  coniinisent  on  success.- £e  JfeCMtom's 
MMcUe,  86.  ^^ 

Attobmbys  Fbbs  Aoaimbt  Ebtatis. 

2.  An  attorney  may  be  allowed  his  expenses  necessarily  incurred  in  travel  Ibr 
the  esute  which  he  represents,  and  a  grom  sum  for  all  his  services.  This  method 
of  fixing  compensation  is  preferable  to  allowing  claims  for  dlffereni  services  as 
they  are  performed.  It  is  desirable,  too,  that  as  tew  attorneys  should  be  employed 
as  is  consistent  with  the  amount  and  oonditton  of  the  estate— oidlnarlly  one  is 
sufficient.— i2e  McOuOaugh'i  Jiatate,  87.  ^ 

8.  An  Item  in  an  administrator's  final  account  of  monev  paid  to  his  attorney 
for  making  an  inventory  may  be  rejected  when  such  attorney  is  allowed  a  gioa 
sum  for  his  services  in  the  management  and  settlement  of  tlie  estate.— A  JCeOtf- 

lough'a  Estate,  86. 
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ATT0BNST8  AllD  CUBNT— GoMOLVinD. 

OOXnOMXBB  PUCDIHO  SUIT. 

4.  Settlement  oat  of  oonrt  alter  an  action  li  brooffht,  if  made  withoat  the 
knowledge  or  consent  of  the  attorney  far  the  plaintifl;  U  to  be  Tlewed  with  aaapl- 
don,  especially  If  the  defendant  "knew  of  a  contract  fflTing  the  attorney  super- 
Tiaory  control  over  the  dlstrlbation  of  the  ooUeotion.— Jliloofi<o  y.  Xorsen,  187. 

OOHFIDBIITIAL  OOMMXTHICATXOim. 

6.  In  an  action  against  an  attorney  for  money  whteh  plaintiff  alleges  defendant 
has  oonTerted  to  his  own  use,  and  defendant  alleges  he  paid  to  others  at  plaintiff's 
direction,  defendant  cannot  be  exoosed  ftom  testifying  to  whom  he  made  the  pay- 
ments on  the  ground  of  confidential  oommonications,  though  the  payment  be 
considered  a  communication,  and  defendant  was  attorney  not  only  for  plaintiff, 
hat  for  the  parties  to  whom  the  payments  were  made.—  Minard  y.  SUUnum,  164. 

AUTHOBITY  OP  AnOBlfST  TO  AOCBPT  PATIOHT. 

6.  An  attorney  at  law,  under  the  general  power  to  represent  his  client,  cannot 
accept  anything  other  than  money  In  satisfaction  of  a  Judgment,  except  by  special 
Authority ;  thus,  an  attorney  cannot  direct  a  shenff  holding  an  execution  to  ac- 
cept as  payment  thereon  a  certificate  of  indebtedness  by  a  garnishee,  far  his  power 
and  agency  do  not  extend  that  lisr.— J?cirr  y.  Eader,  225. 

Efpmt  op  Umautkobbxd  Appbabakcb. 

7.  The  rule  that  formerly  obtained  in  Bngtaad  and  In  some  of  the  states  of  the 
Union  making  the  appearance  of  an  attorney  for  a  party  without  bis  sanction  or 
anthority  oonclusiye  upon  him  for  the  purposes  of  the  action,  and  leaying  him  te 
his  remedy  ngainttt  the  attorney,  unless  the  latter  was  irresponsible  or  his  appear^ 
anoe  was  through  procurement  or  ooUuskm  with  the  adyene  j^y,  does  not  ontaln 
in  Oregon.— ifandMV  y.  Jaek$im,  662. 

AUDITING  C!LAIlf& 

Secretary  of  SUte  Must  Audit  Claims  Presented  Against  the  State— Iton- 
damus.    See  Oppicbbi. 

Auditing  Indndee  Drawing  a  Wanaat    See  Opfioua. 
BALLOTS. 

Clerk  If  ay  Procure  Ballots  Under  the  Anstraliaa  Act.   See  ComnxBiyt. 
BILLS  OF  EXCBPTIONS. 

Death  of  Judge  Without  Signing  —Vacating  lodgment.    See  Judomshti,!. 

Necessary  to  Present  Papers  not  in  Judgment  BolL    See  Atteal,  9, 

Necessary  to  Present  Findings  of  Ifaot  far  Beyiew.    SeeAFPBAL,ia 

BILLS  AND  NOTES. 

One  who  signs  a  promissory  note  "as  trustee  of"  another  is  prima  ilscie  per- 
■oni^  liable.— Offcim  Salitaaif  Oompanif  y.  Wrioht,  150. 

BOARD  OF  EQUALIZATION. 

Under  the  proTlsions  of  sections  2778  and  2779.  Hill's  Ann.  Laws,  a  county 
board  of  equalisation  csnnot  declare  property  to  be  exempt  from  taxation  after 
the  assessor  has  Usied  it  as  taxable.— AM-tfond  VrUioenttif  y.  MuUnanah  CbwKy,  496. 

BONDS  OF  PUBLIC  OFFICEBa    Same  as  OpyiOAL  BoNDa. 

BONA  FIDE  PURCHASER. 

Parent  and  Child — Lack  of  Oonildefatlon.  See  VBmdob. 
BUBOEN  OF  PROOF 

In  Opening  Settled  Accounts  Rests  on  Plaintiff.    See  Eymnroi^  & 

In  Showing  Fraud  Rests  on  Plaintiff.    See  ByinsHCX,  6. 

CASES  PROM  THE  OREGON  REPORTS  Applied,  Approyed,   Cited,  Distin- 
gnlshed,  Followed,  and  Oyerruled  in  this  Volume.    See  Okigon  Cisbb. 

CATTLE. 

Trespass  by  Cattle  in  Gilliam  County.    See  Tbbspam. 
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CHAJITER8  OF  CITIES.    Bee  IfUNiciPAL  OoBPOBATion. 

CHATTEL  MORTGAGES. 
FKAUD->  Conduct  op  PABTin. 

1.  A  mortgage  glyen  originally  u  a  aeearlty  for  a  gennine  debt  maj  be  leir- 
dered  inyalld  by  tne  subseauent  action  of  %M  parties.  Such  will  be  tne  reaatt 
wJiencTer  their  mutual  conduct  enabled  the  mortgiigor  to  hinder  and  delay  cred> 
Iters  in  reaehing  property  that  ia  lawfully  subject  to  their  <demanda— SoMa  ▼. 
WUHna,  450. 

Fbaudulsnt  Conykyavcx— Bubdkn  of  Pboof. 

2.  A  creditor  aasailiuR  an  apparently  valid  chattel  mortgage  of  his  debtor  on 
the  ground  that  by  ezirinsic  agreement  or  subseauent  contract  unlimited  power 
of  disposition  for  his  own  nw'  and  benefit  was  conferred  upon  the  mortgagor  must 
establish  his  contention  in  that  respect,  ihe  presumptions  aie  against  him ;  and 
the  fact  that  the  mortgage  lessens  the  chances  of  the  other  creditors  for  realizing 
their  claims  in  full  dues  not  of  iisblf  render  the  trauaactlon  fraudulent.— &iMh  ¥. 
WOk/M,  460. 

RSTBMnOM  OP  POflOaSION  BY  MOBTOAOOB. 

S.  In  Oregon  a  chattel  mortgage  is  void  as  against  attaching  creditors  when* 
ever  it  appears  either  upon  the  face  thereof  or  by  extrinsic  evidence  that  the  mort- 
gagor has  been  authorized  to  dispose  of  the  property  in  the  usual  course  of  trade 
for  his  own  benefit,  though  the  mortgage  may  be  sustained  where  the  mortgagor 
disposes  of  the  property  but  accounts  for  the  proceeds.— Sobfn  ▼.  WHkins,  450. 

4.  A  debtor  gave  his  wife,  to  secure  a  bona  fide  debt,  a  chattel  mortgage  on  a 
stock  of  goods,  which  permitted  him  to  retain  possession,  but  forbade  any  sale  of 
the  property,  or  any  part  of  it,  by  him.  Held,  that  the  mortgage  was  valid  as  to 
attaching  crediion,  in  the  absence  of  a  showing  that  he  was  permitted,  with  the 
knowledge  of  his  wife,  tocon^luct  the  business  in  his  usual  course  of  trade,  or  to 
use  the  proceeds  of  sales  for  his  own  use  in  dlategard  of  the  mortgage  oondittons. 
—SaMny.  FFittins.  450. 

VALmnr  ab  Against  AanoM¥BNT. 

0.  A  debtor  who  gave  his  wife  a  chattel  mortgage  on  a  stock  of  goods,  before 
giving  the  mortgage,  and  two  days  thereafter,  told  other  creditors  that  If  his  prop- 
erty was  attached  be  would  have  to  asulgn.  After  the  mortgage  was  given,  he  and 
such  creditors  made  a  contract,  whereby  he  was  to  pay  seventy-five  per  cent,  in 
full  of  his  indebtedness— twenty-five  per  cent  in  cash  in  one  week,  and  the  bal- 
ance in  secured  notes.  Siz  days  thereafter  he  notified  them  that  it  was  Imponfble 
to  do  BO,  and  on  the  following  day  the  erediton  attached  the  goods.  Just  before 
the  attachment  be  told  the  creditors  that  if  they  would  give  him  time  he  oouki 
pull  through.  The  assignment  was  made  the  next  day.  IfeU,  that  the  mortgage 
was  not  a  part  of  the  assignment,  rendering  the  latter  void  on  account  of  preferring 
the  wife.— Softtev.  lVHkini,40^. 

CH0SE8  IN  ACTION. 
AnioNMENT  OP  Chose  in  Action. 

1.  The  fact  that  a  claim  for  wagea  Is  anJgned  for  collection  only  does  not  de- 
stroy its  validity  or  affect  the  right  of  the  holder  to  toe  in  hia  own  name.— i%ilOMio 
V.  Jjcaraen,  187. 

Absionabilitt  op  Pbbpbbbkd  Labob  Claimb. 

2.  The  preferential  claim  given  by  the  act  of  1891  for  the  wages  of  laborem  may 
be  assigned  after  it  has  been  presented,  and  the  assignee  has  ail  the  rights  of  bis 
assignor.- /hloonfo  V.  Xorsoi,  l87. 

CITATION 

To  Administrator  Before  RemovaL    See  Szxcdtobs,  A. 

CITIZEN  Under  Removal  Acts. 

Corporation  Not  a  Citizen  Under  Removal  Aoti.    Bee  WoBDt  and  Pbbaim. 
CITY.    Same  as  Municipal  CoBPOBATiom. 
CLAIM. 

Preferential  Claim  for  Wages  is  Assignable.    See  Chohb  in  Action,];. 

AEslgnee  of  Claim  for  Wages  may  Sue.    See  Cboses  in  AcrioN,  1. 
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CLAIM  »  OOKOLUDK). 

Of  BxeoQton  for  Bztn  OcwipeimUon.   Bm  Szbcdtobi,  7, 8. 
AgAlnit  BMata  tot  Szp«iiMt of  Tr»TeL    Bee  Xzccurou^  1,2,IL 

CLIBKB  OF  0OURT& 
Dbpault  Judgxsvt  bt  CuaK  ZN  Vacation. 

1.  A  Judgment  entered  by  a  clerk  In  Taoatlon  time  for  want  of  an  aniwer  la 
Talid — moh  action  by  the  clerk  is  not  Told  ai  being  an  exerciae  of  Judicial  power. 
~3b/bol  ▼.  Qarrwtmm,  266. 

OoumT  Clbbk  mat  Coiitract  fob  ELKcnov  Balloiv. 

2.  qnder  the  proyltions  of  tectlon  47  of  the  election  law  of  1801— the  Aottxal- 
ian  Ballot  Act— the  ooanty  clerk  can  hire  the  ballots  printed  for  an  election,  and 
the  county  most  pay  the  bill,  if  it  is  reasonable.— i'totf!^  t.  Marion  Omnty,  18. 

CODE  CITATIONS.    Same  ai  STATUTBi  or  Obbgoh. 

00MPBN8ATI0N 

Tot  Property  Taken  for  Pnbllc  Use — Toll  Road.    See  BxiKBirT  DoKAnr,  2,  t. 
To  Administrator  for  BztraSenrlcai.    BeeBXBOUTOBs,7,8. 

OOMPITENCT 

Of  Parol  Evidence  to  Supplement  Recorde  of  County  Court  See  Btidbwcb,  i. 
Of  Statements  by  Agent  of  his  Authority.    Bee  SriDBircB,  12. 

00MPR0MI8B  AND  SETTLEMENT. 

Settlement  out  of  court  after  an  action  is  brought,  if  made  without  the  knowl- 
edge or  consent  of  the  attorney  for  the  plaintiir,  is  to  be  riewed  with  suspicion, 
especially  if  the  defendant  knew  of  a  contract  giving  the  attorney  anperrisoiry 
control  OTor  the  distribution  of  the  collection.— /Stomio  V.  Xorsea,  187. 

OONFIDBMTIAL  0OMMUN1GATION8. 

Payment  of  Clients  s  Money  by  Attorney.   See  Attobitbt  amd  OuaMT,  8w 

CONFLICT  OF  LAWS. 

A  marriage  between  penons  sni  Juris,  if  valid  where  solemnised,  is,  generallr 
speaking,  ▼alid  everywhere,  but  where  two  people  have  married  and  both  are  Uyl 
lug,  neither  can  contract  a  valid  marriage  anywhere  unleas  there  shall  have  been 
a  valid  and  complete  divorce.  In  Oregon  no  divorce  ia  complete  until  the  lapae  oi 
Biz  montha  alter  the  rendition  of  the  decree,  so  that  during  that  period  neither 
party  can  marry  a  third  person  anywhere.  Such  a  union,  no  matter  where  <*««- 
{rfuJM,teabsolWyvoid-irei^iMsiv.jrei^  •«  w«.r«  oon 

CONSTITUTION  OF  OREGON. 

Artide  IV,  section  28,  Landis  v.  Lincoln  County,  424, 
Article  VI,  secUon  2,  Bhattuck  v.  Kincaid.  888. 
▲rtloie  IX,  section  8,  Northup  v.  Hoyt,  S2&. 
Article  IZ,  section  ..  Shattnck  v.  Kincaid,  888. 

CONSTITUTIONAL  LAW. 
EmBT  or  Dbpavlt  Jvdgmbiit  bt  Clbbk  n  Valid. 

1.  SecUon  248.  Hill's  Ann.  Lawa,  which  authorizes  the  clerk,  on  anpUoatloa 
of  plain tiir,  where  no  anawer  ia  filed,  to  enter  the  default  of  defendant,  i^d  enter 
Judgment  againat  him  for  the  amount  apecifled  in  the  summonM, !»  uot  UDconatica- 
tional  at  attempting  to  confer  Judicial  power  on  the  clerk,— TtUbot  v.  QarreUon,  256. 

Bpboal  ahd  Local  Laws  Rbgabdimg  TaiIes. 

2.  The  law  of  1808.  fixing  the  salaries  of  the  sheriflk  in  all  the  counties  but 
one  in  Oregon  (Lawa  1893,  p.  188).  la  not  void  becauae  it  la  a  local  or  ■pecial  law 
in  reapect  to  aalarlea;  the  generality  of  applicailon  required  by  article  IvTi  28  aub- 
divlaion  10.  of  the  constitution,  refers  to  the  aaBcaament  and  collection  of  taxea. 
not  to  the  fsea  and  salaries  of  public  officers.  —LandU  v.  Lincoln  County,  421 

90  Or^i0, 
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0ON8TITUTIOKAL  LAW— CONCLUDED. 
Law  IirAPPUCi.BLi  Rathir  thah  Uhconstitutiovau 

5.  When  a  oontiitatlonal  proylsion  preTenti  a  lUttute  ftom  applytnir  to  oartata 
pencils  or  in  oertain  oaiwa  wnera  it  apparently  waa  intended  to  apply,  the  conita 
will  not  declare  the  statute  unconstitutional,  but  w^^\  hold  thai  il  WM  not  intended 
to  apply  to  such  persons  or  cases.  —Northup  t.  Hoffi^BU. 

CONSTRUCTION 

Of  Statute  by  SaooeadTe  Legislatares.    SeeSTATtrm. 

Of  Ordlnanoes— Garnishment— Limit  of  Taxing  Power— Riaht  to  Betaln 
Contractor's  Warrants.    See  Municipal  Corpobations, 6, 11, 12. 

Of  Pleadings  —  AdTanoement  of  Justice.    See  Plbadixo,  U. 
CONTEMPORANEOUS  CONSTRUCTION 

Of  Statute  by  Legislature  Often  Contiola  Covurti.    Bee  Statutb,  8,  €L 
CONTEMPT. 

ViOLATIirG  IVJUNCnON. 

1.  One  who  has  been  enjoined  by  a  decree  from  dlTertlng  the  wmten  of  a  orcek 
or  its  tributaries  is  guilty  of  contempt  of  oourt  when  he  directa  others  to  divert 
water  from  such  tributaries,  although  he  believed  that  the  decree  waa  inndld  io 
fsr  as  it  pertained  to  these  streama— Staitf  exrdj.  La/ocry,  Tl. 

AMXNDiMG  Affidavit  of  CoirmcPT— Vkrification. 

2.  An  affidavit  being  necessarr  as  the  basis  of  proceedings  for  contempt  for  aela 
not  committed  in  the  presence  or  the  court  (HilPs  Ann.  Laws,  {  658),  an  amend- 
ment of  such  affidavit  must  be  accompanied  by  a  verification  thereof.— State  cs  rsL . 
T.  Lavery,  77. 

Khowlidob  bt  Stbamoib. 

8  A  stranger  to  an  injunction.  If  he  has  notice  or  knowledge  of  Ita  terma.  li 
bound  thereby,  and  may  be  punished  for  contempt  if  he  violates  its  provisions; 
but  the  rule  is  otherwise  where  the  stranger  waa  unaware  of  the  terms  of  the  re- 
straining order.— atdte  ex  reL  v.  Laoery,  78. 

CONTRACTS. 

AOCBPTANCB  OF  DBBD. 

1.  A  deed  poll,  when  aooepted  by  the  grantee,  becomes  the  mutual  aot  of  the 
parties,  and  its  terms  may  be  enforced.—  weaver  v.  SofUtAem  Oregon  Ompony,  14. 

Pbssumption  of  Rbasomablbmbs  of  Pubuc  Contract. 

2.  A  contract  entered  into  by  a  county  clerk  under  the  power  eonfened  upon 
him  by  secUon  47  of  the  ** Australian  BaUot  Iaw"  (Laws  1891,  p.  28)  to  canae  offi- 
cial ballots  to  be  printed  must,  in  the  absence  of  an  affirmauve  showing  to  tiie 
contrary,  be  regarded  as  reasonable  and  valid.— Flo^v  v.  Jfor^on  OmuUy^  1& 

Rbscibbion  fob  Fbaud— Tbndbb. 

8.  It  is  a  rule  of  almost  universal  application  that  where  a  defrauded  party 
elects  to  rescind  a  sale  or  other  contract  he  must  annul  it  as  a  whole,  and  must  re- 
turn the  consideration  received,  so  that  the  parties  may  be  again,  as  liar  aa  poaaible, 
on  an  even  footing.— drossen  v.  Murphy,  114. 

Equity— Rbscisbzon- Tbndbb  of  Considbbation. 

4.  In  a  suit  in  equity  to  rescind  a  contract  voidable  for  frand  it  is  not  necsflsary 
for  theplaintifT  to  return,  or  oiTer  to  return,  before  suit  the  consideration  reoetved. 
but  it  is  enough  if  he  deposits  It  in  coun.—Orotaen  v.  Murpky,  114. 

Law  Action  Basbd  on  Rbscibbion— Tkndbb. 

6.  In  a  law  action,  based  on  a  rescission  of  a  contract  consummated  tbroogh 
iteud,  the  complaint  must  allege  that  the  consideration  has  been  leatored,  or  that 
plalntifr  is  willing  to  restore.— Crotsen  v.  Murphy,  114. 

Imtbntional  Wbono  Nbcbssabt  fob  Rbboibbion. 

8.  In  order  to  constitute  such  fraud  as  will  Justify  a  resciSBion  of  a  oontraot,  the 
aet  or  omission  by  which  the  undue  advantage  is  said  to  have  been  obtained  mast 
have  been  willfhl  and  intentional.—  Whaien  v.  TipUm,  CM, 

MnrrAKB- Insuffiobnt  fob  Rbscsbion. 

7.  A  mere  mistake  of  one  of  the  parties  will  not  enable  him  to  reaolnd  a  eon- 
tiaot  that  has  been  executed.— IFAalsMT.  T^tot^Odt, 
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00NTRACT8  »  OONCLUDBD. 

INTIBBIIOB  or  AFnBMAHCB— DILAT. 

A.  The  oommenoement  of  a  nilt  to  rewind  a  eontraet  of  nlo,  voidable  tor 
tend,  three  weeki  after  tbe  vendor  diiooirered  the  fraud,  is  not  inoh  an  nnreaaon- 
^oie  a«!luy  as  to  warrant  the  inference  of  an  aArmanoe  of  the  afieement  on  hU 
]>art»  Croum  ▼.  Mwrphy,  114. 

OONTBIBUTORY  NEOLIQENCS. 

When  a  Bar  to  BeooTery  of  Damafei.    See  Niauomci,  1. 

nie  Oanaed  bj  Engine — Eridenoe — Noninlt    See  Niolmsmoi,  % 

00BP0RA.TI0N8.    See,  alio,  Municipal  CoBFOBATiom. 

AITTHOBITT  or  AOIMT  TO  MOBTOAOB. 

1.  The  director!  of  a  eorporation  whioh  owned  a  nwmill  and  atore  and  a  por- 
tion of  the  town  fite  at  a  place  where  they  were  sltnatcd.  which  wai  at  a  diftanee 
ftom  the  cAce  of  the  cotDpany  and  the  reaidenoe  of  all  its  offleen  and  directors, 
Appointed  a  general  manager,  "with  fhll  power  to  manage  and  conduct  the  busi- 
ness of  the  corporation."  Such  manager  eondnoted  the  business  for  some  two 
yean,  boTing  logs,  msnufacturlng  them  Into  lumber,  which  he  sold,  hiring  and 
discharging  men,  selling  town  lots,  and  recelTlng  and  disbursing  the  proceeds  of 
the  bosfneiis.  Held,  that  such  manager  had  authority  to  execute  a  mortgage  in  be- 
half of  the  corporation  on  the  town  lots  and  logs  and  lumber  at  the  mill. all  which 
was  held  for  commercial  purposes,  to  secure  the  payment  of  indebtedness  con- 
tracted in  the  management  of  the  bustneeii^  Thayer  ▼.  Nehalem  MiU  Company,  iSn, 

Un  or  COBFOEATI  Sbal. 

2.  A  mortgage  executed  on  behalf  of  a  oorporatlon  by  a  duly  authorised  agent, 
and  purporting  to  be  under  Us  seftl.  Is  not  iniralid  because  the  seal  attached  Is  only 
a  scroll,  and  not  the  regularly  adopted  corporate  seal,  since  it  is  now  settled  that  a 
corporate  oontrect  does  not  require  a  seal  unless  a  similar  contract,  if  made  by  an 
indiTidnal,  would  haye  to  be  sealed,  and  in  such  cases  any  couTenient  seal  will 
aocompUsh  the  purpose.— TAoyer  ▼.  Ndiaitm  MM  Ompatty,  487. 

RmDBMCB  or  FOBIION  OOBPOBATIONB. 

8.  A  company  incorporated  in  one  state  only,  and  doing  business  in  another 
state  in  compliance  with  conditions  imposed  upon  foreign  corporations  as  prero- 

auisites  to  their  doing  buslnefls  therein.  Is  neither  a  dtisen  nor  a  resident  of  the 
itter  sute.  within  the  meaning  of  the  act  of  March  8,1887  (24  United  States  Stat- 
utes, 862).  12,  as  amended  and  corrected  bv  act  of  August  18, 1888  (26  United  States 
Statutes.  4»),  proTiding  for  the  removal  oi  causae  on  the  ground  of  nonresidenoe. 
^Xoahland  t.  IfaUonal  Iiuurance  Company ^  206. 

BieHTB  or  FoBBiov  imuBANCB  OoMPAirm. 

4.  The  law  of  1864  ( Hill's  Ann.  Taws,  {  8276)  requiring  foreign  insurance  com- 
panies to  appoint  a  resident  agent  was  impiiedlT  repealed  oy  the  law  of  1887  ( Hill's 
Ann.  Laws,  §2  8568-8568 )  prescribing  In  detail  the  conditions  on  which  such  cor- 
porations may  do  business  in  this  state,  and  proTlding  that  no  company  complying 
therewith  shall  be  excluded,—  ConHnenUU  Inturanee  Company  t.  Siygen,  886. 

6.  Where  a  foreign  insurance  company  complied  with  the  conditions  precedent 
to  doing  boMness  in  the  state  under  laws  1887.  p.  118,  failure  to  comply  with  Hill's 
Ann.  Laws, }  8580,  as  amended  by  laws  1888.  p.  64,  requiring  companies  doing  busi- 
ness in  the  state  to  have  a  general  office,  did  not  render  a  contract  made  with  the 
company  Invalid ;  the  requirement  of  such  latter  section  not  being  made  a  condi- 
tion precedent  to  doing  huaineu^—OimttnenkU  Inturanee  Company  t.  Siggent  886. 

JUBDDICnOir  OP  STATB  COUBTS  OYXB  FOBXION  COBPOBATIOm. 

6.  Section  516.  Hill's  Ann.  Laws,  which  provides  that  no  foreign  corporation  'Ms 
subject  to  the  Jurisdiction  of  a  court  of  this  state  unless  it  shall  appear  or  have  an 
agency  therein  for  tbe  transaction  of  some  portion  of  iu  business,"  means  that, 
unless  It  voluntarily  appears,  such  a  corporation  must  be  transacting  in  this  state 
some  part  of  its  corporate  business  when  the  action  is  commenced  to  sustain  the 
Jurisdiction  of  local  courta—  FarreU  v.  Orf^^on  Gold  Company,  468. 

Manner  of  Obtaining  Jdbudiction  Ovib  Fobxion  Cobpobations. 

7.  In  the  absence  of  special  provisions  relating  to  service  of  process  on  foreign 
corporations.  Jurisdiction  is  obtained  over  them  in  like  manner  as  over  domestic 
corporations,  and  a  return  of  service  good  as  against  the  latter  will,  under  like  dr- 
cumfetances,  be  good  against  the  former.— .Fbrretf  v.  Oregon  Gold  Company,  468. 
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OORPOR  ATI0N8  »  OOVCLUDlo. 
SnTICI  OK  FOBBIGV  GOmPORATIONS— RXTUBir  OR  PROcn& 

8.  It  li  not  neoeMary  to  the  Talidity  of  a  deftiult  Judgment  rendered  ecelnst  a 
fbrelgn  corporation  tbat  the  return  of  the  Mrrioe  of  snmmons  thall  ahow  that  the 
defendant  waa  at  the  time  engaged  In  butin^rs  In  this  state ;  though  that  to  a  Jorli*- 
dictlonal  fact,  it  need  not  appear  in  the  sheriffs  return,  but  may  more  appiopruktelT 
appear  elsewhere  in  the  record.— /brreU  t.  Oregon  Odd  OompoMy,  40S. 

SBBYICI  on  PunXDBMT  or  FOBBIGH  C0SFORA.nOH. 

9.  A  foreign  corporation  doing  buslncH  In  Oregon  to  snt^eot  to  Ita  laws,  and 
hence,  as  there  to  no  special  law  relatire  to  serirloe  upon  It  a  serrloe  upon  ito  pres- 
ident to  prima  facie  hUffldent,  under  section  £5,  Hlirs  Ann.  Laws,  though  the 
return  does  not  show  he  was  authorised  to  represent  the  corporation.— Arrett  t. 
Ortffon  Oold  Oompany.  468. 

10.  Under  Hill's  Ann.  Laws,  {  86,  subdlTtolon  1,  the  senrloe  of  a  snmmoos  on 
the  president  of  a  priTate  corporation,  either  foreign  or  domeatic,  within  the  ooanij 
where  the  cause  of  action  arose,  will  confer  Jurisdiction  on  looal  cooita.  fegardlass 
of  whether  that  officer  cither  resides  or  has  an  office  within  snoh  oonnty,  for  the 
president  is  '*  an  agent "  of  his  corporation  within  the  meaning  of  the  last  part  of 
said  subdivision.— /brr«0  y.  Oregon  Qold  Oompany,  4AL 

CORPORATE  OBUGAWON  OF  COUNTY. 

Claim  of  State  for  Taxes.    See  Coumtiis,  18. 

COSTS. 

LlABILITT  or  COUMTm  IN  Cbimimal  Cabis. 

1.  A  county  Is  not  liable  to  a  person  who  uas  been  tried  and  aoquitted  on  a 
criminal  charge  for  the  coMts  and  dlsbursemento  incurred  in  the  defense.  Seotion 
668,  Hill's  Ann.  Laws,  refers  to  cases  where  a  public  corporation  sues  or  to  soed  tot 
the  enforcement  of  property  rights.— Etaea  ▼.  JfttOnoaiaA  Oounty^iZL 

2.  Section  2861,  Hill's  Ann.  Laws,  refbning  to  costs  in  criminal  oaaea,  doea  not 
glTe  defendant  on  acquittal  a  claim  agulnst  the  county,  on  which  Judgment  can 
be  rendered  in  his  teTor,  but  such  costs  as  were  Incurred  In  enabling  him  to  make 
his  defense  are  to  be  paid  by  the  county  to  the  person  rendering  the  Marrioa.— 
Staen  ▼.  Multnomah  OmiKy.IM 

Ubuinq  Mandati  Without  PATme  Cons. 

8.  After  an  unreasonable  delay  In  having  a  mandate  iaraed  to  the  low«r 
court,  upon  reyersal  of  its  Judgment,  and  In  proceeding  with  a  new  triaL  tho  lo- 
sponaent  ought  to  pay  the  accrued  costo  on  appeal  before  the  mandate  will  toraai— 
Woodtoard  t.  Oregon  JtaUway  and  Ifavigation  Oompany, 43i. 

008URBTIB8. 

Parol  Agreement  aa  to  RelatlTO  Liability.    Bee  SuurxB,  1, 

COUNTISa 

IMFLUO  POWSB  or  COTTNTT  AOKMT. 

1.  The  rule  that  an  agent  has  the  implied  power  to  do  fixr  the  prineipal  ■neh 
things  as  are  necessary  to  carry  out  the  purpose  of  the  appointment  applies  lo 
an  agent  of  a  county  as  well  as  to  an  agent  of  an  individual.— JP'Icun  t.  MaHan 
OotuUy,lA. 

Pabt  Patmxmt  or  Cladc  Aoainbt  County. 

2.  The  mere  acceptance  of  a  portion  of  a  claim  presented  to  a  oonnty  to  InenA- 
dent  to  create  a  presumption  that  the  payment  was  either  made  or  aooeptod  in 
ftill  of  the  daim,  within  the  rule  that  If  a  claim  presented  to  a  coanfy  to  allowed 
In  part  and  r^ected  as  to  the  rei^ldue,  and  the  claimant,  knowing  of  such  aedon. 
accepu  the  amount  allowed,  such  acceptance  will  beooniidereiraaattofhotioiiof 
the  whole.'- Flagg  v.  MarUm  Cnunty,  18. 

Authokitt  or  County  Clbbk  to  Covteaci  fob  Pbintino  Balloib. 

8.  The  power  expressly  conferred  on  the  county  clerk  by  section  47  of  the 
statute  commonly  known  as  the  "  Anstrallon  Ballot  Law  "  (Laws  1891,  pp.  14,28) 
to  caure  the  official  ballots  to  be  printed,  implies  thtf  power  to  bind  the  county  by 
a  contract  for  such  printing,  subject  to  the  limitation  that  the  prlee  agreed  to  be 
paid  must  be  reasonable.- i'lo^  v.  Morion  Ooumtyt  18. 
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COUNTHS — COMCLUDBD. 

CoovTY  Contracts  abb  Pbbumsd  BiAfOVABLi. 

4.  A  ooDtrack  made  by  a  oounty  official  within  the  leope  of  hli  anthoritf,  iDch 
aafor  piinting  ballots,  will  be  pretnined  reaaonable  and  Talld.— fta^  ▼•  JKorion 
Cbvn^,  18. 

LUBXUTT  or  COUMTIBB  FOB  Oom. 

6.  A  oounty  is  not  liable  to  a  penon  who  haa  been  tried  and  acquitted  on  a 
orimfnal  cbarRe  for  the  coets  and  disburaementa  incurred  in  the  defenae,  and  that 
for  two  reaaouA :  ( I )  There  was  no  liability  at  commen  law,  since  costs  were  un- 
known: and  (2)  there  is  no  statute  conferring  the  right  to  recover  such  items,  |  fi66 
of  Hllrs  Ann.  Laws  not  being  sppMcable  to  orlmlnai  actions.  This  section  refers 
to  cases  where  a  public  corporation  sues  or  is  sued  for  the  enforcement  of  property 
tigfata.— JKsen  ▼.  MuUnomah  OowUy,  184. 

A.  Section  2861,  Hill's  Ann.  Laws,  which  proTldes  that  costs  in  criminal  aotiona 
shall  be  paid  by  the  proper  oounty  to  the  person  rendering  the  serrices,  and  be 
taxed  against  defendant  in  case  of  oonTlctlon,  does  not  give  defendant  on  acquit- 
tal a  daim  against  the  county,  on  which  Judgment  can  he  rendered  in  his  favor, 
but  such  costs  as  were  incurred  in  enabling  him  to  make  his  defense  are  to  be  paid 
by  the  county  to  the  person  rendering  the  aervioe.—  Eiten  ▼.  Multnomah  Ommty^  IM. 

POWBB  TO  RBCALL  WaBBAIITS. 

7.  Warrants  issued  by  a  oounty  oourt,  acting  as  fiscal  agent  of  the  county,  in 
ocnnpromlse  of  flalms  aaainst  the  county  for  services  rendered,  are  not  Judicial 
decisions  upon  the  validity  of  the  claims;  hence  the  oonntv  treasurer  is  bound  by 
a  subsequent  order  Issued  by  such  court  prohibiting  thvir  payment— JVxml:!  v. 

Cbabactbb  of  County  Wabbants. 

8.  A  warrant  issued  by  a  county  court,  whUe  acting  as  flaoal  agent  for  the 
oounty,  is  only  prima  faeU  evidence  that  the  municipality  is  IndeDted  to  the 
holders  thereof ;  it  is  not  conclusive,  but  is  everywhere  open  to  all  defenses  avail- 


able as  between  the  original  parties.— fVtinJU  v.  Balky,  286;  QoMmith  t.  Baker 
009,249. 

BIOHT  of  ComiTT  TO  RlCOTBB  Illboal  Fbbb. 

9.  Where  accounts  or  claims  against  a  oounty  have  been  allowed  without 
asthority  of  law,  the  county  court  may  properly  direct  the  treasurer  not  to  pay 
them ;  and  if  they  have  been  paid,  the  oounty  may  recover  the  amount— iVanJU 
T.  Ballev,  285. 

Commr  Coubt  as  Fiscal  Aobnt. 

10.  A  county  court  acting  on  the  expediency  and  manner  of  repairing  bridges 
In  the  public  highway  is  actinjg  as  an  agent  of  the  county  and  not  as  a  court— iStotU 
T.  YamhiU  C&unty,  814. 

PaBOL  BvroENCB  TO  SVPPLXlfXNT  BBOOBDS  OF  COVNTT  COUBT. 

U.  Parol  evidence  is  admissible  to  supplement  the  records  of  a  oounty  court  as 
to  proceedings  of  such  court  when  sitting  for  the  transaction  of  county  business, 
since  the  court  is  then  acting  only  as  the  agent  of  the  oounty,  and  in  such  cases 
the  records  do  not  constitute  the  only  evidence  of  what  was  done.— Stout  v.  Yam- 
kiU  OaufUy,  314. 

APPOBTIONKXNT  OF  MOKBYS  TO  STATX  TAZBB. 

13.  The  "moneys"  referred  to  in  section  2818,  Hill's  Ann.  Laws,  requiring 
eounty  treasurers  to  pay  over  to  the  state  treasurer  in  gold  and  silver  coin  the 
amount  of  state  taxes  charged  to  their  respective  counties  out  of  the  first  of ' '  such  *' 
moneys  collected  and  paid  in  to  them,  means  not  only  the  proceeds  of  the  tax 
levied  for  state  purposes  but  also  the  proceeds  of  the  taxes  for  general  county  pur- 
poses. That  expression,  however,  does  not  include  the  result  of  any  taxes  levied 
for  specific  objects  —  such  as  schools  or  roads.—  Northup  v.  Hoyt^  624. 

Statb  Tax  a  Cobpobatx  Obugatiom  of  County. 

18.  The  obligation  of  a  county  to  pay  its  portion  of  the  state  tax  creates  the 
lelailon  of  debtor  and  creditor  between  the  oounty  and  the  state,  and  the  state 
becomes  a  preferred  creditor  to  the  amount  of  such  tax,  payable  out  of  the  general 
fund.—  Norihap  v.  Hcyi,  626. 

OOUNTY  CLERK. 

Default  Judgment  by  Clerk  In  YacatioiL    Bee  Clbbks  of  Ooubib,  1. 
May  Bind  County  for  Printing  Ballots.    See  Clbbks  of  CouBn,  91 
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COUNTY  COURTS 

Gan  Forbid  Payment  of  Wammt  Already  Isnied.    Bee  Codbib,!. 
When  Considering  Bridget  ia  only  Fiaoal  Agent.    Bee  CouBn,aL 

COUNTY  ROADS. 

Locating  Coanty  Road  own  Bzlatlng  Toll  Road—Compenniloii^Noitlee  of 
Intenuon  to  Appropriate.    See  Hioh ways,  1, 2, 8. 

COURTS. 
County  Couetb— Forbidding  Paymknt  o»  WABKAim. 

1.  County  courts  can  properly  forbid  the  treasurer  to  p*y  warrants  that  ha^e 
been  isBued  for  deiius  against  the  county.  In  passing  on  snoh  matteia  the  ooonty 
oourt  does  not  act  in  its  Judicial  capacity.    Frankl  t.  £006^,286, 

County  Courts— Bridge  Rxpairinq. 

2.  When  considering  the  expediency  and  manner  of  building  and  rapablng 
bridges  on  the  public  roads,  county  courts  act  only  as  fiscal  agenti.-^at0«£  t.  Fmh 

POWER  TO  COKPEX.  MUNICIPAX  TAXATION. 

8.  The  courts  cannot  compel  municipal  oorporatlonB  to  lery  taxes  in  ezoea  oi 
the  limit  of  taxation  Imposed  by  their  charters,  eyen  at  the  suit  of  a  creditor 
whose  debt  will  otherwise  remain  unpaid,  unless  the  charter  limitation  is  such  an 
abridgement  of  the  right  of  taxation  existing  at  the  time  the  debt  was  incurred  aa 
in  effect  to  impair  the  obligation  of  the  contract—  a>r6eU  v.  OUv  of  ForUamd,  407. 

How  Jurisdiction  is  Obtained  Over  Forsiqh  Corfobationb. 

4.  Under  tbe  proTlsions  of  section  516,  Hill's  Ann.  Taws,  a  local  court  cannot 
acquire  Jurisdiction  over  a  foreign  corporation  unless  it  appears  or  is  transacting 
wlihin  ihis  state  some  part  of  its  corporate  business,  so  that  there  are  persona  on 
whom  Service  of  process  may  be  made.  Summons  should  be  served -on  a  foreign 
corporaiiou  in  like  manner  as  on  a  domestic  corporation,  and  a  service  on  Ita  prea- 
ident  within  this  state  is  prima  facie  correct  under  section  66,  Hill's  Ann.  Lawa, 
though  the  return  does  not  show  that  mich  officer  was  anthoriaed  to  repreaeni  tlw 
corporation.— .fhrrf/t  t.  Oregon  QoUL  Oompany,  468. 

Supreme  Court— Reversal  or  Equity  Casb— PRAcncs. 

6.  Where  it  appears  that  a  party  has  not  been  afforded  an  opportunity  to  pce- 
sent  a  defense,  and  that  he  has  not  been  inexcusably  negligent  In  the  matter,  Xhm 
supreme  court  may.  under  the  terms  of  section  102,  Hill's  Ann.  Laws,  relieve  bim 
from  the  consequences,  and  remand  the  case  for  fiirther  proceedings  instead  of 
ordering  a  final  decree.— iSmi^v.  WilkiMt42l, 

ISBUiNo  Mandate- Payment  or  Costs. 

6.  After  an  unreasonable  delay  In  having  a  mandate  issued  to  the  lower  c 


upon  reversal  of  its  Judgment,  and  in  proceeding  with  a  new  trisJ,  the  rwpondeni 
ought  to  pay  the  accrued  costs  on  appeal  before  the  mandate  will  issue.— H^wdtsorel 
V.  Oregon  RaUway  and  Navigatum  Oompany,42Z. 

Trial  De  Novo  in  Supreme  Court. 

7.  On  appeal  to  the  supreme  court  in  an  equity  suit  the  original 

be  reviewea,  and  the  oourt  will  draw  Its  own  oonelnsions  theratan. 
such  final  decree  as  may  be  proper.—  QoldtmUh  v.  £lwa%  689. 

CREDITOR'S  SUIT. 
Return  of  Execution  SurnaENT. 

1.  A  suit  to  uncover  assets  fraudulently  concealed  may  be  maintained  after 
issuance  of  an  execution  and  its  return  nulla  bona,  without  alleging  that  the 
debtor  is  not  possessed  of  other  available  property.—  Wyatt  v.  WyatttoKL 

Not  Superseded  by  Garnishment  Laws. 

2.  The  general  equitable  remedy  by  creditors'  bill  is  not  taken  away  or  aoper- 
seded  by  the  statutory  proceeding  of  garnishment.— SoMn  v.  Andermm.  &l:  Mauodt 
V.  Babb,  616. 

8.  The  institution  of  garnishment  proceedings  which  do  not  come  to  trial  on 
their  merits  is  no  bar  to  the  prosecution  of  a  creditor's  bilL  —SaMn  v.  Anda^om^  487. 

Mot  Superseded  by  Supplementary  Proceedinqs. 

4.  A  Judgment  creditor's  remedy  by  a  suit  In  equity  In  the  natore  of  a  ored- 
Itor's  bill  to  uncover  asseta  fraudulently  concealed  is  not  snperaeded  by  the  stato. 
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CRJiiJlTOR'3  SUIT  —  COHCLUDKD. 

tory  proTlslon  for  proceedings  inpplemeDtary  to  ezeontloii  conferred  hj  Hfll'i 
Ann.  Lews.  g|  308-812.  This  latter  seems  to  be  pArticalArly  designed  to  reech  profH 
erty  which  siiii  remains  nnder  the  control  of  the  debtor.  ^Jfottoefc  t.  Ai66,616. 

ADKQUATS  RBMXDT  — COHFUCTUfG  CLAIMS. 

6.  Where  several  defendants  separately  claim  an  interest  in  or  a  portion  of 
property  songht  to  be  reached  by  the  plaintiff  an  equitable  proceeding  by  creditor's 
Dill  is  the  oul;  adequate  remedy,  since  in  no  other  single  snlt  can  all  dJspatea 
touching  the  tlUe  be  settled.  ^Matlock  ▼.  BcM),  616. 

LiSN  or  Garitohiisnt  BVFnCIIllT. 

6.  ▲  Judgment  creditor  by  the  Issae  of  an  execution  and  a  lery  thereunder 
acquires  a  sufficient  lien  npon  property  alleged  to  have  been  fraudulently  con- 
Teyed  for  the  purpose  of  defeating  payment  ot  his  claim,  to  base  a  creditor's  suit 
npon,  although  he  has  not  exhausted  nis  remedy  at  law  or  had  the  execution  re- 
turned nulla  bona.— JfoOoei;  t.  Babb,6l7, 

OBIiaNAL  LAW. 
A^kifKCT  or  Waiving  PnxuiaNABT  BxAxiNATioir. 

1.  The  waiver  of  a  preliminary  examination  by  one  charged  with  a  crime  la 
equivalent  to  a  finding  by  the  committing  magistrate  that  there  is  probable  cause 
(o  believe  the  defendant  guilty.— IEsm  v.  Oregon  Baking  Cbfltpouy,  606. 

WATVIB  or  EXAMINAIIOM  AS  EYIDSVCE. 

2.  A  finding  on  a  preliminary  examination  that  there  is  snfllcient  oanse  fbr 
holding  the  accused  to  answer  Is  only  prima  facie  evidence  of  probable  cause  on  a 
triHi  for  malicious  prosecoifon,  and  may  be  overcome  by  competent  evidenoe.— • 
Utn  V.  Oregon  Baking  Company,  608. 

CROSS  APPEAL. 

Party  not  Appealing  is  Presumably  Satisfied.    See  Affkal,  U. 

DAMAGES. 

A  person  who,  by  a  sllcht  effort  and  without  danger  to  himself,  oonld  have 
avoided  me  desiructfon  of  nis  property,  but  did  not  do  so,  is  chargeable  with  such 
ouutnbuiury  negligence  as  will  prevent  his  recovery  fhun  the  person  who  caused 
the  injury.^  Eichnwnd  v.  McIfeiU,  842. 

DEBTOR  AND  CREDITOR. 

Rights  of  Firm  Creditors  to  Partnership  Propertgr.    See  PABTmsflODF,  A. 
DECEDENT'S  ESTATE.    Same  as  ExscUTOBS. 
DECREES 

Must  Follow  Issues  Made  by  Pleadinga,   Bee  JuDOMnmi  amd  Dionm,  C. 

DEED. 
Kind  or  Estate  Conyxtxd. 

1.  A  deed  conveying  a  certain  strip  of  land  "  for  road  purposes,  e  •  •  f^^ 
said  strip  so  conveyed  for  a  road  as  above  stilted/'  etc.,  Indicates  only  an  easement 
in  the  property  described.—  Waton  v.  PUs,  9. 

Erricr  or  acceptino  Duu>. 

2.  A  deed  poll,  when  accepted  by  the  srantee,  becomes  the  mutual  act  of  the 
parties,  and  its  terms  may  be  enforced.—  Weaver  v.  Southern  Oregon  Oompamy,  14. 

Mental  Incapacity  to  Execute. 

8.  To  invalidate  a  conveyance  on  the  ground  of  mental  incapacity  it  must 
appear  that  the  grantor  was  in  such  a  state  of  mental  weakness  as  to  be  Incapable 
oi  iully  comprehending  the  nature  and  efitsot  of  the  transaction.— Cbmopis  v, 

DEFALCATION. 

Of  ttheriir— General  and  Special  Bonds.    Bee  OmcsBS^  X 
DEFAULT. 

Judgment  by  Clerk  in  Vacation  is  Valid.    See  JUDaimni,  6^ 
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DEFINITIONS.    Same  m  Words  and  PaiusH. 

DIBBCTING  VKEDICT 

For  Insuffident  Erldenoe.    Bee  Tbial,  3. 

DI8CRBTI0N  OF  COUET. 

AllowaDoe  of  Extra  Oompensatlon  to  Admlniitraton.    See  EzflOOTou,  7. 
Diflcretton  of  Court  Defined.    See  Words  and  Phbasss. 
Betting  Aside  Judgment  for  Surprise  or  Excusable  Neglect.  Bee  Juoaiuina,  t, 
Amendments  to  Pleadings  on  Appeal  from  Jostloe's  Courts.  See  Plkadiho,  2. 
Amending  Pleading  Before  Trial  ~  New  Cause  of  Action.     Bee  Plxadu^o,  C 
Amending  Complaint  by  Dropping  Parties  Defendant.    See  Plxadinq,  7,& 
Amending  Complaint  After  Motion  for  Nonsuit    See  PLBADUia,  9. 

DIVERSE  CITIZENSHIP.    Same  as  Rkkotal  of  Caitsib. 
DIVERSION  OF  WATERS.    Same  as  Watxbs. 
DIVORCE. 

A  marriage  contracted  in  another  state  by  a  resident  of  Oregon  within  th« 
time  limited  by  law  for  appealing  ttom  a  dlToroe  decree  heie  Is  absolutely  Told.— 
MeLaman  ▼.  McLmnan,  480. 

EASEMENT. 

A  deed  conyeying  a  certain  strip  of  land  **fn  road  purposes.  •  e  •  The 
said  strip  so  conveyed  for  a  road  as  above  stated,"  etc.,  indicates  only  an  easement 
in  the  property  described.— Wawn  t.  Pik,  9. 

ELECTIONS. 

The  power  expressly  conferred  on  the  county  dark  by  section  47  of  the  statute 
commonly  known  as  the  ''Australian  Ballot  Law"  (Laws  1891,  pp.  14, 28)  to  cause 
the  offlcial  ballots  to  be  printed,  implies  the  power  to  bind  the  county  by  a  contract 
for  such  priming,  subject  to  the  limitation  that  the  prioe  agreed  to  be  pidd  must  be 
nuontkb\e.—Ftagg  y.  Marion  OowUy,  18. 

EMINENT  DOMAIN. 
Property  Already  ih  Pitblic  Ubr. 

1.  While  it  lb  true  that  property  already  appropriated  to  public  use  maj  be 
again  seized  for  a  different  purpose  of  the  same  xind.  yet  this  can  be  done  only  by 
an  exprtMS  provision  of  statute,  or  by  necessary  implication.— i;aae  Aesmcoa  Road 
Company  v.  TULamook  Ckncnfy,  1. 

COKPXKSATION  FOR  PROPERTY  TaKXN  FOR  PU^UC  USI. 

2.  Where  a  person  or  corporation  in  whose  behalf  private  property  has  been 
taken  under  the  right  of  emineui  domain  has  acquired  an  interest  by  reason  of 
money  or  improvements  expended  on  buoh  propertv,  compensation  must  be  made 
for  bueh  IntereBt  before  the  property  thereby  affected  can  be  appropriated  to  a  new 
public  um.-^Uttle  NentMCca  koad  Company  v.  Tillamook  County,  1. 

Appropriation  of  Toll  Road— Paykxnt  of  Compemsation. 

8.  Before  a  county  court  can  appropriate  a  toll  road  to  the  use  of  the  publlq.  It 
must  pay  the  compensation  provided  by  l»w,—LUtie  NetHieea  Road  Company  v.  ni- 
kanook  County ^  2. 

EQUALIZATION. 

Power  of  County  Court  in  Correcting  Assessments.    Bee  Tazatioh,  4. 
Power  of  Board  of  Equalisation  to  Correct  RoU.    Bee  Taxaxioii,  & 

EQUITY. 

Equitable  Relief  Against  Wrong  Dxscripiion. 

1.  Where,  by  mutual  mistake,  a  deed  describes  property  other  than  that  pur- 
chased, and  the  land  described  in  the  deed  is  sold  on  execution  against  the  vendee, 
tb  e  sale  is  void ;  and  equity  cannot,  at  the  instance  of  a  grantee  of  a  purchaser  at 
ihe  execution  sale,  correct  the  error  so  as  to  give  him  title  to  the  land  actually  puz<-> 
chased  by  the  vendee.— .Sun  ouw  v.  Parker,  57. 
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BXUBP  Fbox  Fkausulsmt  Tbambfeb. 

2.  Where  an  owner  of  property  made  a  leaie  thereof  In  the  name  of  his  wife 
to  defraud  creditors,  she  did  not  thereby  aoqolre  title ;  and  hence  the  rule  that 
equity  wili  not  lend  its  aid  to  a  seller  of  penonal  property  transferred  in  fraud  of 
creditors,  when  he  seeks  to  recover  it.  does  not  apply  in  a  inlt  wherein  the  hua- 
tMind  assertt  his  Utle.-/lerMnt  ▼.  MeCulkmgh,  69. 

RnCIBBXON  — TSWDER  OV  CONIXDIRATIOM. 

8.  Where  a  suit  is  brought  to  rescind  a  sale  or  other  contract  on  the  ground  of 
ftaud  the  plaintiff  need  not.  before  suit,  offer  back  the  consideration  reoeiyed ;  it 
la  enough  that  he  prodncei  it  for  defendant  at  the  time  of  triaL— CVoMen  ▼.  Mwr- 

Lose  OF  JuBiBDZcnoN  BT  Chahgs  of  CONDITlOmL 

4.  A  court  of  equity  which  has  Jurisdiction  of  a  cause  at  ItB  Inception  does  not 
lose  it  because  prior  to  the  decree  the  situation  is  so  changed  by  the  acts  of  the 
defendants  as  to  reader  it  possible  for  a  court  of  law  to  srant  the  same  relieC 
Equity  in  such  a  case  will  a4uat  the  entire  matter  and  do  justloe  to  all  parties.— 
Crimen  ▼.  Mwphy,  114. 

JUBIBDICnON  OF  EQVITT  TO  G&XNT  BXLIXF  AGUMST  JODGMIVT. 

6.  A  denial  of  an  application  under  section  108  of  Hill's  Ann.  Laws  to  yaoate  a 
Judgment  on  the  ground  of  inadyertence,  surprise,  or  exeuNtble  neglect  is  a  bar  to 
a  suit  in  equity  for  the  same  relief  on  the  same  ground.— TAompson  ▼.  CbfmeB,  282. 

BnroRiNO  MORiaAOB  Libn. 

6.  Before  a  court  of  equity  can  restore  the  lien  of  a  mortgage  canceled  by  mis- 
take it  must  appear  that  at  the  time  of  such  release  the  mortgagee  did  not  know  of 
the  interrenlttg  lien  oyer  which  he  deairea  to  obtain  priority.— 21UM  y.  Qarretr 
«Mi.266. 

SimKe  AaiDB  OONySTANCB  for  MBHTAL  WlAXKIflB. 

7.  Neither  a  grantor  nor  his  heirs  can  impeach  a  conyeyance  as  yoluntary  un- 
less at  the  time  the  conveyance  was  executed  the  grantor  was  in  such  a  state  of 
mental  weakness  as  to  be  incapable  of  fully  understanding  the  nature  and  effect 
of  the  transaction.—  Oamaoie  y.  Diven,  860. 

Oarnuhmbnt  not  Same  ab  CRKDrroa'a  Burr. 

8.  The  right  to  prosecute  in  a  court  of  equity  a  creditorsP  bill  to  uncoyer  assets 
fraudulently  conveyed,  and  to  compel  an  accounting,  was  not  superseded  by  the 
garnishment  and  attachment  laws  nor  by  proceedings  supplementary  to  execution, 
since  a  legihlative  intention  that  it  should  be  so  superaeded  does  not  appear,  and 
In  the  absence  of  such  intent  the  Jurisdiction  of  equity  is  not  abrogated  by  the 
creation  of  a  new  legal  remedy.—  5a6tn  y.  Anderwn,  487;  Matlock  y.  BaSb^  616. 

ADBQUA.TB  BXMXDY  AT  LAW. 

9.  Garnishment  and  attachment  statutes  do  not  afford  an  adequate  remedy  at 
law  to  uncover  assets  fraudulently  concealed,  and  to  compel  an  accounting,  for  by 
their  means  the  creditor  cannot,  as  he  can  by  a  creditor's  bill  in  equity,  both  un- 
mask the  fraud  and  prevent  the  disposal  of  the  property  during  litigation.  ^Sabin 
y.  Anderson,  418^. 

10.  Where  several  defendants  separately  claim  an  interest  in  or  a  portion  of 
property  sought  to  be  reached  by  the  plaintiff  an  equitable  proceeding  by  creditor's 
Dill  is  the  only  adequate  remedy,  since  in  no  other  single  suit  can  ail  disputes 
touching  the  title  be  settled.  —MaOock  v.  Babb,  516. 

ACOOUNTWe  BY  FBAUDDLBNT  GRANTKK- GBRDriB. 

11.  A  banker  who  knowingly  received  notes  on  deposit  fh>m  a  fiUling  debtor, 
in  pursuance  of  a  scheme  to  delraud  the  creditors  of  the  latter,  and  issued  therefor 
a  negotiable  certificate  of  deposit,  under  an  agreement  that  it  was  to  be  paid  from 
the  proceeds  of  such  notes,  will  not,  in  a  suit  by  creditois  for  an  accounting,  be 
credited  with  an  amount  secretly  paid  to  get  back  such  certificate,  because  b* 
feared  the  debtor  would  transfer  it.  —Sabin  v.  Anderton,  487. 

Enjoimxng  ExBcinioN  ON  Fbaudulknt  Judgment. 

12.  A  court  of  equity  has  Jurisdiction  to  restrain  the  enforcement  of  an  uncon- 
aeion able  Judgment  procured  through  fhiud,  or  unavoidable  accident,  or  excusable 
mistake.— ifand<«y  v.  Jackaon,b&l, 

Ground  of  Eqitabls  Relief. 

18.  The  party  Invoking  such  Jurisdiction  must  not  only  show  some  adequate 
groimd  of  interlerence  with  the  Judgment,  but  muat  also  disclose  a  meritorious 
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and  BDffldent  defenie  to  the  law  ftctton,  or  at  least  to  eomo  mbitantlal  paii 
thereof.— iiafuttey  ▼.  /adkion,668. 

Relief  Aoaimct  appbakakck  bt  Unauthouzbd  Attoknbt. 

14.  The  enforcemeDt  of  a  Judgmeut  dependent  upon  the  appearanoe  of  an  nn- 
aotborlzed  attorney  for  a  party  who  waa  not  aerTed  with  summons  may  be  re- 
itraiued  in  equity,  irrespecilre  of  wbetber  the  attorney  Is  responsible  flnanftially, 
or  acted  by  culluslon  with  the  other  party.  -^HaMdJiey  ▼.  Jodbson,  662. 

ERROR. 

HarmleH  Error  not  RoTenlble  Error.    See  HARXun  Sbbob. 
ESTATES  OF  DECEDENTS.    Same  as  ExKCUTOfiS. 
ESTOPPEL. 
On  Ri-tirimo  PARTNsa  to  Usb  FIBM  Namb. 

1.  A  retiring  partner  who  agreed  that  the  other  member  of  the  flim  ihooU 
have  the  sole  right  to  settle  the  partnership  business  and  nse  the  firm  name  was 
not  thereby  estopped  from  suing  in  the  firm  name  to  recover  a  firm  debt,  for  no  in- 
terest in  the  partnership  property  was  thereby  transferred,  but  only  an  agenor  — ^ 
the  power  thai  created  tnat  relation  was  equally  oompetent  to  destroy  it.— i 
T.  invesdnait  Cbmpany,  86. 

Estoppel  to  Change  Position  Afteb  Suit. 

2.  After  a  party  to  a  oontroTersy  has  assamed  a  position  he  cannot  daring  the 
progress  of  litiKSiion  change  his  ground,  as,  for  example,  in  a  repleTin  action  for 
goods  in  store,  the  warehouseman  cannot  answer  denying  plalnilfrs  ownership,  and 
then  on  the  trial  claim  to  hold  the  property  under  a  lien  for  storsge.—  WyoKL  t. 
Hendenon,  49. 

iNSUPnaENCY  or  Estoppel. 

8.  Plaintiff,  by  making  favorable  representations  to  defendant  of  the  desira- 
bility of  his  neighborhood  for  settlement,  and  by  disouiislng  methods  for  irrigation, 
and  slating  that  he  thought  the  water  supply  from  the  creek  was  suffloient  for 
them  both,  aud  making  no  objection  to  his  use  of  water  therefrom.  Is  not  estopped 
to  claim  a  superior  right  to  so  much  of  the  water  as  prior  to  and  daring  all  sach 
time  he  had  been  using  for  beneficial  purposes  to  the  knowledge  of  defendant — 
Smyth  Y.  Ifeal,  105. 

EVIDENCK 
Immaterial  Eyidbnce. 

1.  Wsrehouse  receipts  are  inadmissible  on  behslf  of  a  waiehonseman  to  show 
the  quantity  of  goods  aelivered  to  him,  in  an  action  for  sneh  goods  by  one  who 
does  not  ciaim  under  the  reoeipta^  or  the  person  to  whom  they  were  issoed. — 
Wyatt  V.  Hendtrton,  49. 

Eyidencb  op  Sale. 

2.  An  alleged  division  of  property  held  in  the  name  of  a  hnsband,  made  be- 
tween him  and  his  wife,  because  she  had  helped  earn  it  and  acquired  an  interest 
therein,  testified  to  by  the  wife,  when  there  is  neither  written  evidence  of  such 
transfer  nor  change  of  possession,  is  not  sulBcient  proof  of  a  sale  to  her,  when  her 
testimony  is  oontradioted  by  the  husband.— Peritns  v.  MeCvUough,  89. 

Opening  Bbttlbd  Aooounts— Burden  op  Proof. 

8.  One  who  seeks  to  surcharge  and  falsify  a  settled  aooonnt  has  the  burden  of 
of  proof  to  esublish  the  faets  alleged.— /Ub  v.  Batche^  178. 

Rboorbs  oi  County  Court— Parol  Evidenge. 

4.  Parol  evidence  is  admissible  to  supplement  the  records  of  a  oonnty  court  as 
to  proceedings  of  such  court  when  sitting  for  ihe  transaction  of  county  business, 
since  the  court  is  then  acting  only  as  the  agent  of  the  county,  and  in  such  casea 
the  records  do  not  constitute  the  only  evidence  of  what  was  done.— ittfottf  t.  Yam- 
tdU  Cou$Uy,  814. 

Burden  or  Proof  to  Show  Fraud. 

6.  One  who  slleges  an  apparently  valid  oonverrance  to  be  ftandnlent  hat  the 
burden  of  proof  to  support  the  claim.— &i6l»  v.  Wukmtt  460. 
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WaBRANT  AB  EVIDBMCB  of  ▲  CLAJK. 

6.  A  warrant  is  onlj  prima  fad«  eridenoe  of  the  TtUditj  of  «  dftlm  ■ftinit  • 
elty,  eounty,  or  MUAe,^8haUuek  t.  Kineaid,  879. 

WAirm  OF  BXAMIHAnON  ab  Eyidinci. 

7.  A  fiDdlDg  on  a  preliminary  examination  fbat  there  li  rafflofent  eaoM  for 
holding  the  accused  to  anhwer  \a  only  prima  faeie  eyidenoe  of  probable  canie  on  a 
trial  for  mallctnun  pronecution.  and  may  be  OToroome  by  competent  eFldence.-- 
Bern  V.  Oreyon  Baking  Company ,  503. 

Unaitthorized  Affxabamcb  of  AnoBmEY—Byinxifcni  Auuhdb. 

8.  In  a  proceeding  to  restrain  the  enforcement  of  a  Jadgment  on  the  noond 
that  the  only  appearance  of  an  nnsenred  defendant  was  by  an  nnanthoriaed  attor- 
ney. It  is  competent  to  hear  evidence  alinnde,  offered  for  the  etpeoial  purpose  ol 
rebutting  the  presumption  of  authority  in  the  attorney.— fTafidleif  t.  Jaekton^  868. 

AOMISBIBXUTT  OF  EVIDXNCB. 

9.  Eridenoe  that  a  deed  of  land  was  given  to  plaintiff  ai  a  matter  of  oon- 
Tenienoe  and  in  trust  for  defendaot,  although  not  pleaded,  li  admiasible  to  rebut 
evidence  by  plaintiff  that  defendant  and  he  purchased  the  land  together.— IFtOUt 
V.  Abraham,  662. 

10.  A  defendant,  having  denied  that  he  ever  entered  into  a  transaotlon  wherein 
he  agreed  to  pay  plaintiff  a  part  of  the  proceeds  of  certain  lots,  may,  without 
pleading  payment  or  release,  introduce  in  evidence  a  receipt  made  by  plaintiff  to 
nim,  purporting  to  bo  **in  full  of  all  accounts  to  date,  including  all  demands,  of 
whatsoever  nature."  in  order  to  show  the  improbability  that  inch  a  transaction 
existed  prior  to  the  date  thereof.—  WiUis  v.  Ahraham^  662. 

EVinXNCI  OF  PaTXBNT  of  IH81TBA1«CB  PBBMIUIf. 

11.  The  evidence  in  this  case  is  sufficient  to  show  a  payment  of  the  preminm 
of  insurance,  even  under  the  peculiar  terms  of  the  policy.— IFidUonvOs  v.  Fa/rmert 
/fUUTOTice  Company t  669. 

Proof  of  aoxnct. 

12.  The  rule  that  the  statements  of  an  sgent  are  not  competent  to  prove  his 
own  agency  applies  only  to  such  statementa  when  made  out  of  court,  and  does  not 
restrict  the  right  of  a  person  to  testify  concerning  the  nature  and  extent  of  his 
agency  for  another.—  WidUanoUz  v.  Farmenf  Inmronct  Company,  669. 

AnXIMXOMS  OF  AOXMT  — WHBN  BINDIMO. 

13.  To  have  an  agent's  admissions  ^ind  his  principal  thcv  must  have  been 
made  Id  connection  with  some  act  as  agent;  thus,  a  statement  by  a  general  man- 
ager of  a  corporation,  made  in  the  course  of  a  private  conversation,  and  not  in 
connection  with  or  as  part  of  any  official  dutv.  Is  not  competent  evidence  of  the 
matter  stated,  against  the  prindpaL—  WicktorwUM  v.  J^irmen^  Inmrance  Company, b^. 

EXAMINATION. 

EffiBOt  of  Waiving — Action  for  Damages.    Bee  Mauoxodb  pBOSBCimov. 
EXCEPTIONS,  BILL  OP 

EfflBot  of  Death  of  Trial  Judge  Without  Signing.    See  JunoMBirn,  9. 

Papers  not  in  Judgment  Roll  —  Bill  of  Exoeptlons  Necessary.    See  Affbal,  9. 

Necessary  to  Obtain  Review  of  Findings  of  Fact    See  Affbal,  10. 

EXCUSABLE  NEGLECT 

As  a  Reason  for  Setting  Aside  a  Judgment    Bee  Judombbtb,  t, 
EXECUTION 
Void  Salb— Wrong  Discbiftion, 

1.  Where,  by  mutual  mistake,  a  deed  describes  property  other  than  that  pur- 
chased, and  the  land  described  in  the  deed  is  sold  on  execution  against  the  vendee, 
the  sale  Is  void.— ^urrotM  v.  Parker,  57, 

MaBBIBD  WOMBN  — LXVT  OF  EXBCDTION  AOAIIIST  HTOBABH. 

2.  In  view  of  the  liberal  statutes  in  Oregon  relating  to  married  women,  p«iu 
ional  property  transferred  by  a  husband  to  his  wife  is  not  in  his  possession  so  that 
It  can  be  seized  under  a  writ  sgainst  him.— TTyott  v.  WyaU,  881. 
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EXECUTION — CONCLUDBD. 
SlIFPLDCSllTABT  PBOClKDXirai. 

5.  The  remedy  by  prooeedlngi  rapiilemeiitary  to  ezeeation  does  not  take  the 
plaoe  of  a  creditors  raii,  the  statutOTy  remedy  being  particnlarly  designed  to  reach 
property  sail  in  the  hands  of  the  Athtor.— Matlock  t.  BM,  617. 

EwroacimMT  or  UiiooNsaoMABLB  Judgment. 

4.  A  oonrt  of  equity  will  enjoin  an  execution  issued  on  an  nnoonsoionable 
Judgment  obtained  oy  ftaud,  or  through  the  unauthorised  appearance  of  an  at- 
torney.—ifandley  T.  Jadtfon,  552. 

EXECUTORS  AND  ADMINISTRATOBa 

AOOOUMTB  — EXPINSSB  OP  TBATXL. 

1.  An  administrator  who.  before  deoedenf  s  death,  Tlsited  him  at  his  request, 
is  not  entitled  to  charge  the  estate  for  his  expenses,  when  no  promise  of  payment 
by  decedent  is  shown,  and  the  parties  were  relatives  and  on  friendly  terms;  but 
the  administrator  is  entitled  to  payment  for  traTCling  expenses  Incurred  on  a  rlidt 
to  the  executrix,  at  her  req^ent.  to  consult  as  to  the  proper  management  of  the 
estate.— £e  JteCuUough'i  Ettate,  M. 

3.  A  nephew  who  persuaded  his  uncle  to  accompany  him  on  a  dangerous  trip, 
and  paid  his  expenses,  cannot  recover  from  the  unde^s  estate  the  amount  of  the 
expenses,  although  the  nude  had  agreed  u>  repay  them,  inasmuch  as  the  uncle 
went  merely  to  accommodate  the  nephew  and  for  the  letter's  increased  safety.— 
Me  MeCuUough*8  EaUUe,  86. 

3.  An  administrator  who  makes  a  charge  of  $100  against  an  estate  for  expensts 
incurred  and  time  employed  on  a  business  journey  connected  therewith,  and  an 
additional  charge  of  $80  for  making  a  subsequent  trip  to  the  same  place,  will  be 
allowed  but  960  lor  both  tripii,  when  it  appears  that  the  expenses  incident  to  the 
Journey  do  not  exceed  990.—  JU  McCuiUmglvt  £$tale^  86. 

PowxB  or  ExsctrioB  to  CoimtACT  ro&  Attornit's  Fns. 

4.  One  who  is  acting  in  a  representative  capacity  cannot  bind  the  estate  over 
which  he  has  control  except  for  expenses  of  protecting  it  orhj  statutory  authority. 
Within  this  rule  an  administrator  may,  under  section  1178,  Hill's  Aon.  Laws, 
allowing  reasonable  attorney  fees  for  necessary  litigation,  contract  with  an  attcHney 
to  underuke  litigation  for  a  liberal  fee  contingent  on  success.—  Be  MayuUougKM 
EWa(0.86. 

Attobmiy's  Fus  AOAimr  Eratis. 

6.  An  attorney  may  be  allowed  his  expenses  necessarily  incurred  In  trayel  Ibr 
the  estate  which  ne  represents,  and  a  gros&Fum  for  all  his  services.  This  method 
of  fixing  compensation  is  preferable  to  allowing  daiins  for  different  services  as 
they  are  performed.  It  is  desirable,  too,  that  as  few  attorneys  should  be  employed 
as  fa  consistent  with  the  amoant  and  condition  of  the  estate— ordinanly  one  is 
sufficient.-  Re  MeCuXUmglCt  Ettate,  86. 

6.  An  item  in  an  administrator's  final  account  of  money  paid  to  his  attorney 
for  making  an  inventory  may  be  rejected  when  such  attorney  is  allowed  a  gross 
sum  for  his  services  in  the  management  and  settlement  of  the  estate.— iis  MeCid- 
tough's  EtUite,  86. 

Extra  Compinsatioit. 

7.  The  allowance  of  extra  compensation  to  an  administrator  for  services  ren- 
dered in  the  discbarge  of  his  duties  is  a  matter  largely  within  the  discretion  of  the 
county  court  ( section  1180,  Hill's  Ann.  Laws),  and  the  amount  so  awarded  will  not 
be  disturbed  on  appeal,  unless  there  has  been  a  manifest  abuse  of  discretion,  or 
the  amount  so  allowed  Is  disproportionate  or  not  equivalent  to  the  servioes  per* 
formed.—  Re  McOuUough'a  Estate,  86;  Re  Partridge's  Estate,  297. 

8.  In  presenting  a  claim  for  extra  compensation  an  administrator  should  par- 
ticularly state  the  services  on  which  it  in  based  with  such  explanations  as  will 
enable  interested  persons  to  fairly  understand  the  situation.-  Re  Bartridgtfe  A- 

(ate,  297. 

RXMOVAL  or  ADMIiriSTBATOB. 

9.  Under  the  provisions  of  sections  1049  and  1100,  Hill's  Ann.  Laws,  an  admlU' 
istrator  should  be  cited  to  appear  and  show  cause  why  he  should  not  be  removed, 
but  these  lequlrements  are  sufficiently  complied  with  where  there  is  a  hearing  on 
objections  to  the  officer's  reports,  and  if  good  cause  appears  in  this  prooeedlng  the 
court  may  summarily  remove  the  administrator.— ite  Paxtridge'e  EitaU,  297. 
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To  Bseeuton  or  AdmlniitrKton  for  SpMlal  BcryiMi.    Seo  Bxwotom,  7. 
FBDBBAL  COURTS 

Jariidiotloa  Derived  from  dtlMnahip.    Bee  Rimotal  or  CAum,  2, 1 
FEES 
lUegAlly  Pftid  may  be  Reeorered  by  Ooimty.   Bee  OomnxB,  9. 
Of  Sheriff  of  Lincoln  COonty  under  Act  of  IMS.    See  Statotb,  12. 
Law  Fixing  Sheriflli'  Feei  la  ConititnUonaL    See  Btatutb,  U. 

FENCE& 

RAILBOADe— iKJirBT  TO  STOCK. 

1.  If  Block  enter  upon  a  railway  at  a  point  where  the  itatute  reqnlree  the  road 
to  be  fenced,  and  are  Injured  by  a  movlnir  train,  the  company  will  be  liable  in  dam- 
age»,  regardless  of  whether  li  was  negligent;  but  If  stock  enter  on  the  right  of 
way  at  a  place  where  the  compauy  is  not  bound  to  fence,  and  are  Injured,  negl^ 
gence  must  be  shown  to  lustify  a  recovery ,—iButon  y.  McNdU,  128. 

TBUPAflB  BT  Stock  and  Shup  in  Gilliam  Oouiitt. 

2.  Since  the  paieage  of  I  he  act  of  1872  (Hill's  Ann.  Laws.  H  M62-8466)  relating 
to  treitpass  by  horsex  and  cattle  in  Umatilla  and  Wawoo  counties,  the  common  law 
prevails  there  on  the  subject  of  trespass  bv  stock,  except  hones  and  cattle.  It  is 
therefore  not  now  necessary  to  show  a  lawful  Itoeing  before  damagee  can  be  had 
Ibr  trespass  by  sheep.— filHcttand  v.  Qeide,  878. 

FIRE  INBUBANCE.    Same  as  INBUBAHOI. 

FORBION  CORPORATIONS. 

Insurance  Companies  Need  not  Record  Power  of  Attorney.    See  Statotv,  8- 

Local  Head  Office  not  Beqnlred.    See  Statotxs,  ft. 

How  Jurisdiction  is  Acquired  by  Local  Courta   See  ComroKATioia,  6,7,8,9,10. 

FRAUD  AND  FRAUDULENT  CONVEYANCES. 
EQurrr— FRAmuLiirr  TBAMsncB. 

1.  Where  an  owner  of  property  made  a  lease  thereof  in  the  name  of  his  wilb  to 
deflraud  creditors,  f  he  did  not  thereby  acquire  title ;  and  hence  the  mle  that  equity 
will  not  Und  its  aid  to  a  seller  of  personal  property  transHerred  in  Irand  of  crea> 
itors,  when  he  seeks  'o  recover  It,  does  not  apply  in  a  rait  wherein  the  husband 
asserU  his  title.—  JPerUm  v.  MeOuUough,  89. 

RKBCimov  or  Contbact  yon  FBAxn>— Tbitdbk. 

2.  It  is  a  role  of  almost  universal  application  that  where  a  defrauded  party 
elects  to  rescind  a  sale  or  other  contract  on  which  something  has  been  paid  he 
mnst  annul  It  as  a  whole,  and  must  return  the  consideration  received,  so  that  the 
parties  may  be  again,  as  fkr  as  possible,  on  an  even  footing,  but  the  time  and  man- 
ner of  tendering  back  such  part  payment  will  depend  somewhat  on  whether  the 
proceeding  be  at  law  or  in  equity.—  Oossen  v.  Jfiin>^,  114. 

iNrBBEMCB  or  AmBMAKCB  BT  DBLAT. 

8.  The  commencement  of  a  suit  to  rescind  a  contract  of  sale,  voidable  for 
fraud,  three  weeks  after  the  vendor  discovered  the  fkand,  Is  not  such  an  unreason- 
able delay  as  to  warrant  the  Inference  of  an  aflirmance  of  the  agreement  on  his 
part—  Oronen  v.  Murphy,  114. 

RBscianoH  or  FBAunuLxiiT  Saul 

4.  Plaintiff  was  in  the  retail  business  with  a  partner,  in  whose  name  the  lease 
of  the  building  was  made  out.  The  partner,  by  collusion  with  members  of  a  mer- 
(pantile  company,  sold  them  his  interest  and  transferred  to  them  the  lease.  They 
thereupon  gave  plaintiff  four  days'  notice  to  vacate  the  premises,  and  oflflered  to 
buy  his  Interest  in  the  business,  giving  in  part  payment  certain  notes,  reprobcntlng 
them  as  first  class  paper,  and  also  offered  to  employ  him  as  clerk  until  the  balance 
of  the  purchase  price  should  be  paid.  Plaintiff  accepted,  and  the  contract  was 
ezeruted,  but  he  was  almost  immediately  discharged,  and  the  notes  proved  to  be 
worthless.  Beld,  that  the  circumstances  Justified  a  rescission  of  contract  for  fraud. 
—  Oossoi  ▼.  Mnrphy,  U4. 
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fraud  and  fraudulbmt  g0nvkyance8— oohcumnn. 

£vioiiicB  or  Fraui>. 

6.  An  Allefratton  that  defendants  were  gnlltrof  fraud  lo  an  aettoa  to  TMO?«t 
land  in  introducing  in  evidence  adeed  of  plaintlff'i  ancestor  todefendantu*  prede- 
cefHora.  wben  such  deed  had,  in  another  action,  been  adjudged  Toid,  is  not  mf- 
talned  where  the  only  effect  of  the  Jadgment  in  such  other  action  was  to  deiermint 
that  the  land  there  in  controversy  waa  not  in  fact  a  part  of  that  conveyed  by  met 
deed.  —Lov^oy  v.  WitlameiU  Electric  Oompany,  18L 

MoRTOAGB  Void  by  Conduct  or  PABmi. 

6.  A  mortnge  given  originally  aa  a  securtty  for  a  genuine  debt  may  be  len- 
derrd  invalid  by  the  subseqaent  action  of  the  parUes.  Such  wlU  be  the  result 
H  heuever  their  mutual  conduct  enables  the  mortgagor  to  hinder  and  delay  ered- 
itorii  in  reaching  property  that  li  lawAiUj  lubject  to  their  demands,  —aabifm  t. 
WUkiH9,iM. 

Rbtbmtioit  or  PossiaBiON  bt  Mobtgagob.  , 


7.    In  Oregon  a  chattel  mortgage  is  void  as  against  attaching  ereditors  i 
ever  it  appears  either  upon  the  face  thereof  or  by  extrinsic  evidence  that  the  i 

giKor  has  been  authorised  to  dispose  of  the  pn^wrty  in  the  osoal  ooune  of  trade 
r  hlsownbeneilt.~&iM»v.  IFi£Uiu,450. 


8.  A  ohattel  mortgage  that  allows  the  mortgagor  to  retain  powoMlon  of  the 
property  pledged,  and  to  dispose  of  It,  will  be  sustained  if  the  prooeeds  of  the  sales 
are  applied  for  the  benefit  of  the  mortgagee.— AiMi  v.  IFtBUM,4S0. 

Dblayimo  Othbb  Cbbdrobs. 

9.  The  Cset  that  a  mortgage  lessens  the  chances  of  other  creditors  for  realirinc 
the  amount  of  their  claims  does  not  of  itself  render  the  transaction  void.  — AsMa  r. 
WUktn$,4S0. 

Fbaudulbht  Conybyancb— Bubdbh  or  Paoor. 

10.  A  creditor  assailing  an  apparently  valid  chattel  mortgage  of  his  debtor  on 
the  ground  that  by  extrinsic  agreement  or  subsequent  contract  unlimited  power  of 
disposition  for  his  own  use  and  benefit  was  oonfttrred  upon  the  mortgagor  must  e»> 
tabiish  his  contention  in  that  respect,  the  presnmptions  are  against  hlm^^Sabim  v. 

Fbaud  as  a  Gbound  or  Rbbcibbiok. 

11.  A  deed  executed  in  pursuance  of  a  contract  for  the  exchange  of  property 
will  not  be  canceled  on  the  ground  that  the  grantor  was  induced  to  make  the  ex- 
change by  false  and  ftaudulent  representations  by  the  grantee  as  to  the  amount 
doe  on  a  mortgage  on  the  property  received  in  exchange,  where  there  is  nothing 
to  show  that  the  grantee's  statement  as  to  the  amount  due  was  not  made  in  good 
faith  and  with  an  honest  belief  that  it  was  true,  and  the  passbook  issued  by  the 
loan  sMociaiion  owning  the  mortgage,  containing  all  the  tacts  upon  which  to  com- 

Eute  the  amount  actually  due,  was  submitted  to  the  grantor  and  examined  by 
im.—  Whalen  v.  TipUm,  fi60. 

12.  In  order  to  constitute  such  fraud  ss  will  Justify  a  reeeisslon  of  a  contract,  It 
is  necessary  that  the  act  or  omiraion  by  which  the  undue  advantage  waa  obtained 
shall  have  been  intentional.—  Whaleny.  TtpUm,  666. 

TauBTEis  or  Fbaudulfnt  Obamtob. 

18.  A  banker  who.  with  knowledge  of  a  debtor's  insolvency,  accepts  from  htm 
sundry  notes,  nominally  for  collection,  but  issues  a  negotiable  certificate  of  deposit 
for  their  face,  with  a  secret  agreement  that  the  certificate  shall  not  be  transferred 
and  then  clandestinely  buys  it  in  at  a  discount,  is  a  trustee  of  the  fonds  collected 
and  is  personally  liable  therefor  to  the  Judgment  creditors  of  such  debtor.oAabte 
V.  Anderson,  487. 

14.  Such  trustee  will  not,  in  a  suit  by  creditors  for  an  accounting,  be  credited 
with  an  amount  secretly  paid  to  get  back  such  certificate,  beoanae  he  foaxed  the 
debtor  would  transfer  it.— Sabin  v.  Andermn,  487. 

FRAUDS,  STATUTE  OF.    Same  as  Statutb  or  Fbaum. 

FUND.    Bee  Wobdb  and  Phsabbs. 

GARNISHMENT. 

Garnishee  is  a  "  Party"  to  an  Attachment  Action.    8ee  Aitacbmbht.I. 

Proceeding  Described  is  not  a  Garnishment  of  the  City.    Bee  ATTACBUDn',!. 
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general  assignment  for  creditors. 

Entirely  DlMllowlng  AMlgnae'i  FinAl  Report  not  Oorreot  Practtoe.    Bee  A*- 

glGHMKNTB  FOB  CRKDITOBS.L 

GILLIAM  COUNTY. 

renoee — Tre^paai  by  Sheep  and  Cattle — Damageii    Bee  Tbbpaa 

HARMLESS  ERROR. 

BUGHT  MUTAKS  IM  COMFUTATXOK. 

1  A  mistake  of  92. 00  in  a  decree  is  not  of  enough  importanoc  to  eaU  for  either 
4  reVenal  or  a  modmcauon.-fitoe<  y.  IturreU,  109. 

Small  RiooyxBY  of  Dakaois. 

2.  Error  in  admlttlnir  evidence  that  plaintiff  was  damaged  in  a  large  ram  la 
jnanifetUy  harmleu  where  ihe  reooTcry  is  for  only  a  unaU  taaoaai,— StiHcUand  t. 

EviDXKCB  BupPOBTDre  AraaTTiD  Allegation. 

8  The  erroneona  admission  of  eridenoe  offered  in  rapport  of  an  allegation  in 
4he  complaint  whion  is  not  denied  in  the  answer  U  not  prfijudlclal  to  the  defend- 
MaL—Koshtand  ▼.  Harford  Innuranee  Company,  401. 

ABOITMKNTATiyK  PLIADIMOB. 

4.  The  refusal  to  strike  ont  of  an  answer  certain  allegations  that  eonstitnted  an 
jLrffumenuUTe  denial  was  harmless,  where  the  allegations  were  soeh  as  oould  have 
heen  pioven  under  the  spedflc  denials.— IFttf it  ▼.  Abraham,  662. 

HIGHWAYS. 
LocATiiio  Highway  on  Existing  Toll  Road— Coxpxnbation. 

1  Under  the  general  power  to  lay  ont  and  establish  public  highways  a  county 
Aonrt  cannot  locate  a  highway  oyer  land  previously  appropriated  for  a  toll  mad. 
without  rendering  oompeusation  according  to  law  for  the  property.— .UUte  Neatucca 
Boad  Company  t.  TiUamook  OnnUy,  1. 

Notice— APPBOpaLATioN  op  Toll  Road. 

2.  The  proceeding  provided  by  section  828e  of  Hill's  Ann.  Laws  for  appropriat- 
lus  to  nubile  use  the  property  of  a  toll  road  company  Is  a  hostile  one,  and  the 
Detttion  and  notice  required  by  section  4062  for  locating  a  county  road  must  be 
^ven  as  in  oroinary  cases.—  LUOe  NatuMa  Soad  Company  v.  TiUamook  County,  1. 

HOMESTEAD. 

The  homestead  act  (Rev.  St  U.  S.  12296),  providing  that  no  lands  acquired 
thereunder  **  shall  in  any  event  become  liable  to  the  satmfactlon  of  any  debt  oun- 
tracted  prior  to  the  issuing  of  the  patent  therefor/'  merely  prevents  the  unwilling 
aDDropnailon  of  the  Isnd  .to  the  satisfaction  of  such  debts,  and  dues  not  prevent 
the  homestead  claimant,  alter  Issuance  of  the  final  certificate,  and  before  patent* 
from  giving  a  mortgage  on  the  land  Ibr  a  debt  then  contracted  or  theretofore  exist- 
ing.— Haioard  v.  Beekting,  161. 

HORSES — Trespass  by,  in  Gilliam  County.    Bee  TanPAas. 

HUSBAND  AND  WIFE. 

LlABIUTY  OF  HUBDAMD  FOB  WIFE'S  SUPPOBI. 

1.  In  a  proceeding  under  Laws  1889,  p.  92,  to  compel  a  husband  to  oontribate  to 
his  wife's  support,  the  wife,  if  living  apart  from  her  husband,  must  allege  and 
Drove  that  the  separaUon  is  without  her  fault,  and  that  he  has,  without  Just  cause, 
neglected  or  refused  to  support  her.—  Fowler  v.  Fbuder,  65. 

Mabbibd  Women- Lbvy  of  Execution  Against  Husband. 

2  In  view  of  the  liberal  statutes  in  Oregon  relating  to  married  women,  per- 
sonal property  transferred  by  a  hu&band  to  his  wife  is  not  In  his  possession  so  that 
U  Sun  W  Jelawl  under  a  writ  against  him.-  WyaU  v.  WyaU,  581.    *^^  "** 

INADVERTENCE 

AS  a  Ground  for  Vacating  a  Judgment   See  Judgkents.  8. 

Denial  of  Motion  to  Open  Judgment  Bats  Equity  Suit    Bee  Judgmbhib,  4 


a.  Itoanaot  be  inferred^  from  the  tetof  extmie  old  afojthtt  AsiaatorwM 

"  --       "*       ,  886. 
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IMPLIED  AUTHOBmr  of  AgMlt. 

Powen  NeoMtarj  to  BfltetQftM  loBtniofcioiii.   8m  ▲aBiR%  1,  t> 
IN00NSI8TENT  PLEADINGS. 

Bemedy  is  by  Motion  for  Jadcmeat    Sm  PLSAODia,  X 
IKCUMBRANCB  on  QoTorament  Homesieod. 

Volnntarj  Inoumbranoo  is  Valid  Before  Patent    See  Pdbuc  Laiid& 
INFERENCES. 

AFRKMANCl  OV  PBAUDULIMT  COMTBACTr. 

1.  A  lapse  of  three  weeks  in  oommenclng  a  salt  in  aTotdanoe  of  a  flraiidnleii 
sale  is  not  siiiAoient  delay  to  JostUy  an  inference  of  aOnnance.    Orotten  ▼.  Mmr 

IXFEBBNCB  OP  FiBB  FBOM  ENGIKB  BPARK^ 

2.  ETidenoe  tending  to  show  that  a  railway  company  negligently  left  along  its 
track  oombnstible  material,  which  was  discovered  to  be  on  fire  soon  after  the  pass- 
ing of  a  train,  and  plaintiff  thereby  soifered  damage,  raises  an  inference  that  the 
fire  was  caused  by  sparks  ftom  the  engine,  which  the  oompany  most  rebuk— 
Mekmtmdw.  MeNettt,  842. 

iNyBBBNCB  OP  MBMTAL  iNCAPACnT. 

8.  It  canaot  be  inferred  fkom  the  A 
mentally  incapacitated  to  exeoate  a  oonTeyanoe.^CkinMv<8  ▼.  Dwen,  I 

INJUNCTION. 

AOAIIWT  JUDOMBMT  OM  APFBABANCB  BT  UNAXTTHOBIZKD  ATTOBITBT. 

1.  The  enforcement  of  a  judgment  dependent  npon  the  appearanee  of  an  nn- 
antborised  atiomey  for  a  party  who  was  not  served  with  summons  may  be  re- 
strained in  equity,  irrespective  ot  whether  the  attorney  is  responsible  financially, 
or  acted  by  ooUuston  with  the  other  party,— BoMctey  v.  Jaetrnm,  602. 

Qboumd  op  Equttablb  Rbubp. 

2.  The  party  invoking  such  jurisdiotion  most  not  only  show  some  adequate 
ground  of  intarferenoe  with  the  Judgment,  but  must  aln  disolme  a  meritorioos 
and  sufficient  defense  to  the  law  action,  or  at  least  to  some  substantial  part  thereoL 
—amdley  v.  Jackton,  6BtL 

INJURY  TO  STOCK. 

Liability  of  Railroads— Fence  Requirements.   See  Railboads,  1, 

INSOLVENTS  AND  INSOLVENCY. 

ASnONABIUTT  OP  A  PBBPBBBBD  CLAIM  fOB  LABOBBB'I  WA0B& 

1.  The  preferential  claim  for  wages  of  laboreis  given  by  the  act  of  Fabmary 
20, 1891,  against  the  estates  of  insolventt  (Laws,  1881,  p.  82)  is,  after  presenutlon, 
assignable,  and,  when  assigned,  the  assignee  may  maintain  suit  thereon  in  hia 
own  name.— /Wconio  v.  Lorsoi,  187. 

Insolvent  Sbtatb— Lxbm  op  Cbbditob  pob  Unpaid  Diyidbnim. 

2.  Where  a  creditor  falls  to  avail  himself  of  an  order  of  court  dlrectiiig  a  re- 
ceiver of  an  insolvent  institution  to  distribute  money  in  his  hands  as  such  receiver, 
the  creditor  does  not  thereby  obtain  a  lien  uirnu  the  remaining  assets  for  his  pio 
raU  share  in  such  ftind.— itoefewett  v.  J^mtand  SanHngt  Jiank,4SL 

LiBN  ON  INSOLVBNT  SSTATB  POB  TBDBT  FUNDS. 

8.  In  order  to  impress  upon  the  assets  of  an  insolvent  estate  a  lien  for  tmai 
funds  it  must  appear  either  that  the  Identical  fiind  is  still  among  the  asaeu  await- 
ing distrlbuilou,  or  that  the  property  sought  to  be  subjected  to  the  lien  includes 
such  funds  or  their  proceeds;  thus,  where  a  receiver  was  appointed  for  an  insolv- 
ent bank  pendente  lite,  the  fhnd:!  ordered  to  be  dlsiribuied  were  not  called  for  by 
certain  creditors,  and  on  dismissal  of  the  suit,  were  returned  to  the  bank  and  ex- 
pended by  It  in  the  usual  course  of  its  business,  and  ihe  bauk  Itself  afterwards  de- 
clared other  dividends  in  favor  of  the  same  crediton,  which  were  not  claimed,  and 
were  alio  expended,  all  such  dividends  lost  their  iaenuty  as  trust  fUuds  and  did 

nut  nsiin  tn  a  xnh i.-xt  reoeiyer  of  the  bank  as  particular  flindfc— Jtocfcisstf  v. 

Barfkutd  amringi  Bank,4SL 
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OreOLYENTS  AND  INSOLVSMCY-COHCLUDED. 

Mat  Fmmwwm  a  Cbbdrob. 

4.  A  debtor  in  falllDf  elreamiUiMes  m»f  In  Oragon  praftr  oii«  «Mdttor  of«r 
moUier  In  any  manner  that  h«  may  oboote  if  ta«  does  not  mort  to  n  Mnoml  m- 
■ignment  or  to  derieei  wbicb  befng  oonftraed  in  nnlnn  mmj  bo  i«|oi4ed  m  oqoiT- 
Alent  ihenta— SoMn  ▼.  Wiiktnt,  460. 

INSURANCB. 
DnCUPTIOH  OF  Pbopibtt. 

1.  It  li  not  nooetUTir.  In  an  insnninoo  poUoj,  that  the  locality  bo  il<ed  or  eatab* 
llBhed  bytnch  technical  legal  desoription^  as  are  usually  employed  in  oonToyaneoB 
of  title:  tbui.  where  a  policy  described  the  property,  as  *'  a  frame  dwelling  honw 
■ttnatea  on  and  oonfloed  to  the  premises  now  actoally  owned  and  oocnpled  by 
assured,  to  wit:  LoU  27  and  28,  block  8.  in  Harllngton  Addition  to  Mt  Tabor,"  and 
the  proof  showed  the  correct  description  to  be  the  same  nnmbered  lots  and  block 
in  Harlem  Addition  to  East  Portland,  and  there  was  no  such  place  as  "  Harltngton 
Addition  to  Mt.  Tabor."  the  Tarlance  is  not  fintal,  since,  after  eliminating  the 
erroneous  portion  of  the  dewriptton,  enough  lemaina  to  ideniiiy  the  property.^ 
Baker  j.  State  Inturanee  C&mpany,  41, 

Wabbantt  op  Ownsbship. 

2.  A  warranty  that  the  insured  is  the  sole  and  undisputed  owner  of  the  Inaored 
property  and  that  the  title  to  the  land  is  in  her  name,  is  not  broken  by  the  fact 
that  legal  title  has  not  been  conyeyed  to  the  insured,  where  she  has  gone  into  poe* 
session  under  a  contract  of  purchase  and  has  performed  on  her  part  all  the  oondt- 
tlons  thereof  to  the  date  of  application,  as  the  term  "title"  is  to  be  oonstmed  In 
the  ordinary  aoceptatlon  of  the  term.  ^Baker  y.  State  Inturanoe.  Oompanff,  42. 

BFFICT  op  UMTEDB  STATXlfUIT  OP  VaLUK. 

8.  A  false  sutement  as  to  the  ralue  of  the  property  will  not  luTalidate  the 
policy,  if  glTcn  in  good  (Uth  as  the  honest  opinion  of  the  insured.— ^oAw  t.  State 
iMormce  Company, 42, 

NSW  MOBTGAOIB  ZV  LiSU  OP  OLD  ONXS. 

4.  Where  property  ha^  been  insured  with  knowledge  of  existing  incnm- 
branoes,  the  mortgaging  of  such  property  without  the  consent  of  the  company  to 

SroTlde  founds  whleh  are  used  to  pay  off  the  existing  incumbrance  is  not  a  viola- 
ion  of  a  proTlsion  that  the  policy  shall  be  void  "  if  the  subject  of  the  insurance  be 
or  become  incumbered  by  mortgage."— JTos/Uond  t.  Home  Insuranee  Omipany, 82L. 

6.  A  subaequent  change  in  the  form  of  the  incumbrances  on  insured  property, 
which  were  known  when  the  policy  was  issued,  will  not  work  a  forfeiture  of  the 
policy,  so  long  as  the  amoont  is  not  Increased.  ^KoMand  t.  ITohm  Bkeuramee  Oom-^ 
pony,  8ZL 

MBBSpnamrrATioH  amd  Cohcbalmxiit. 

6.  A  failure  to  disclose  the  existence  of  a  mortgago  on  property  sought  to  bo 
insured,  when  the  applicant  is  not  interrogated  upon  that  suoieot,  is  not  such  oon- 
eealment,  misrepresentation,  or  failure  to  state  the  interest  of  the  insured  as  will 
render  the  policy  JOid.-^Kothland  t.  Haniford  Iiuwranee  Ootnpany,402, 

UonTQAGB  AB  A  VIOLATION  OV  OOMDITIOim  OP  POUCT. 

7.  A  proTlsion  in  a  policy  of  Insurance  that  it  shall  be  void  *'if  any  efaanso 
other  than  the  death  of  the  assured  take  place  in  the  interest,  title,  or  rnssiissiun 
of  the  subject  of  insurance,  except  change  of  occupants  without  increase  of  hasard. 
whether  by  legal  process  of  judgment,  or  by  voluntary  act  of  the  insured,  or  other- 
wise," is  not  violated  by  a  rabsequent  mortgage  on  the  pfoperty  corered  by  the 
policy.  ^Koehkmd  ▼.  Hariford  /nsuftifies  Oompaanyt  406. 

NBW  ItlCUMBBAXfCB. 

8.  An  insurance  policy  the  terms  of  which  provide  that  it  shall  be  void  "  If  the 
banrd  be  increased  ^  is  not  forfeited  where  a  mortgage  is  given  In  lieu  of  and  for 
the  purpose  of  discharging  incumbrance  <m  the  property  which  the  insurance 
company  was  informed  of  at  the  time  the  insurance  was  effected.  ^Kothland  v.  Fire 
Aa»ociatUm,V2, 

Bbpbal  op  Statotb— Rbooboiko  Powbb  op  Attobnbt. 

9.  Sections  8  and  9  of  the  law  of  1864,  requiring  foreis;n  insaranoe  companies 
doing  business  in  Oregon  to  execute  and  record  a  power  of  attorney  in  each  county 
where  they  should  have  resident  agenta  ( Laws  1864,  p.  74S,  Hill's  Ann.  Laws. 
I  8276),  were  impliedly  repealed  by  the  statuto  of  U87  on  the  samo  nifct|ee(  (Laws 
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II78IJRANCB — CoVCLimSDi. 

18S7,  p.  118.  Hiiri  Ann.  Laurs,  U  8668-8SW).  Thii  latter  itatnto  pnMribed  In  d«taU 
the  oonditions  on  which  foreign  Insnranoe  oompanioB  might  be  admitted  into  thli 
state,  and  is  plainly  a  mbitimte  for  the  prior  law  ao  Ikr  aa  it  refers  to  appointiof 
a  person  on  whom  serriee  of  summons  maj  be  mMd^^CbnUaaUal  Bunnuiee  ChB»- 
pony  V.  Riggen,  886. 

FOBIIGN  IxraUKANCI  OOXPANDBB. 

10.  The  requirement  of  section  8680,  HllVs  Ann.  Laws,  as  amended  (Laws  1888^ 
p.  64),  that  every  foreign  fire  and  marine  insurance  company  doing  busineas  in  this 
state  shall  have  one  head  office  in  the  state  under  the  cnarge  of  a  general  agent,  is 
not  a  condition  precedent  to  the  right  of  such  company  to  do  business  in  this  state, 
and  a  failure  to  comply  therewith  will  not  render  void  and  unenforceable  a  con- 
tract of  such  company  made  while  carrying  on  business  here  under  a  license  rag- 
ularly  Issued  by  the  insurance  commissioner,  although  it  might  aflTord  some  groond 
Ibr  a  proceeding  by  the  state.— Cbnttnaacrf  Inturanoe  Oniony  v.  Bttven,  887. 

PATlOin  OP  IMBUBANCK  PBKKIUIC  ~  EVZDENCB. 

11.  Under  a  provision  In  a  policy  of  insurance  that,  unless  the  premlom  be 
paid  at  tbe  company's  home  office  at  the  time  the  policy  was  issued  (such  payment 
to  be  evidenced  only  by  the  president's  receipt  accompanying  the  policy),  or  within 


the  premium,  and  remitted  the  same  to  the  company,  after  deducting  his  commis- 
sion, is  sufficient  to  prove  the  payment  of  said  preminia.— H'VdUlorwfts  t.  Jtonwers* 
Jiutmmoe  Cbstpany,  669. 

IRRIGATION.    Same  as  Watxss  and  Watkb  Riohtb. 

JUDGMENT  ROLL. 

Papers  not  properly  part  of  the  Judgment  toll  am  defined  by  atatate  eannolba 
considered  on  appeal  unless  they  have  been  made  part  of  a  bUl  of  eocoepUoiia.^ 
FaarrtU  v.  Oregon  Md  Oompany,  464. 

JUDGMENTS  AND  DSCRESa 
Motion  fob  Judombmt. 

1.  If  the  admissions  of  the  reply  so  contradict  the  allegations  of  the  oomplalnt 
as  to  defeat  the  right  of  action  the  remedy  must  be  by  motion  for  a  JadsmeniOD 
thepleadlngs.>-FWT.^aKl0rs(Mi,48.  ^^ 

Vacating  Judqiunt  ares  Closb  oj  Tsbx. 

2.  A  Judgment  cannot  be  vacaied  after  the  close  ot  tfac  .eim  dnring  which  It 
was  rendered  on  the  ground  that  the  trial  Judge  had  died  without  settling  the  bill 
of  exceptions,  where  the  proposed  bill  was  not  served  on  the  opposite  party,  and  no 
general  order  was  made  continuing  all  unfinished  busineas  to  Ihe  next  teim.— 
Alexander  v.  Ling,  222. 

RxLxsF  Fkom  Judoment  Takbn  bt  Bubfbisb  ob  Neglect. 

8.  A  Judgment  entered  in  violation  of  an  agreement  extending  the  time  to 
answer  is  one  taken  through  defendant's  "  surprise  or  excusable  negleet,"  within 
the  meaning  of  section  102,  Hill's  Ann.  Laws,  authorising  the  court,  in  Its  dlacro- 
iion,  to  relieve  a  party  fhun  such  a  Jadgment—  Tkompton  v.  CbrmeU,  281. 

JuBODicnoN  OF  Equttt  to  Gbant  Relief  Agaikst  Jitdgicbht. 

4.  A  denial  of  an  application  under  section  102  of  Hill's  Ann.  Laws  to  vacate  a 
Judgment  on  the  ground  of  inadvertence,  surprise,  or  excussble  neglect  is  a  bar  to 
a  suit  in  equity  for  the  same  relief  on  the  same  ground.—  Thampion  v.  OimneU,  282. 

Default  Judoxent  bt  Clebx. 

5.  A  Judgment  entered  by  the  clerk  where  no  answer  is  iUed  is  valid,  and  soeh 
action  is  not  an  exercise  of  Judicial  power.—  IMbot  T.  Qcarretmm,  2S6w 

Dbcbee  Must  Follow  Pleadings. 

6.  A  decree  must  always  follow  the  issues  made  by  the  pleadings,  and  if  it  Is 
based  on  irrelevant  evidenoe  or  on  extraneous  issoes  it  cannot  be  upheld.—  (Mtf- 
saii(Ay.J9iii«rt,680. 

Enjoining  Unconscionable  Judgment. 

7.  A  court  of  equity  has  iurisdiction  to  restrain  the  enforottnent  of  an  vnooii- 
sdonable  Judgment  procured  through  fraud,  or  unavoidable  aooidenti  or  exeosaMe 
mistake.— iliQuui^  v.  Joefcson,  662. 
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JUD0MSNT8  AND  DSCRBE8— OOVCLUDD. 
ERjoxifiiiG  JuDGXBMT— Unauthorized  attormst. 

8.  The  enforoement  of  an  nnoonacloiuible  Jadgment  tatered  on  ftn  ap 
bf  an  niianUwriaad  attorney  wlU  be  iwtnanedliioqiiltf.—ifiiiidfey?.  ' 

RAimCATION  BT  OPFIB  OF  OOMrSOMin. 

9.  A  Judgment  rendered  against  a  defendant  under  an  nnanthorlaed  appear- 
ance by  attoraej  is  not  ratlfled  bj  a  conditional  but  nnaoeepted  oflbr  to  paj  a  oer- 
taln  ram  In  lull  latis&tctlon  of  the  Jodgment—ifafidley  y,  Jaek$(m,  Ua. 

Bis  Judicata— JxTDOMSiiT. 

10.  A  Jadgment  is  oondusire  only  on  parties  and  prlyies.  and  after  a  party  has 
bad  a  day  in  court,  ftom  which  it  follows  that  where  seTeral  persons  are  sued  bnt 
only  part  of  them  are  brooght  in,  a  Judgment  between  the  plalntiir  and  such  de- 
fendants cannot  bind  the  deilindants  wno  did  not  participate  therein.— AuMtfey  t. 
JadcBon^sea, 

JURISDICTION 

Of  Equity-Mis^eseriptlon  in  Deed  -Mutual  Iditake.   See  Equitt,  1. 

Of  Equity  not  Lost  by  Change  of  Conditions.    See  Equitt,  4. 

To  Vacate  Judgment  After  Close  of  Term.    See  Judgmbht,  2. 

Of  Equity  to  Set  Aside  Judgment  Taken  Through  Surprise.   See  Bquitt,  A. 

Of  Federal  Courts— DiTcrse  Citiaenship.    See  Rimotal  op  Causv,  2, 8^4,5. 

Orer  foreign  Corporations  —  Must  be  in  State.    See  Cobfobatiomb,  8. 

How  Obtained  Orer  Foreign  Corporations.    See  Cobfobatiomb,  7, 8»  9,  lOi 

Of  Equity  to  Restrain  Bxeeutlon  on  Judgment  Dependant  on  Appearanoe  by 
Unauthorised  Attorney.   SeeEQUiTT,lA 

JURY  TRIAL.    SameasTBiAU 

JUSTICE'S  COURTS. 

Amending  Pleadings  on  Appeal  From.    See  PLBADOia,  % 
eamishee  is  a  "  Party  "—Right  of  AppeaL    See  PABmSi  U 

LABOR  CLAIMS 

ASBIGMABILITT  OP  PBBPBBBBD  CLAIMi  POB  LABOBXB'S  WAOIS. 

1.  The  preferential  claim  for  wages  of  laborers  glTcn  by  the  act  of  February  90, 
>l,(Laws.ir-       ' "  -" '--'  '^- 

assignee  may  i 

Railboad  MoBTOAOis— Rbcbiybbs— Waois  OP  Emplotbbb. 

2.  A  railroad  mortgagee  is  not  liable  for  unpaid  wages  or  other  obligations  in' 
eurred  by  a  recelTer  appointed  at  the  morgagee's  instance  in  a  foreclosure  suit,  al- 
though the  trust  flind  is  inrafllcient  to  pay  them,  unless  such  responsibility  was 
Imposed  by  the  court  n  a  condition  of  the  appointment,  or  the  conttnuance  of  the 
recelTer  in  office.—  Farmer^  Loan  Company  t.  Oregon  FBie^  BaUtoad  Oompamf,  987. 

PowBB  OP  CounciL  TO  Pbotbct  Labobbbs. 

8.  A  proYlsion  in  a  city  charter  requiring  the  dty  counoH  to  take  ftom  erery 
contractor  for  a  public  improTcment  a  bond  to  miy  the  claims  of  laborers  and  ma- 
terial men.  is  not  a  limitation  on  the  power  or  the  council,  but  only  a  direction ; 
therefore,  the  council  may  make  such  other  and  appropriate  regulations  on  the 
subject  as  it  may  deem  proper.— ifamitton  t,  Oambett,  S20. 

LANDLORD  AND  TENANT. 

The  relation  of  landlord  and  tenant  arises  where  one,  by  consent  of  the  land- 
lord, goes  into  possesion  of  leased  land  as  the  suocessor  in  interest  of  the  tenant, 
and  while  thus  occupying  the  land  pays  rent  at  the  rate  stipulated  in  the  lease, 
and  continues  to  so  occupy  the  premises  after  the  expiration  of  the  teem,  all  with 
the  consent  of  the  landlord.—  Weaiver  v.  Southern  Ortffon  Company,  I'k 

LATIN  MAXIM& 

Qui  Fecit  per  Allnm  Fecit  per  se.— SiaU  exrdy,  Lany,  at  p.  80. 


1891,  (Laws,  1801,  p.  82)  is,  after  presentation,  assignable,  and.  when  assigned,  the 
ly  maintain  suit  thereon  in  his  own  name.— >Weonlo  r.  Lartmt  1^* 


628  Mandamus. 

LBQISLATiyE  CONSTRUCTION 

or  SUtate  ii  Strongly  PennMiYe.    8m  STATDm,  8,A. 
LIBN 

On  IxuolTQOt  firtate  ftir  Unpaid  DlTldiinda.    See  ImoLTnie,  1 

On  InaolTent  BBtate  for  TruM  Fundi.   BeemQLysim,S. 

Bj  OenilBhment  to  Bapport  Creditor's  Bolt   See  Cesdrob's  Son.  S. 

LINCOLN  COUNTY. 

Fees  of  County  Offioert.   See  Statutobt  Coiwrmuuuow,12. 

LIIHT  OF  MUNICIPAL  INDBBTBDNE88. 

The  IndebtedneM  of  a  elty  It  not  tncreaeed  by  the  lime  of  bondi  In  plaee  eC 
ontBtandiDg  warrants  against  the  olty  which  are  to  be  taken  up  by  the  bonds 
iMued.—  Marrii  t.  Taylor^  62. 

LOCAL  AND  SPECIAL  LAWa    Same  as  ComxiTimoxAL  Law. 
MALICIOUS  PROSECUTION. 
Wattkb  of  Examination  as  Eyidbkcs. 

1.  A  finding  by  an  examining  magistrate  that  there  Is  snffieient  canae  Ibr  boia- 
Ing  an  accused  person  to  bail  before  the  grand  Jury  is  only  prima  facie  evidence 
that  there  was  probable  cause  for  the  arrest,  and  on  a  subsequent  trial  for  malieioos 
prosecution  this  may  be  attacked  by  competent  eyidenoe  that  the  proaeontor  aeted 
with  malice.— JEEen  T.  Oregon  Bakbmg  Oompamy,  508. 

PLBAomo. 

a.  In  an  action  for  malicious  pioaecntion  an  allegation  in  the  complaint  that 
there  was  no  probable  cause  for  the  arrest  is  sufficient  to  authorise  the  admiarfon 
of  eyldenoe  of  want  of  probable  cause,  notwlthsuinding  a  waiver  by  plaintiff  of 
the  preliminary  examination  In  the  criminal  proceedings.— Am  t^  Orqfom  BtJOmg 
Otm^pany,  608. 

iNSTEUCnON  AS  tO  PBOBABLI  CAUBB. 

8.  In  an  action  ibr  malicious  proseeation,  if  the  iiMSts  aie  undisputed,  the  ooort 
must  declare  as  a  niatter  of  law  whether  they  constitute  probable  cause;  but  if  the 
evidenoe  is  conflicting  the  case  must  go  to  the  jury  with  Instructions  that  if  certain 
facts  exist  there  was  or  was  not  probable  cause.-- flnt  ▼.  Ortoom  Baking  Cbas- 
jwny,  fi08. 

Good  Faith. 

4.  Any  eitisen  who  In  good  fldth  causes  the  arrest  of  one  whom  he  has  good 
reason  to  belleTe  has  violated  the  law  will  be  protected  in  an  action  for  maliooas 
prosecution,  although  the  criminal  action  prove  unfounded.— Am  v.  Ortgon  BaJ^ 
tng  OomjKmif,  604. 

AnvicB  OP  PBoflBOumia  OmcsB. 

6.  One  who  in  good  foith  seeks  the  advice  of  a  prosecuting  offloer  about  th9 
commencement  of  a  criminal  prosecution  and  discloses  to  him  ell  the  fads  and 
dreumstances  within  his  knowledge  or  which  he  has  reasonable  ground  to  believe^ 
relating  to  the  offense,  and  is  advised  by  such  officer  to  institute  the  proeeontlon, 
has  probable  cause  for  so  doing,  if  he  acts  in  good  faith  upon  such  advice,  even 
though  there  were  other  exculpatory  fhou  which  he  might  have  aaoecteliisd  by 
diligent  inqnlry.—jBcnv.  Oregon  BaUng  OsMpany.fiOi. 

MANBAMCa 
Action  Against  Citt  oh  Wabbant. 

1.  The  holder  of  a  city  warrant,  payment  of  whldi  has  been  infteed  Ibr  lack  of 
fbnds,  is  not  restricted  to  proceedings  by  mandamus,  but  may  sue  the  dty  thereon, 
notwithstanding  section  862.  Hill's  Ann.  Laws,  providing  that  execution  shall  not 
issue  on  a  judgment  against  a  public  corporation,  but  that  on  presentation  of  a  eer- 
tifled  transcript  of  the  docket,  and  memorandum  of  the  aatufhetlon  thereof,  the 

proper  offloer  of  the  oorporatiou  shall  draw  an  order  on  Its  treasurer  for  the  an 

of  the  Judgment,  which  shall  be  presented  and  paid  like  other  ordeis  on  the  I 
nier.— GofdmiA  v.  Baker  Cf(y,249. 

To  Compel  Pxbpobmamgb  of  Pubuc  Duty. 

2.  Mandamus  will  lie  to  compel  the  performance  of  the  duty  of  andlttng  a 
daim  for  services  to  the  state,  where,  as  In  the  case  of  salaries  of  public  officers. 


Motion.  629 


MANDAMTT8—  CONCLUDID. 


the  Dfttare  and  amount  of  the  wrrloei  rendered  ere  definitely  fixed  end  Moer- 
tAlned,  and  the  oonpenwtlon  therefor  le  regulated  hj  law,  ilnoe  in  raoh  eaae  the 
duty  IB  merely  mlnlMerial.— StattiieJ;  t.  ir<naiM,IW. 

ICahdamto  to  Audit  Claiio. 

8.  Under  Hill's  Ann.  Lawi,  »  2206,  S877,  whereby  the  leeretary  of  itale  ii 
tihaiged  with  the  duty  of  determlnlnR  elalmi  against  the  state,  mandamus  will 
Imoe  to  oompel  sneh  ofllcer  to  pass  npon  an  unliquidated  demand  for  suppltes 
Itamlshed  to  the  penitentiary,  and  to  allow  or  disallow  the  same.— Owumoa  t. 
Einettid,446, 

SiGmSTABT  OF  8TATB— BXAMIVATIOlf  OP  CLADO. 

4.  Under  Hill's  Ann.  Laws,  |  2848.  providing  that  the  secreUry  of  state  shaU 
oanse  to  be  printed  blank  assessment  rolls  and  other  forms;  and  2  2208,  snbdlTlslon 
7,  requiring  him  to  examine  the  claim  therefor,  and  to  draw  his  warrant  for  It,  if 
correct— mandamus  will  issue  to  compel  him  to  act,  but  not  to  direct  how  or  to 
what  effect  he  bhall  act;  since,  in  passing  upon  the  quality  of  the  work  and  mate- 
rials, reasonablencM  of  the  charge,  etc.,  he  must  exerdae  his  discretion  and  Judg- 
ment—Jncin  T.  ir<nciricl,478. 

MANDATE 

Of  Supreme  Ckmit—  Long  Delay  In  Issuing —Ooeta.    See  OGen,  8. 

MABRIAOB. 

A  marriage  contracted  in  another  state  by  a  resident  of  Oregon  who  has  been 
dlToroed  here  by  a  decree  ftom  which  there  u  yet  time  to  take  an  appeal  Is  abeo- 
Intely  yoid.— Ji€l.aiii<m  t.  McLennan,  480. 

MABRIKD  WOMEN.    Same  as  Husband  and  Wiim. 

MAXIMS.    See  Latim  Mazdib. 

MENTAL  INCAPACITY. 

Degree  Necessary  to  Ardd  OouTeyance.    See  DnD,8L 
Not  Interred  From  Extreme  Old  Age.    See  lMFiRXKcn,8b 
Example  of  Insufficient  Allegations  c£    See  Plbadino,U. 

MISTAKE.  . 

BeUef  in  Equity  Against  Mutual  Mistake  in  DesorlpUon.    See  Equitt,  1. 
Mere  Mistake  Will  Not  Justify  a  BesdsBion  of  Contract    See  Contxacib.  0. 

MORTGAGORS.    See  also  Chattxl  Mobtoaobs. 

HOMISTBADKB  MAT  MOBTOAGB. 

1.  A  homestead  claimant  on  public  land  may  encumber  his  homestead  if  he 
chooses ;  the  limitation  of  section  2296.  Rerised  SUtutes  United  States,  applies  only 
to  involuntary  appropriations  of  the  land.— JJouxird  r.  SeekUng,  161. 

RXBTOBINO  MOBTQAOX  LiXN— EQUrTT. 

2.  Before  a  court  of  equity  can  restore  the  lien  of  a  mortgage  canceled  by  mis* 
take  It  must  appear  that  at  the  time  of  such  release  the  mort^gee  did  not  know  of 
the  inierrenlng  lien  over  which  he  desires  to  obtain  priority.— 2b^bo<  y.  GarrO- 
son,  256. 

Fbaud— Conduct  op  Pabtixb. 

8.  A  genuine  mortgage  may  become  ydd  by  such  subsequent  conduct  of  the 
parties  as  enables  the  mortgagor  to  hinder  and  delay  creditors  in  reaching  prop- 
erty that  is  lawfully  subject  to  their  demands.- AiMn  t.  Witkmt,  4fi0. 

AUTHOBITT  OP  MaNAGBB  TO  MOBTOAOB. 

4.  A  general  manager  of  a  corporation  located  at  the  mill,  and  inaccessible  to 
the  ofllcers,  has  power  to  mortgage  the  commercial  property  of  the  corporation  to 
pay  running  expenses.— rAoycr  t.  Hekalem  Mill  Omipanv,  43n, 

MOTION 

For  Judgment  on  Inconsistent  Pleadings.    See  Plbadino.  Sl 

To  RemoTe  to  Federal  Court—  EffiBct  of  Denying.  See  Rbmoval  op  Causxs,  1. 


680  Municipal  Cobpobatioms. 

MUNICIPAL  OORFOBATION&    8m  alao  OODHTIH. 

LmXT  OP  iMPaWMDMMHB. 

1.  The  todebU>dn<Mi  of  a  et^  to  not  incraated  l>y  the  toww  of  bcmda  In  place  oi 
ontBUndin?  wammts  acainat  the  clt7  whieh  an  to  bo  taken  up  by  the  bondal^ 
Boed.— iTorric  T.  3byfor,62. 

Pownt  OF  MumcxPALiTT  to  JaKum  BoMsa. 

2.  A  city  which  has  express  power  to  borrow  monar  tat  monleipal  pmpoaet 
and  l&sue  and  dispose  of  negotiable  or  other  municipal  bonds  may  isaoe  bonda  In 
lien  of  and  for  the  porpoiecn  Amdlngits  floatingindebtedneasL— iforrfsT.  Iliirlor.ai 

IMPUKD  POWSB  OP  AoBxrr. 

8.  Delegation  of  authority  to  an  agent  implies  the  power  to  do  all  thinyi  neeea 
saiT,  proper,  Uftual,  and  reasonable  in  order  to  eifeetuate  the  purpose  of  the  agency, 
and  thto  rule  is  applicable  to  the  agents  and  offloers  of  municipal  ooipocationa  aa 
well  as  to  the  agenu  of  prirate  indlTidnals.—  Ftagg  t.  Morton  C&uiUy,u. 

ChaiulCteb  op  Mumicipal  Wabbamib. 

4.  Ordinary  city,  county,  or  state  warrants  aro  only  pr<ma  fade  evidenee  of  In- 
debtedness, and  do  not  constitute  a  final  adjudication  of  the  claims  which  they 
represent-  OotdmnUh  ▼.  Baker  Ctty,249;  Frank  v.  Baiiey.TK;  StaUudt  r,aneatd,m, 

AcnON  AOAIH8T  CITT  ON  WABBANT  —  MAN DAXUB. 

6.  The  holder  of  an  unpaid  city  warrant  Is  not  restricted  to  hto  remedy  by 
mandamus,  but  may  maintain  an  action  at  law  and  reduce  his  claim  to  Judgment 
althouKh.  under  section  852.  Hill's  Ann.  Laws,  no  execution  can  be  issoed  thereon. 
—  Qoldmith  V.  Baker  City, 249. 

CONTBACTB  FOB  PVBUC  IMPBOYXMBKIB— OABNISHMXNT. 

6.  Portland  CMtr  Charter,  2 118,  proTiding  for  the  taking  of  bonds  fbr  the  fUih- 
ftil  performance  of  a  contract  for  improTements,  and  also  to  secure  material  men 
and  others  their  claims  under  such  contract.  Is  not  ylolated  by  an  ordinance  whJeh 
proTldes  that  whore  public  improTcments  hsTC  been  accepted  by  the  proper  an- 
thorities  a  material  man  may  file  his  claim  with  the  city  auditor  within  fire  days 
thereafter,  and  directR  that  the  auditor  shall  withhold  the  amount  due  the  con- 
tractor till  the  amount  of  the  claim  is  adjusted,  and  thiCt  on  the  fkilura  of  the 
contractor  and  the  claimant  to  agree,  and  on  the  claimant's  commencing  within 
twenty  days  an  action  to  recoTcr  the  claim,  and  causing  a  writ  of  attachment  to 
be  ii^Bued  and  notice  thereof  to  be  serred  on  the  auditor,  the  auditor  shall  withhold 
the  warrant  ftom  the  contractor  till  a  final  determination  of  the  rights  of  the  par* 
ties.  The  section  in  the  charter  requiring  a  bond  with  certain  conditions  U  not  a 
limitation  on  the  manner  in  which  contracts  may  be  drawn,  but  is  a  proviso  tliat 
no  contract  shall  be  made  without  that  kind  of  bond.  The  regulation  of  the  ordi- 
nance is  a  reasonable  one,  intended  to  comply  with  the  moral  duty  resting  alike 
on  public  corporations  and  priyate  persons  to  see  that  those  who  perform  serricea 
for  them,  either  directly  or  Indirectly,  aro  paid,  and  it  does  not  subject  the  dty  to 
gamisbment.— i/amilton  t.  GambeU,  328. 

FowBB  OP  Council  to  Pbotbct  Labobbbs. 

7.  The  requirement  in  a  municipal  charter  by  way  of  restriction  upon  the 
power  of  the  common  council  to  provide  for  the  manner  of  doing  the  work  of  any 
proposed  improvement  that  it  shall  provide  for  the  taking  of  a  oond  to  secore  la* 
borers,  material  men,  and  subcontractors  is  not  exclusive  of  the  power  of  the 
council  to  make  ad«litional  provisions  fbr  the  seoarity  of  that  dasa  of  peraona.^ 
HtmilUm  v.  GambeU,  820. 

IXPUBD  POWXB  OP  COXTNCIL. 

8.  The  power  to  contract  conferred  upon  a  municipal  oorporatlon,  nnleas  lim- 
ited or  restricted  to  certain  conditions  or  a  particular  mode  or  method,  necessarily 
Implies  the  power  to  impose  any  reasonable  regulations  not  contrary  to  law  ot 
public  policy  which  may  seem  most  conducive  to  the  suooeesfnl  accomplishment 
of  the  purposes  In  hand.—  SamUton  v.  QambeUf  828. 

.     CiTT  Tbbasubb— Pabtial  Paymbntb  on  Wabbantb. 

9.  Under  charter  provtoions  requiring  the  dty  treasurer  to  receive  and  saftly 
keep  all  moneys  of  the  city  coming  into  bis  hands,  and  pay  the  same  out  on  war> 
rants  and  orders  signed  bv  the  mayor  and  reoorder.  it  is  not  his  duty,  and  he  there* 
fore  cannot  be  compelled,  to  make  a  partial  payment  on  a  warranty  thoogh  he  la 
directed  to  do  so  by  the  city  coundL—  State  exreLj,  Qrantt  870. 

DUTT  OP  TBBIBITBBB  IN  PaTINO  WABBANTS. 

10.  A  warrant  not  being  conclusive  evidence  of  an  indebtedness,  it  to  the  duty 
of  a  public  treasurer  to  refuse  payment  unless  it  represents  a  legal  claim.  ~  €foUh 
emithv.  Baker  (Hty,ntpa^B2S2i8fuUtuekY,Kineaid,m. 
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MUNTCTPAL  CORFOBATIONS— COHCLUBXI^ 
IMPUU)  Power  oj  Taxation. 

11.  The  charter  of  the  City  of  PortUnd  ( Lawi  1888.  b.  610 )  2  M,  empowen  it  to 
levy  taxes  for  ireneral  municipal  purpoaei  not  to  exceed  8  mills  on  the  dollar.  8e(y 
tioii  204  provides  that  daring  any  fiscal  year  the  rates  of  general  and  special  taxee 
levied  must  not  exceed,  in  the  aMregate,  1^  per  cent  Meld,  that  section  204  does 
not  anthorlse  a  special  tax  in  addition  to  the  8  mills  authorised  by  section  86.  and 
it  is  immaterial  that  under  such  construction  tne  oi^  cannot  meet  iti  cnnent  ex- 
penses and  pay  interest.—  CbrbeU  t.  CUy  <tf  Portland,  407. 

12.  Nor  is  such  special  tax  anthorlaed  because  the  prior  charter,  creating  the 
municipality,  imposed  on  it  a  part  of  such  indebtedness,  and  anthoriied  the  crei^ 
tion  of  ihe  remainder,  and  no  express  provision  was  made  for  its  payment— Cbr- 
beUj.OUyqf  FarUand,  407. 

LDcrr  OP  Taxation  Unmb  Portland  Chabter  of  1898. 

18.  Under  sectlonii  36  and  204  of  the  Portland  charter  of  1893  the  municipality 
cannot  levy  a  tax  of  more  than  eight  mills  on  the  dollar,  section  204  being  a  limi- 
tation and  not  a  grant  of  power.—  OorbeU  v.  OUif  of  PorUand,  407. 

Right  of  Mumicifautiss  to  Tax. 

14.  The  right  of  taxation  is  essentially  a  soverelan  attribute  and  can  be  exer- 
cised by  municipalities  only  in  the  manner  and  to  tne  extent  conferred  upon  them 
by  their  charters,  and  taxation  by  such  bodies  must  always  be  supported  by  an 
express  or  necessarily  Implied  grant  of  power.—  OorbeU  v.  OUv  <tf  PorUand,  407. 

PowkB  OF  Courts  to  Compel  Municipal  Taxation. 

16.  The  conrts  cannot  compel  municipal  corporations  to  levy  taxes  in  exoen 
of  the  limit  of  taxation  Imposed  by  their  charters  even  at  the  suit  of  a  creditor 
whose  debt  will  otherwise  remain  unpaid,  unless  the  charter  limitation  is  such  an 
abridgement  of  the  right  of  taxation  existing  at  the  time  the  debt  was  incurred  aa 
In  effect  to  impair  the  obligation  of  the  contract. — OorbeU  r.  City  of  Portkmd,4Sn, 

MUTUAL  MI8TAKB. 

Mis-description  in  Deed — Relief  in  Equity.    Bee  Bquitt,  1. 

KEOLBCT. 

Excusable  Neglect — Relief  Agahist  Judgment.    Bee  Judgjcemis,  IW 

NEGLIGENCE. 

Oontributort  Neguobncb  a  Bar  to  Reooyxrt  of  Daicagb. 

1.  A  person  who,  by  a  slight  effort  and  without  danger  to  himself,  ooold  hare 
avoided  the  destruction  of  his  property,  but  did  not  do  so,  is  chargeable  with  such 
contributory  negligence  as  will  prevent  his  recovery  firom  the  person  who  caused 
ihe  i^Junry.— JZicAmond  v.  ifc^«iU,342. 

Railroad  Fire  from  Engine- Nonsuit. 

2.  A  plaintiff  in  an  action  against  a  railroad  company  for  damages  to  land 
caused  by  fire  which  spread  from  combustible  material  negligently  left  along  the 
company's  right  of  way  and  Ignited  by  a  passing  locomotive,  cannot  be  charged 
with  such  negligence  as  will  support  a  nonsuit,  when  his  servant  who  was  in 
charge  of  the  property  went  with  reasonable  diligence  to  the  scene  of  the  fire,  and 
made  some  effort  to  perform  his  duty,  the  degree  of  which  is  a  question  of  fact  for 
the  jury.—  Ittdmowfj.  McNeUl,  342. 

NONSUIT. 

The  evidence  of  contributory  negligence  in  this  case  is  not  so  dear  as  to  Jnstiiy 
the  court  in  ordering  a  nonsuit,  since  there  is  evidence  that  plaintiff's  servants 
made  some  attempt  to  put  oat  the  fire  before  it  had  assumed  dangerous  pionor- 
tlon8.--fiictoikmdv.ifcZVcia.842.  *^    *^ 

NOTES.   Same  as  Bills  and  Notes. 

NOTICE 

Of  Intention  to  Establish  Highway  on  Toll  Road.    See  Highwat^SL 
Of  Dischscge  of  Receiver  not  Necessary.    See  Recexvers,  2. 
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OFFICSR& 

LXABIUTT  OH  OimBBAL  AND  BPMCLLL  BOHDt. 

1.  Where  datiei  an  impoied  on  a  public  officer  beyond  thoee  natarally  inci- 
dent to  hli  office,  and  be  is  required  to  give  a  bond  to  Insure  their  faitblbl  perform- 
ance, the  sureties  on  bis  general  bond  are  not  liable  for  any  delinqnenoy  In  ihe 
performance  of  the  new  duties.— CWtcmMa  Onmty  t.  MomU,  292. 

IJABILITT  OH  Tax  GOLLBCTOE'i  BOHD. 

2.  Under  the  laws  of  Oregon  In  force  in  the  year  1896,  the  general  bonds  of 
BherifEl  and  the  special  bonds  required  of  them  as  tax  collectors  were  not  cumolsp- 
tlTO,  but  were  independent  bonds  intended  to  secure  the  fkithful  performance  of 
separate  and  distinct  duties :  from  which  it  follows  that  the  sureties  on  one  of 
such  bonds  were  not  liable  for  any  defalcation  in  the  performance  of  the  duties 
for  which  the  other  bond  was  given.—  Ooluuibia  Onmty  y.  ifossfe,  282. 

Afpbopriatioh  fob  Payment  of  Btatb  OFFiCKiia. 

8.  A  sutute  fixing  the  amount  of  the  salary  of  a  public  offleial  and  prescrib- 
ing the  time  and  manner  of  payment  does  not  constitute  a  continuing  appropria- 
tion for  the  discbarge  of  such  Obligation,  under  a  constitutional  proyision  tbat 
**  no  money  shall  be  drawn  from  the  treasury  but  in  pursuanoe  of  appropriations 
made  by  law,"  in  view  of  contemporaneous  legislatlye  oonatructlon  of  the  statute 
to  that  effect-  ShaUuck  t.  KHuxM,  870. 

Duty  of  Sscrbtabt  of  State  to  Audit  Claud. 

4.  When  a  claim  against  the  state  is  presented  to  the  secretary  he  must  peM 
upon  it  by  either  rejection  or  approval  without  regard  to  whether  the  legislalure 
has  or  has  not  appropriated  money  to  meet  it,  and,  if  he  allow  the  olalmThe  must 
indorse  upon  it  the  amount  so  allowed,  and  the  name  of  the  parUonlar  original 
fbnd  from  which  it  is  to  be  paid,  and  draw  his  warrant  on  the  state  treasury  tnere- 
fot^—ShaUudtv.  Kincaid^m. 

Effect  of  Dxawimg  Wakkahts— Avditxng  Claimi. 

5.  The  drawing  of  a  warrant  on  the  state  treasury  is,  under  the  present  statutea» 
a  part  of  thn  act  of  auditing,  and  is  not  a  drawing  of  money  fhu  snob  treasury.— 
ShaUuek  t.  Kineaid,  879. 

BiFUSAL  OF  TBBABUBEX  TO  PAT  WaBBAHT. 

8.  Since  a  warrant  is  not  conduslTe  evidence  of  an  indebtedness  it  is  the  duty 
of  the  state  treasurer  to  refuse  payment  unless  it  represents  a  claim  authodaed  br 
law.-  QoldmUh  v.  Baker  City,  at  p.  252;  ShaUuek  v.  Kineaid.m.  ' 

Mandamus  to  Public  Officbb. 

7.  Mandamus  will  lie  to  oompel  the  performanoe  of  the  duty  of  auditing  a 
claim  for  services  to  the  state,  where,  as  in  the  case  of  salaries  of  public  officers, 
the  nature  and  amount  of  the  services  rendered  are  definitely  fixed  and  aaoer- 
tained,  and  the  compensation  therefor  is  regulated  by  law,  sinoe  In  such  ease  the 
duty  is  merely  ministerial.-  ShaUtidt  v.  Kincaid,  880. 

8.  An  officer  may  be  compelled  bv  mandamna  to  exercise  a  diseretloii  yested  in 
him,  notwithstanding  that  the  court  has  no  power  to  determine  how  he  shail  exet^ 
else  it  or  to  oontrol  his  Judgment—  Cfroatnum  v.  EOvteaid,  445. 

Mandamus  to  Audit  Claims. 

9.  Under  Hill's  Ann.  Laws,  ^  2206, 8877,  whereby  the  seoretanr  of  slate  is  eharied 
with  the  duty  of  determining  claims  against  the  state,  mandamus  will  Issoe  to 
oompel  such  officer  to  pass  upon  an  unliquidated  demand  for  supplies  furnished  to 
the  peuitentlary,  and  to  allow  or  disallow  the  same.—  Croatman  v  iTiaoaid,  446. 

Mandamus— Sbcbetabt  of  Statb— Examination  of  Claims. 

10.  Under  Hill's  Ann.  Laws,  (  2848,  j»roviding  that  the  secretaiT  of  stale  shall 
cause  to  be  printed  blank  assessment  roUs  and  other  forms ;  and  2  2iS06.  subdivision 
7,  requiring  him  to  examine  the  claim  therefor,  and  to  draw  his  warrant  for  it  U 
oorreot—  mandamus  will  issue  to  oompel  him  to  act,  but  not  to  direct  how  or  to 
what  effect  he  shall  act:  since.  In  passing  on  the  quality  of  the  work  and  materiala 
reasonableneas  of  the  charge,  etc.,  he  must  exeroise  hia  disoretloa  andiodgmeiit^ 
Irwin  y.  Kineaid,  478. 

OFFICIAL  FSES.    Same  as  BHUiFn. 

OFFICIAL  BOND. 

liability  on  Qeaeral  and  Speeial  Bonda.  See  OinoiBi,  ]«IL 


Obsqon  Casjes.  688 

ORIGON  CASES  AppUed,  Aopnnred,  CKod,  (MtioiaMl,I>i«aiiciilih«d«Fol]oira4, 
and  Overruled  in  tbu  volame:  — 

▲h  Lep  V.  GoDff  Choy,  18  Or.  205,  followed,  806. 

Aldrtch  T.  Anchor  Coal  Company.  74  Or.  VL  approred,  468. 

Ankeny  ▼.  Fairyieir  Milling  Company,  10  Or.  8M,  dUMiiigiil8hed,IM« 

Archer  v.  Lapp,  12  Or.  196,  cited,  869. 

Aikren  v.  Bqnire,  29  Or.  228,  cited,  286. 

Baldock  ▼.  Atwood,  21  Or.  78,  died,  226. 

Ball  ▼.  Dowd,  26  Or.  14,  approTed.  68. 

Bender  ▼.  Bender,  14  Or.  m,  applied,  689. 

Beneola  Affricultural  Works  t.  Creigbton,  21  Or.  496,  applied,  64. 

Bileu  ▼.  Palfeley.  18  Or.  47.  followed.  878. 

Bowen  v.  Emmenon,  8  Or.  4fi2,  applied,  62. 

Bradtfeldt  v.  Cooke.  27  Or.  194.  applied.  76;  dted.  868, 688. 

Braneon  y.  Oregonian  Railway  Company.  10  Or.  278,  followed,  421. 

Brown  ▼.  Fieischner,  4  Or.  182.  oyermleo,  879. 

Brown  ▼.  Oregon  Lumber  Company.  24  Or.  817.  cited,  286. 

Campbell  t.  Bridwell,  6  Or.  811,  cited,  876. 

Carrer  v.  Jackson  County,  22  Or.  62,  approyed,  88. 

Ca!«  y.  Noyes,  16  Or.  829.  applied,  100. 

Cbrisman  y  Chrlsman.  16  Or.  127.  cited,  866. 

Clark's  Heirs  v.  Ellis,  9  Or.  128,  cited.  869. 

Continental  Insurance  Company  y.  Riggen,  81  Or.  886,  otted,  871 

Cooper  y.  Tb4ima8on,  80  Or.  162.  followed.  589. 

Crawford  y.  Beard.  12  Or.  447,  followed,  256. 

Croasman  y.  Klncaid.  81  Or.  445.  applied.  478. 

CnMMen  y.  Wasco  County.  10  Or.  Ill,  followed,  286;  applied,  UL 

Cnrrie  y.  Bowman,  26  Or.  864.  cited,  460. 

Dawson  y.  81ms.  14  Or.  661,  followed.  617. 
Pnrbin  y.  Kuney,  19  Or.  71,  cited,  278. 

Eagle  Mnis  Company  y.  Monteith,  2  Or.  277,  cited,  448. 

Eaton  y.  Oregon  Railway  and  NayigaUon  Company,  19  Or.  891,  approred.  ML 

Eyartsy.SleTger,5  0r.  147,approyed,6a.  *.   ff    »w,~ 

Ferchen  y.  Amdt,  26  Or.  121,  applied.  481. 

Foste  y.  Standard  Insurance  Company.  26  Or.  449,  distinguished,  266. 
•    Frankl  y.  Bailey.  81  Or.  286,  approved,  814,  879. 
French  y.  Creswell.  18  Or.  418,  followed,  378. 
Frink  y.  Thomas.  20  Or.,  at  page  271,  approved,  114 

Gee  T.  Culver,  12  Or.  288.  approved.  604. 

Qoldsmith  v.  Baker  City,  81  Or.  249,  appUed,  286.879. 

Hahn  v.  Salmon  (Or.).  20  Fed.  806,  followed,  617. 

Hamm  v.  Basche.  22  Or.  518,  followed,  808. 

Hlndman  v.  Rizor,  21  Or.  112,  appUed,  164. 

Holgate  V.  Oregon  Pacific  Railroad  Company,  16  Or.  126,  oUed,  477. 

Howe  V.  Patterson.  6  Or.  858.  followed.  58L 

Hoyt  v.  Clarkson,  28  Or.  61,  applied.  178. 

Inman  v.  Sprague.  80  Or.  821,  followed,  460. 

In  le  St.  Helen  Mill  Company  (Or.).  8  Sawy.  88,  cited.  44& 

Jacobs  y.  Ervin,  9  Or.  62,  approved,  460. 

Jacobs  y.  McCalley.  8  Or.  12i  disUngnlahed,  446. 

Jolly  v.  Kyle,  27  Or.  95,  foUowed,  450. 

Knahtla  v.  Oregon  Railway  and  Navigation  Co.,  21  Or.  186,  applied.  689. 
Knowles  v.  Herbert,  11  Or.  64.  cited,  108.  «-.    fk       ,      . 

KoonU  y.  Oregon  Railway  and  Navigation  Co.,  20  Or.  8,  olted.  868. 
Koehland  v.  Home  Insurance  Company,  81  Or.  821,  applied,  862. 

Lane  v.  Coos  County,  10  Or.  228,  cited,  296. 

Lllienthal  v.  HotaUng  Company,  16  Or.  871,  approved  68 ;  cited,  I8O1. 

LltUe  v.  Cogswell,  20  Or.  846,  applied,  887 ;  cited,  876. 

LoveiJoy  v.  Willamette  Locks  Company,  24  Or.  669,  cited,  286. 

Low  v.  Sehalfier,  24  Or.  289,  dted,  80. 

Mack  v.  City  of  Salem,  6  Or.  275,  approved,  62. 
]f arx  v.  Ooodnough,  28  Or.  645,  dted,  124. 
McKay  v.  Freeman,  6  Or.  449,  approved,  62. 
MitcheU  V.  Powen.  16  Or.  491.  cited.  47S. 
Morrill  v.  Morrill,  20,Or.  96.  dted,  666. 


SSi  PAaTiss. 

OBBGON  CASES— COKCLUDBD. 

MoMt  T.  Southern  PacUIc  lUilroftd  Oompuiy,  18  Or.  886,  approred,  128L 
Mnhl«nb6zs  v.  North we>t  Trott  Oompuiy.  S  Or.  18%  applM.  48L 

NeTAda  Dlteb  Oompany  t.  Bennett.  80  Or.  60,  applied,  106. 

Northern  Connties  Tmit  t.  Sean.  80  Or.  888,  explained,  484. 

North  Pedflc  Lmnber  Co.  t.  Willamette  Mill  Co.,  28  Or.  219,  cited,  SH. 

O'ConneU  t.  Hansen.  29  Or.  178,  followed.  460. 

Oregonian  Railway  Gompanj  t.  Wright.  10  Or.  162,  applied,  464. 

Oregon  Steam  Navigation  Company  ▼.  Wasco  Ooonty,  2  Or.  206,  fidlowed,  48BL 

Orton  T.  Orton,  7  Or.  478,  approved.  460. 

Oflbom  ▼.  OraTCS,  11  Or.  626,  applied,  464. 

Fe«e  ▼.  Grant,  9  Or.  118,  followed.  681. 


Roberta  t.  Parrish,  17  Or.  683.  followed,  187. 
Role  y.  Bollet,  27  Or.  868.  cited.  689. 

Babin  t.  Anderson,  81  Or.  487,  followed,  676. 

Sabin  t.  Columbia  Fuel  Company.  26  Or.  16,  followed.  468. 

Babin  ▼.  Michell.  27  Or.  66,  cited,  624. 

School  District  T.  Lambert,  28  Or.,  at  pace  224,  approyed,  878L 

Scott  ▼.  Cook,  1  Or.  26,  applied,  464. 

ScoTiU  T.  Barney,  4  Or.  288,  cited,  868. 

Sears  ▼.  McOrew,  10  Or.  48,  followed.  808. 

Shattook  T.  Kincald,  81  Or.  879,  applied.  446. 

Shirley  v.  Burcb,  16  Or.  88,  followed,  689. 

Simmons  v.  Winters,  21  Or.  86,  applied.  161. 

Smith  T.  Conrad,  28  Or.  206,  applied,  100. 

Southern  Oregon  Company  t.  Coos  County,  80  Or.  280,  followed,  6I8L 

Sprinkle  v.  Wallace.  280r.  801,  applied.  487. 

SUte  ▼.  Baker  County,  24  Or.  141,  followed.  680. 

State  T.  Chee  Gong.  17  Or.  635.  applied,  464. 

SUie  T.  Drake,  11  Or.  896,  applied,  464. 

State  T.  Kaiser,  20  Or.  60,  cited,  84. 

Steel  V.  Holladay,  20  Or.  462,  applied.  86,  297.  • 

St.  Helen  Mill  Company,  Re  (6r.)  8  Sawy.  88,  dted,  418. 

Talbot  V.  Garretson, 81  Or.  266,  applied,  808^ 
The  Victorian  No.  2. 26  Or.  194,  applied,  1S7. 
Thornton  t.  Krimbie,28  Or.  271,  folio  wed,  689. 
Tlppin  T.  Ward,  6  Or.  458,  cited,  285. 

Union  County  y,  Hyde,  26  Or.  24,  approyed,  286w 

Yanbebber  y.  Plunkett,  26  Or.  662,  cited,  286. 
Van  Bibber  y.  Field^25  Or.  827,  applied,  464. 
VelBian  y.  Lewis.  15  Or.  549,  cited.  76. 
Victorian  No.  2, 26  Or.  194,  applied,  187. 

Waggy  y.  Scott,  29  Or.  886,  distinguished,  28. 

Weinw  y.  Lee  Shing,  12  Or.  276,  applied,  681. 

Weissman  y.  Russell,  10  Or.  78,  applied,  02. 

White  y.  Northwest  Stace  Company,  5  Or.  99,  cited,  288w 

Whiteaker  v.  Haley,  2  Or.  128.  cited.  528. 

Williams  y.  Gallick.  11  Or.  887,  cited,  108. 

Wimer  y.  Simmons.  27  Or.  1,  approved,  154. 

Woodruff  y.  County  of  Douglas,  17  Or.  814,  appcoyed,  62. 

Woodward  V.  Or.  Ry.  A  Nay.  Co.,  18  Or.  289,  ai^Oied,  689: 28  Or.  881,  followed,  «Z1. 

PAROL 

Eyidence  to  Supplement  Reoords  of  County  Court  When  Acting  aa  Flaoal 
Agent  of  County.    See  Evidbmcs,  i. 

Agreement  Between  Ooeureties  Concerning  Their  Belatiye  Llahility  Need 
not  be  in  Writing.    Bee  Statutb  oy  Fravdb, 

PARTIES. 

Gabhibhsi  IB  ▲  "Pabtt"  io  an  Action. 

A  garnishee  againbt  whom  a  Judgment  has  been  rendered  in  a  tastloe'i  oomt  la 
a  "  party  "  to  the  case  in  which  the  garnJahment  notice  isaued.  In  toe  aenae  that  he 
can  appKMl.—  Burm  y.  Paynet  100. 


Plsadimq.  636 

PABTNERSHIP. 
ErracT  OP  DiBSOLunoH  op  FAsemmuaar. 

1.  The  dlnolation  of  a  fMtftDenhlp  by  the  matnal  eoiiMat  of  all  Iti  member* 
does  not  deitxo7  the  ilrm't  Identitr.  which,  in  oontemplatlon  of  law,  continnes 
until  ita  debts  are  paid  and  iu  affain  wonnd  np.~  JUagm  y.  S&oettmeiU  Oomp<mg,n, 

POWSBS  OP  PAftTHKBa  AVTBB  DmOLOTION. 

2.  Each  partner,  after  the  roluntary  diieolntlon'of  the  Arm,  has  the  same 
power  to  collect  debts  dne  the  firm,  nnless  he  has  asstfrned  hU  interesu  therein, 
that  is  poMCssed  by  a  partner  in  the  ordinary  ooozse  of  the  patinenhlp  bosiness.— 
Rigtf^  ▼•  Inffotment  Oompany,S6, 

DiasoLunoir—  AsnaNXiMT  op  iMTBKnr  vr  BinnniG  Pabtnib. 

8.  A  dissolotlon  agreement  contained  an  assignment  by  the  retiring  partner  to 
the  other  of  all  his  interest  in  the  business,  and  proTlded  that  each  partner  was  to 
pay  one  half  the  firm  debts,  and  that  the  con  tinning  partner  should  collect  money 
due,  and  pay  the  retiring  member  one  half  thereof.  Held,  not  an  assignment  by  the 
retiring  partner  of  his  mterest  in  commissions  earned  by  the  firm  before  disBoln- 
Uoni-^-iaogen  t.  InvettmerU  Cbmpony, 85. 

UsB  OP  FxBX  Name  bt  Ritibino  Pabtkbb — Ebtofpbl. 

4.  A  retiring  partner  who  agreed  that  the  other  member  of  the  firm  should 
haye  the  sole  right  to  settle  the  partnerBhIp  business  and  use  the  firm  name  was 
not  thereby  estopped  ftom  suing  in  the  firm  name  to  recover  a  firm  debt;  for  no  in- 
terest in  the  partnership  property  was  thereby  transferred,  but  only  an  agency,  and 
the  power  that  created  that  relation  was  equally  competent  to  destroy  h.—JtUggm 
T.  InveatmaU  Company ,  85. 

SlGHIS  OP  FiBlf  Cbbditobs  ti^  Pabtxybbship  Pbopxbty. 

^  Simple  contract  creditors  of  a  partnership  have  not  such  a  lien  upon  the 
_jets  of  the  firm  as  will  enable  them  to  follow  and  ftubject  such  aSBets,  or  the  pro- 
ceeds thereof,  to  the  payment  of  the  firm  debta  after  all  partners  have  parted  with 
their  interest  therein.— SfoA^  v.  Omten,  199. 

e.  Partnership  ereditors  do  not  by  virtue  of  their  relation  to  the  firm  have  a 
lien  on  the  firm  property.  Each  partner  has  a  lien  on  or  equity  in  such  property, 
and  the  firm  creditors  may  by  appropriate  proceediugn  avail  themselveii  of  that 
equity  through  him  but  not  otherwise:  the  eztingulBtiment  of  the  equity  of  the 
partners  extinguishes  that  of  their  creditors.— /«aA<  v.  Omnerit  199. 

PABT  PAYMENT. 

Effect  of  Accepting  Part  of  a  Claim.    See  Patmbnt,  L 

Of  City  Warrant  Cannot  be  Compelled.    8ee  Municipal  GoBPOBAnoNi,  8. 

PAYMENT. 

Pabt  Patxbmt  OP  Claim  Aoainct  Coumtt. 

1.  The  mere  acceptance  of  a  portion  of  a  claim  presented  to  a  oounty  is  tnsnfli- 
eient  to  create  a  presumption  that  the  payment  was  either  made  or  accepted  in 
Aiill  of  the  claim,  within  the  rule  that  if  a  claim  presented  to  a  county  is  allowed 
in  part  and  rejected  as  to  the  re.Hidue,  and  the  claimant,  knowing  of  such  action, 
accepts  the  amount  allowed,  such  acceptance  will  be  oonsidereaa  latisfaction  of 
the  -whole.— FkLffg  v.  Marion  CwaUy^  18. 

AUTHOBITT  OP  ATTOBHBT. 

3.  Under  the  general  power  to  repreient  his  client  an  attorney  cannot  accept 
anything  but  money  in  satisfaction  of  a  judgment— Borr  v.  Rader,  726. 

Pabtial  Payment  on  Wabbants  bt  Citt  Tbbabubbb. 

8.  Under  charter  provisions  requiring  the  d^  tressurer  to  receive  and  safely 
keep  all  moneys  of  th**  city  coming  into  his  hands,  and  pay  the  same  out  on  war^ 
ranu  and  orders  signed  by  the  mayor  and  recorder,  it  is  not  his  duty,  and  he  there- 
fore cannot  be  compelled,  to  make  a  partial  payment  on  a  warrant,  though  he  is 
directed  to  do  so  by  the  city  coundl.— Slate  exreLY.  Qranl,  870. 

PLEADING. 

ANnaPATiMe  Dbpbmsb. 

1.  In  pleading  under  the  code  system  it  is  not  neeessary  or  appropriate  to  antlei- 
nate  a  possible  defense;  thus,  in  a  suit  against  a  county  to  enjoin  an  alleged  unlaw- 
nil  appropriation  of  plaintilTs  toll  road,  the  oomplaint  need  not  aver  defendant's 
Ikllure  to  pay  plaintiff  the  amount  prescribed  by  statute  as  a  condition  precedent 
to  the  appropriation.  Such  nayment  is  a  matter  of  defense.—  LtUte  Natucea  Road 
OompoHy  T.  TlUamook  Onmtyt  2. 


686  Plbadino. 

PLEADING  —  COWTIMUJI). 

AMKNDIMG  PLBAD1NG8  OH  APPEAL  FBOK  JimiCl'S  OOUVn. 

2.  The  law  of  IMS,  amending  chapter  9. 1 80.  of  the  Jn^tloe'i  Code  (Laws UOt, 
p.  88),  does  not  limit  the  right  of  amendment  on  appeal  to  ibe  elrcait  oonrt  to  oaaea 
where  the  pleadings  were  oral,  nor  to  such  amendment  as  will  not  change  th* 
issues.  On  the  contrary,  after  taking  an  appeal,  a  new  answer  may  be  filed  setting 
forth  an  entirely  new  defense,  if  substantial  Jnstioe  will  thereby  be  promoted.— 
Meifer  t.  Edwards,  28. 

MonoN  roE  JunoMEirT— Oomteadictoet  PLEiJ>iNa8. 

8.  The  allegations  and  admissions  in  a  reply  cannot  operate  to  render  a  eom- 
plaint  which  Is  sufficient  on  its  fisce  obnoxious  to  an  oblection  that  it  falls  to  con- 
stitute a  cause  of  action,  but  if  the  admissions  of  the  reply  so  contradict  the  allcn- 
tions  of  the  complaint  as  to  defeat  the  right  of  action,  the  remedy  moat  be  oy 
motion  for  a  judgment  on  the  pleadings.—  Wyatl  ▼.  Hendenon,  48. 

AMEMDING  AFPIOAyiT  OP  COITTEMFT— VEEIFICATIOII. 

4.  An  affidavit  being  neoessarr  as  the  basis  of  proceedings  for  contempt  fbr  aoH 
not  committed  in  the  presence  of  the  court  (Hill's  Ann.  Laws,  {  663),  an  amend- 
ment of  such  affidavit  must  be  accompanied  by  a  yerlflcation  thereof.— ;Sbite  ecrsL 
▼.  Laoery,  77. 

Law  Action  Baebd  on  RBScnBioN— Pleading  Tendee. 

5.  In  a  law  action  based  on  a  rescission  of  a  flraudulent  contract  on  which 
something  has  been  paid  the  complaint  must  contain  an  allegation  that  the  oca- 
sideratlon  received  has  been  repaid,  or  that  plaintiff  is  willing  lo  repay.— Otimii  y. 
Mwrpky,  114. 

Amendment  by  Pleading  New£Cai»e  of  AcnoN. 

6.  It  is  within  the  power  of  the  court,  under  section  101,  Hlirs  Ann.  Laws,  to 
allow  a  party  to  file  before  trial  an  amended  pleading  containing  a  new  came  of 
action  or  defense  material  to  the  subject  matter  of  the  controversy  then  before  the 
court;  although  the  original  cause  cannot  be  abandoned, and  an  entirely  different 
one  substituted.—  Tbttol  v.  QcarrtUim,  256. 

Amendment  by  Omitting  a  Paety. 

7.  The  rule  in  Oregon  concerning  amendments  to  complaints  by  ommitttng 
some  parties  originally  sued  is  that  when  it  appears,  in  an  action  upon  a  Joint  con- 
tract, that  one  or  more  of  the  defendants  are  not  liable,  they  may  be  dropped  and 
the  oau>«  continued  as  to  the  others,  the  test  being  whether  there  could  have  been 
a  recovery  against  any  of  the  defendants  had  they  been  sued  alone.—  TWamock 
Dairy  AsaodaUon  v.  Sekermerhom,  808. 

9.  II  is  an  appropriate  exercise  of  discretion  fbr  a  trial  oonrt  to  permit  a  com- 
plaint to  be  amended  before  trial  by  omitting  the  name  of  a  defiSttdanL- TVOoaiodk 
JkUry  AtaociaUcn  v.  Sehermerhom,  808. 

Amendment  Aftee  Motion  foe  Nonsuit. 

10.  Permitting  an  amendment  of  a  complaint  by  alleging  an  insurable  interest 
in  plaintiff's  a»signor  at  the  time  of  a  loss  is  not  afftiiftlng  any  subtUntial  right  of 
the  plaiutifT  in  an  action  on  a  fire  insurance  policy,  out  is  clearly  a  wise  exerdse 
of  judicial  discretion  in  the  matter  of  amendments.  Under  section  101,  UlU's 
Ann.  Laws,  such  an  amendment  may  properly  be  made  after  a  motion  fSor  a  non- 
suit—JiTosAkind  V.  Fire  Aisociation,  868. 

Pleading  Mental  Incapacity. 

11.  In  a  suit  brought  by  heirs  to  set  aside  a  conveyance  of  real  property  made 
by  decedent  the  day  before  his  death,  an  allegation  in  the  complaint  of  decedent** 
mental  incapacity  to  convey  "prior  to  the  time  of  his  death '^ and  "immediately 
before  such  time  "  is  not  a  sufficient  averment  to  show  his  incapacity  at  the  time 
the  deed  was  executed.—  Cbmai^  v.  Diven,  866. 

Malicious  PnoescunoN- Lack  of  Peobablb  Cause. 

12.  In  an  action  for  malicious  prosecution  an  allegation  in  the  complaint  that 
there  Mas  no  probable  cause  for  the  arrest  is  sufficient  to  authorise  the  admission 
of  evidence  or  want  of  probable  cause,  notwithstanding  a  waiver  by  plaintlfTof  the 
preliminary  examlnaiion  In  the  criminal  prooeedings.— .fieu  v.  Ortgom  BedUng  Om- 
pany,  £03. 

CONBTEUCnON  OFlPLEADIlfa. 

IB.  In  view  of  section  84,  Hill's  An^.  Laws,  providing  that  the  allegattons  of  a 

8 leading  **  shall  be  liberally  construed,  with  a  view  of  substantial  jusuce  between 
le  parties,"  tbe  Inadvertent  omission  of  the  word  "not"  in  a  complaint  will  be 
cured  by  a  decree  for  plalntifr.—  Wyatt  v.  Wyatt,  581. 


Probable  Cause.  687 

PLEADING  —  COHCLVDID. 

CBXDnoE's  BiLL—SuFFiazifcr  ov  OoxPLinrr. 

14.  A  creditor's  bill  that  alleges  the  Isso&nce  of  ea  exeeation  and  its  retom 
nalla  bona  Is  sufficient  without  an  averment  that  the  debtor  has  no  property  cat 
of  which  the  judgment  can  be  satisfied.— ITyatt  t.  Wyait,  681. 

PRACTICE  IN  CIVIL  CASES 

Amending  Pleadings  on  Appeal  From  Jostloes  Court.    See  Plbadimo,!. 
Inconsistent  Pleadings — Motion  for  Judgment.    See  Pj  jiaaimo,  8, 
Estoppel  to  Change  Position  During  Litigation.    See  EvroppKL,2. 
Verlflcatlon  of  Amended  Charge  of  Contempt    See  Plxadimg,  4. 
Consideration  of  Assignee's  Final  Report.  See  AasioNMXMT  foe  CaiDnoBfl,  1. 
Objections  Must  be  Made  Before  Trial  Court    Bee  Appeal,  4. 
Effect  of  Denjing  Motion  to  Remore.    See  Removal  op  Causes,  1. 
Amendment  of  Complaint  by  Adding  New  Cause  of  Action.  See  Plbadino,  6. 
Amending  Complaint  by  Dropping  a  Par^  Defendant    See  Pleaaimo,  7,8. 

PRACTICB  IN  PROBATE  CASES 

AUowing  Extra  Compensation  to  Executors.    See  Exbcutobs,  7,8. 
Allowance  of  Attorney's  Fees  Against  Estate.    See  Ex  BCirroES,  4. 5. 
RemoTlag  Administrator — Notice  Required.    See  Exxcutobe,  9. 

PRACTICE  IN  SUPREME  COURT. 

Defense  not  Presented — Negligence — Rerersal.    See  Couetb,  ft. 
Issuing  liandate  Without  Paying  Costs  not  Approved.    See  Couetb,  8. 
Trial  Anew  in  Equity  Cases  on  the  Eridence.    See  CoUEn,7. 

PREFERRED  CLAIM  FOR  WAGES  is  Assignable.    See  CHoe»  nr  AcnoM,  2. 

PRELIMINARY  EXAMINATION. 

Waiving  is  not  Admitting  Offbnse  Charged.    See  Cbdonal  Law,  1. 

PRESUMPTION. 

AMBOHQ  PBOM  AOCSPIIlia  PABT  PATMEMT. 

1.  The  mere  payment  and  acceptance  of  part  of  a  debt  does  not  Justify  a  pr»' 
sumption  that  such  payment  was  made  or  taken  in  AiU  settlement— i^^  v.  ivar- 
ion  OmsOy.  18. 

Pbesumptioh  op  Reaeomablbvxbb  op  Pubuc  Cohtbact. 

2.  A  contract  entered  Into  by  a  county  clerk  under  the  power  conferred  npon 
him  by  section  47  of  the  "Australian  Ballot  Law"  (Laws  ISSfl,  p.  28)  to  cause  offi- 
cial ballots  to  be  printed  most  in  the  absence  of  an  affirmative  showing  to  the 
contrary,  be  regarded  as  reasonable  and  valid.— 1*20^  v.  MarUm  Cbunfy,  18. 

That  Dbceee  Followed  Cohplajht. 

8.  It  will  be  presumed  that  a  decree  followed  the  alle«itions  and  prayer  of  the 
oomplalnt  on  which  it  was  based,  when  the  records  are  lost— Stotecs  ret.  r.  Lav- 
•V.77. 

That  Regulae  Moetoaoe  ib  VALin. 

4.  The  presumption  always  is  that  an  instrument  regular  and  apparently  fair 
on  its  face  is  valid,  a  party  asserting  the  contrary  has  the  burden  of  proof.— SoMn 
V.  WitkUii,  460. 

Fbom  Failure  to  Appeal. 

6.  A  party  who  does  not  appeal  is  considered  as  aooeptinff  the  situation;  if  dis- 
satisAed,  an  appeal  must  be  taken,  either  direct  or  erois.— mdmiM  v.  Ewsrt,689. 

PRINCIPAL  AND  AGENT.    Same  as  AQJOm, 

PROBABLE  CAUSE 

Pleading  Want  of  Probable  Cause  for  Arrest    See  MAuaous  PBoeECUTioif,X 
Instructions  by  Trial  Court —Conflicting  Evidence.    See  Mal.  Pbos.,  8. 
Arrest  on  Advice  of  Prosecuting  Officer.    See  M  Auaous  Pbobecution,  ft. 


688  BscsivsRS. 

FBOCBBS.    Same  M  Suioioiai. 

PBOMIS80BY  N0TB8.    BuneuBZLU  AND  Nom. 

PBOVINCE  OP  JUBY. 

Dispated  Facts  ahould  be  SatOad  by  J017.   SaaTUAi^l, 
PUBLIC  mOHWAYa    BamaaaHiOHWATi. 
PUBLIC  LAND8. 
The  homeateftd  act  (  Rar^  j^.F-„8-  (2396 ),  imrrkUng^  tliaino  Jaadi  aoqnliad 


tracted  prior  to  tba  Inaing  of  tha  patent  therefor/'  merely  preTents  the  onwUlioc 
approprtatlon  of  the  land  to  the  satisfaction  of  saeh  debts,  and  does  not  pteTeni 
the  homestead  claimant,  alter  isMianoe  of  the  flnai  certifloate,  and  befora  patent, 


from  giving  a  mortgage  on  the  land  fbr  a  debt  then  contracted  or  theretoftxe  exit- 
ing.— Howard  T.  Seekungt  lAL 

PUBLIC  OFPICIALa 

Liability  on  Bonds  of  Public  Officials.    See  OvncEBS,  L 
Liability  on  Bonds  of  Tax  Collector.    Bee  OnioKB8,3. 
Continuing  Appropriation  ft>r  Salailea.    Bee  OmcBBs^S. 
Secretary  of  State  Most  Aodit  daima  Presented.    See  OrncDOBi,  4,7. 
Treasurer  Should  ReAise  to  Pay  Illagal  Warrant*    Bee  OFfiOBBa,  6w 

PUBLIC  &OAD&    Same  as  HniHWAn, 
PUBLIC  USE.    Same  as  EiciNKxrr  DoMAiir. 
QUESTION  FOR  JUBY. 

Disputed  Deductions  Fmn  Bfldenoe.    Bee  Tbxal,!. 
BAILBOAD& 
Fmcn— INJUBT  TO  Stock. 

1.  If  stock  enter  upon  a  railway  at  a  point  where  the  statata  leqntrea  the  load 
to  be  fenced,  and  are  i^Ju^ed  by  a  moving  train,  the  company  will  be  liable  in  dam- 
ages, regardless  of  whether  it  was  negUgent;  but  if  stock  enter  on  the  riglit  of 
way  at  a  place  where  the  company  is  not  bound  to  fence,  and  are  ii^uied,  necli^ 
gence  must  be  shown  to  lustify  a  recoTcry.— JBoftm  t.  MeNeSU,  128u 

Railroad  Mobtqagib— Rxceiyxbs  — Waob  of  Emplotkbb. 

2.  A  railroad  mortgagee  is  not  liable  for  unpaid  wages  or  other  obUgatlons 
incurred  by  a  receiver  appointed  at  the  mortgagee's  instance  in  a  foredosore  suit, 
although  the  trust  ftond  is  insufficient  to  pay  them,  unless  such  responsibility  was 
imposed  by  the  court  as  a  condition  of  the  appointment,  or  the  continuance  of  the 
receiver  in  office.— fbnnsr'c  Xooii  Cbrnpoay  t.  Oreffon  Pae^  RaUroad  Oomptm^,  2S7. 

INFERKNCK  OF  NlOLIGKNCI. 

8.  Evidence  tending  to  show  that  a  railway  company  negligently  left  along  its 
track  combustible  material,  which  was  discovered  to  be  on  fire  soon  after  the  pass- 
ing of  a  train,  and  plaintiff  thereby  suffered  damage,  raises  an  inference  that  the 
fire  was  caused  by  sparks  ttom.  the  engine,  which  the  company  must  rebuts— 
BUJmond  t.  McNeU,  te 

RATIFICATION. 

Knowlege  of  Agent's  Acts  Neceanury.    Bee  Aosna.^ 
Of  Judgment  by  Offer  of  Compromise.    Bee  JuDGiaiiT8,9. 

REAL  PABTIE8  In  Interest. 

Assignee  of  Chose  in  Action  is  Beal  Party  Iniarasted.  Bee  Chosb  di  Acxna; 

BECEIVER8. 

WAon  Dux  Emplotxb  of  Beckiyxb. 

1.  The  waaes  of  the  employees  of  a  receiTer  an  not  a  dalm  against  the  peiMa 
who  instisated  the  reeeiTership  unless  ti^ere  was  an  order  of  court  makinc  such 
responsibility  a  condition  of  the  creation  or  continuance  of  the  recetTeribiph— 
^irmer*t  Loan  Oompany  r.  Oregon  Paei0e  SaOroad  Oompoftif,  287. 


BsGzasiQBr.  68ft 

BECiaVEBS — OowOLimiD. 

Noncni  op  Ddchabgb. 

2.  A  receiver  who  baa  been  appointed  pendente  Mte,  In  %  rait  to  wind  up  the 
sflkin  of  an  Insolvent  corporation,  may  be  dlBoharied  wlthont  noUoe  to  the  ored« 
iton  cenerally;  and,  too.  the  rait  itaelf  may  be  so  dumlaMd  on  motion  of  the  oom- 
plalnlng  party.— itodfcuwS  v.  PorUand  SavmgB  Ba/nk,  481. 

KBLIltF  FROM  JUDGMENT  on  Qioond  of  Bnrpriae. 

Beftaaal  to  Set  Art de  Ban  Equity  Bnlt  on  flame  Gionnd.   See  Judqiomib,  4. 
REMEDY  AT  LAW.    Bee  Bquitt,  9, 10. 
BEMOYAL  OF  ADMINISTRATOR. 

NoUceofOtjeotlona— Entitled  to  Hearing.   See  SzaooTOBH^  ft. 
REMOVAL  OF  CAUSES. 

PKACTICB  — EFraCT  OP  DlRTINO  MOTIOZT. 

1.  Where  a  petition  and  bond  for  the  removal  of  a  came  are  pNiented  to  a 
state  coort  the  only  question  to  be  there  determined  Ib  whether  the  record  shows  a 
prima  faeU  right  to  remove;  all  qaestions  of  fact  must  be  determined  by  the  federal 
coarts.  If  the  application  for  removal  is  denied,  the  petitioner  loses  no  rights  by 
coDtertlDg  the  case  on  its  merits,  and  the  point  is  ftlll  good  on  appeal.— JKos/Uand 
T.  NaUonal  Buuranee  Oompawif,  2INk 

JumBDicnoM  OP  UzrmD  Statb  Oonnn— Drvam  Ci'i'mwMUF. 

2.  Under  the  provisions  of  section  1  of  the  Removal  Act  of  March  8. 1887  (2i  U 
8.  Stat  662),  as  amended  and  corrected  Aognst  18, 1888  (26  U.  &  But  488).  the  dr- 
cnlt  courts  of  the  United  States  are  given  original  Jurisdiction  of  civil  raits  between 
eltiaens  of  different  states  when  the  amount  in  controversy  exceeds  a  certain  sum, 
regardless  of  whether  either  partr  resides  in  the  district  where  the  suit  is  com- 
menced, but  if  this  Jurisdiction  arises  solely  fh>m  diverse  dtiaenship,  the  proceed- 
ing can  be  commenced  only  in  the  district  where  either  the  plaintiff  or  defendant 
resides—  In  other  words,  the  Jurisdiction  does  not  depend  on  the  place  of  trial,  bnt 
on  the  residence  of  the  parties.— IToaAtefid  v.  National  Iniwranee  Oompany,  206. 

8.  The  provision  in  the  Removal  Act  of  1887,  as  amended  in  1888,  that  where  the 
Jurisdiction  of  the  federal  courts  is  dependent  entirely  on  the  diverse  dtiaenshlp 
of  the  parties,  the  cause  can  be  brought  only  in  the  district  where  either  plaintiff 
or  defendant  resides,  confers  a  personal  privilege  on  the  defendant,  which  he  may 
waive  by  submitting  to  the  Jurisdiction  of  a  federal  court  of  a  district  where  neither 
party  Tesides.  Such  a  case  is  always  removable  to  the  United  States  courts  at  the 
option  of  the  defendant.— JTotAtona  v.  NaUonal  Intmramee  Qmpany,  206. 

4.  An  action  brought  in  a  state  court  of  Oregon  by  a  resident  of  Galifomla. 
against  a  defendant  residing  in  Connecticut,  to  recover  a  sum  exceeding  fiooa 
may  be  removed  by  the  defendant  to  the  federal  court  for  the  District  of  Oregon 
since  rach  a  rait  is  one  of  which  the  courts  of  the  United  States  are  given  Jurisdlo- 
tlon  by  the  first  section  of  the  Removal  Act  of  1887,  as  amended  In  u88.— AbsUancr 
T.  National  Inmtrance  Oompanyt  206. 

SUPPiaxHOT  OP  PKTrnoM— CinzKvsHip  op  Fonnoif  CoBFOBAnoNs. 

5.  A  petition  for  the  removal  of  a  case  from  a  state  to  a  federal  court  Is  raflH. 
dent  on  the  subject  of  citizenship  when  it  shows  that  the  petitioner  is  a  corporation 

Xnized  and  existing  under  the  laws  of  another  state  and  having  its  principal 
i  in  such  other  stau.— JTotUond  v.  Nattomal  Inturanoi  OompoHif,  206. 

residkmcb  op  FoBxiazr  Oobfobationb. 

6.  A  com^ 
state  in  comp 

quisites  to  th .        -«.«„„ 

latter  sUte.  within  the  meaning  of  the  act  of  Maroh  8,1887  (24  United  States  Stat- 
utes, 662),  J  2,  as  amended  and  corrected  by  ad  of  August  18, 1888  (26  United  States 
Statutes,  48iS>,  providing  for  the  removal  of  causes  on  the  ground  of  nonreiidenoe  — 
KothUmd  V.  National  Inturanoe  Oompany,  206. 

REPEAL  BY  IMPUCATION.    See  Statutv. 

RESCISSION 

Of  Contract  fbr  Fraud — Tender  of  Consideration.   See  CoirrBAon,  8,  ^  A, 
Intentional  Misrepresentation  Must  be  Shown.   Bee  Oomtbaoib,  6. 
Mere  Mistakes  Win  not  Jurtliy  RMMdHfaNu   8MOonEAcn%7. 


MO  SfittsioN  Laws. 

BSSIBBNT  Undor  Bmmotxl  Acn.   See  Wobm  ahd  Pbaaih. 

&B9  JUDICATA. 

A  Jadgment  li  oonoliiiiYe  only  on  parttot  and  priTiei,  and  aftar  »  partr  bat 
liad  a  day  In  ooan,  fh>m  whleh  it  follows  that  where  MTeial  peisont  are  toad  bat 
only  part  of  them  are  brooffbt  in,  a  Judgment  between  the  plaintiff  and  endi 
defendants  cannot  bind  the  defendants  who  did  not  participate  therein.— Amdley 
T.  JaekMn,  662. 

BSVI8BD  8TATDTBS  OF  THB  UNTTBD  8TATB3  ated  in  this  YolOBM. 

Section  2296,  Howard  y.  Beokling,  16L 
24  U.&BUktntes,  662-1 

SiLyiS  aSTSbt"  [  KosW*ad  T.  Nattonal  Insoianoe  Company.  SOfc 
Bemoyal  Act,  1888    ) 

BOADd. 

Locating  Highway  on  Toll  Bosd — OompensatlaB.    8ae  Hiohwati^  1, 1^ 
Notice  of  Locating  County  Boad  OB  Toll  Boad.    8ea  Highwati,  a. 

BALES. 
BYIBmCB  OP  Baul 

1.  An  alleeed  division  of  property  held  in  the  name  of  a  husband,  made  ba- 
tween  hmi  ana  his  wife,  becaose  she  had  helped  earn  it  and  acquired  an  interest 
therein,  testifled  to  by  the  wife,  when  there  £b  neither  written  eTidence  of  such 
transfer  nor  cbsnge  of  posiewion,  is  not  sufficient  proof  of  a  lale  to  her,  when  her 
testimony  is  contradicted  by  the  husband.— /WMm  y.  MeCulUmak,  60. 

BisczsBioN  OP  FsAUDVLiirr  Sals. 

2.  Plaintiff  wss  in  the  retail  bnsinesi  with  a  partner,  in  whose  name  the  lease 
of  the  building  wss  made  out.  The  partner,  by  collusion  with  members  of  a  mer- 
cantile company,  sold  them  his  interest  and  transferred  to  them  the  leascb  They 
thereupon  gave  plaintiff  four  days'  notice  to  vacate  the  premises,  and  olfcrsd  to 
buy  his  interest  In  the  business,  giving  in  parti>ayment  certain  notes,  representing 
them  ss  first  class  paper,  and  also  offered  to  employ  him  ss  clerk  untU  the  balance 
of  the  purchase  price  should  be  paid.  Plaintiff  accepted,  and  the  contraot  wss 
executed,  but  he  was  almost  immediately  discharged,  and  the  notes  proved  to  be 
worthless.  Hdd,  that  the  oiroumstanoes  justified  a  rescission  of  oontrset  fior  fraud. 
— O'Ofsea  y.  JfwrpAy,  114. 

8BAL. 

It  is  now  settled  that  a  corporate  contract  does  not  require  a  seal  nnlea  a  sim- 
ilar contract,  if  made  bv  an  individual,  would  have  to  be  sealed,  and  in  snoh  cesss 
any  convenient  seal  will  accomplish  the  purpose.— 21lkirir  y.  Nekakm  MU  Om- 
fKmy,487. 

8ECBBTABT  OF  STATE. 

Duty  to  Psss  on  Claims  Presented.    See  0PfiGBM,4. 
Auditing  Includes  Drawing  a  Warrant    SeeOPPxott8,i.  • 

May  be  Compelled  to  Audit  Claims  Presented.    See  Oipicbbs.  7, 9, 101 
Must  Draw  Warrsnt  Unless  Claim  is  Bejeoted.    See  Oppicbb%  6. 

SEBVICB 

Of  Summons  on  Foreign  Corporation.    See  SumcoMi,  1. 
On  Preeident  of  Foreign  CoriK>ration.    See  Smiif  oiis,  2, 1^ 

SESSION  LAWS  of  Orecon  Cited  and  Coustrued  in  this  Volume^ 
Laws,  1864,  p  746.  ^QmUmental  Intu.  a  ice  Cbrnpoaff  y.  Ittfigmit  886. 

!::5  IIS:  jl:  ?S:  }-«r<eB-.<»T.  <«*.«». 

Laws,  1886,  p.  874.-HSfalc exreLY.  €fnmt,9J2, 

uUrt!,  1880;  p!  ^64;  }-'Oontbienial  Inmitmet  Ompmgr.  Elggm,m^ 

hams  1886,  p.  92.-*Jbislir  y.  Jbislw.66w 


State  Con«titution.  641 

SESSION  LAWS  — CoNCLUDEl>. 

Lftwt,  IMl,  piK  14-28.  -Ftagg  y.  Morton  CbiMidp.  Ul 

Laws,  1801,  p.  82.  — i^btooMlo  ▼.  lAraen,  187. 

Laws,  1898,  p.  88. —ifayer  t.  .Kdtoard«,28. 

Lftwi,  1898,  pp.  6G,  168,  IB&.-Landi$  ?.  Lineoln  Oownty,4aL 

SETTLED  ACOOONTS. 

Barden  of  Proof  on  Attempting  to  Bnreharge.   See  XTXDmai,  8^ 
SHEEP — Treepan  by,  in  Gilliam  Countj.    See  Tbupasi,  2. 

SHBRIPPS. 
LiABiuTT  OP  SuKinn  OK  General  and  Spboal  Bonds. 

1.  The  sureties  on  a  sherifTs  xeneral  bood  given  under  section  2892,  Hill's  Ann. 
Laws,  are  not  liable  for  a  defalcation  of  their  principal  as  tax  collector,  since  a 
special  bond  was  glTen  securing  the  faithful  performance  of  that  duty.  -  CWumMa 
Ontnty  t.  Matsie,  292. 

Fees  op  Shekipp  op  Lincoln  Ck>UNTY. 

2.  The  Act  of  1898,  fixing  the  fees  of  sherlffli  applies  to  Lincoln  Oounty,  as  well 
as  to  other  counties,  and  means  that  the  sherifT  or  that  county  shall  be  paid  for  a 
given  service  Just  what  the  sheriff  of  Benton  County  was  entitled  toreoeiye  for  a 
similar  service  under  the  old  fee  bill.—  LandU  v.  Ltneoln  County,  424. 

SPECIAL  LAWS  On  the  Subject  of  Taxes.    See  Constitutional  Law,  2. 

STATE. 

Appbopsiation  poe  Salaeibs  opiState  Oppicebs. 

1.  Hill's  Ann.  Laws,  }  2297.  providing  that  each  of  the  judges  of  the  dreuit 
courts  shall  receive  a  stated  annual  nalary,  payable  quarterly;  and  section  2280. 
providing  that  the  salaries  of  the  officers  or  the  state  *'  shall  be  paid  quarterly  out 
of  the  treasury  of  this  state,  upon  the  warrant  of  the  secretary  of  utate.  commeno- 
ing  from  and  after  they  enter  upon  the  duties  of  their  respective  offices,"— did  not 
effectuate  a  continuing  appropriation  for  the  payment  of  the  salaries.— Sfcattucib  t» 
Kineaid,  879. 

Auditing  acoounts— Duty  op  Secbbtaet. 

2.  The  duty  enjoined  upon  the  secretary  of  sute  by  Hill's  Ann.  Laws,  2  2208.  t» 
examine  and  determine  claims  against  the  state  where  provision  for  toe  pay* 
ment  thereof  shall  have  been  made  by  law.  to  indorse  upon  the  same  the  amount- 
due  and  allowed  therefor,  and  flrom  what  fund  the  same  is  to  be  paid,  and  to  draw 
a  warrant  on  the  treasury  for  the  same,  is  not  dependent  uptm  an  appropriation  for 
t|ie  payment  of  the  claim  or  the  class  of  claims  to  which  it  belongs,  as  the  woixl 
"ftind''  therein  does  not  refer  to  a  subdivided  or  appropriated  tund  but  to  the 
original  ftinds  subaisting  under  the  law.— Shattvck  v.  Kineaid,  879;  Ciwuman  v. 
Kineaid,  446 ;  Irwm  v.  Kineaid,  478.  ^  vtv««««.  t. 

Bppict  op  Dbawino  Wabbantb— Auditing  Claiio. 

8.  The  drawing  of  a  warrant  on  the  state  treasurer  is.  under  the  present  ■tat- 
ntfts  a  part  of  the  act  of  auditing,  and  is  not  a  drawing  of  money  from  such  treas- 
ury.—fitottudb  V.  Kineaid,  879. 

Wabeant  a8  Evidence  op  Claim. 

4.  A  warrant  Is  only  prima  facie  evidenoe  of  the  validity  of  a  claim  against  a 
municipaUty  or  commonwealth.— SAa<(ucl;  v.  Kineaid,  879.  -s       •  • 

Appbopriation  pob  Pubuc  Institutionb. 

6b  Section  8877,  HilVs  Ann.  Laws,  providing  how  the  expenses  of  the  peniten- 
tiary are  to  be  paid  and  the  claims  audited  does  not  make  appropriation  nr  tha 
payment  of  such  expenses.-  OrooMman  v  Kineaid,  446. 

STATE  CONSTITUTION. 

Article  lY,  section  28,  Landis  v.  Lino61n  County,  424, 
Article  VI,  section  2,  Shattuck  v.  Kineaid,  888. 
Article  IX,  section  8,  Northup  v.  Hoyt,  628. 
Article  IX,  leotion  4,  Shattuok  v.  Kineaid,  888. 


642  Statutes  op  Oregon. 

STATE  COURTS. 

Acquiring  Jarifldletlon  OTW  Poralgn  OofpoTAtloM.   Sie  CkmoBinon. 

Cannot  Detennine  Faoti  on  Bemoral  Petition.    Bee  RjuioyiLL  ov  GaixblL 
fTATB  0m0SR& 

Continiting  Approbation  tor  Ralariea.    See  Offickbs,  8. 

Seeratary  of  State  Most  Aadtt  CUima  Pnaented.    Bee  OrvxoiM,  4,6^ •,1A. 

Should  not  Pay  Warrant  tn  Doabtftal  Claim.    See  Officsia, «. 

STATUTE  OP  FRAUDS. 

II  i.f  5*'°*  agreement  between  two  luretiei  on  an  official  bond  that  one  ahoold  be 

liable  for  one  ihird.  and  the  other  for  (wo  thirds,  of  the  penalty,  in  oaae  of  defkolt 

wSlSn^^h  ^  ^  o'^^'^  undertoklng,  not  within  the  atatate  of  liaiida.— ^^ 

STATUTES  OF  OREGON  Oonitmed  in  this  y<dnme : 
66»    Farrell  y.  Oregon  Gold  Company,  464. 
60,    Subd.  8,  Tillamook  Dairy  Aasoeiation  y.  Sohennerhom.  80S. 
71,    Wyatt  y.  Henderaon,  &L 
84,     Wyatt  y.  Wyatt,  681. 
94»    State  ez  reL  y.  Layery,  8. 

{Talbot  y.  Qarretson,  266. 
Tillamook  Dairy  Association  y.  Schezmerhom.  8H 
Koahland  y.  Fire  AssociaUon,  868. 
1119  J  Thompson  y.  ConDell,  281. 
"**•  1  Smith  y.  WUklns,  421. 
Ifi2, ) 

163,  >  Burrows  y.  Payne,  100. 
170,  j 

2^1 1  Tillamook  Dairy  Association  y.  Soharmerlioni»  80S, 

249^    Talbot  y.  Qarretson,  266. 

272,    ( Subd.  2 )  Farrell  y.  Oregon  Gold  Company,  404. 

809,'  llfatlock  y.  Babb,  620. 

810.  j 

862,    Goldsmith  y.  Baker  K^y,  149. 

608,    McLennan  y.  McLennan,  480. 

^1 1  FarreU  y.  Oregon  Gold  Company,  468. 

MA  S  Parrell  y.  Oregon  Gold  Company,  472, 
**"'  i  Wyatt  y.  Wyatt,  631.  *^ 

666,    Bisen  y.  Multnomah  County,  IM. 
^  \  State  ex  reL  y.  Layery,  77, 80. 

712,    (Subd.  2)  Minard  y.  StiUman,16i. 
788.    State  ex  rel.  y.  Layery.  81. 
786,    Rose  y.  Wollenberg,274. 
MM  /Frankly.  Bailey, 288,290. 
****»  1  Stout  y.  Yamhill  County,  819. 

902,  Frankl  y.  Bailey,  288. 

903,  Stout  y.  YamhiU  County,  819. 
1094,) 
Re  Partridge's  Estate,  297. 


1100, 
1178, 
1178. 
1180, 


2209. 
2217, 
2219, 
2280, 
2361, 


Re  McCullough's  Estate,  86. 

Re  Partridge's  Estate,  807. 
Aono  /  Shattuck  y.  Kincaid,886. 
^-^^  t  Croasman  y.  Kincaid,  446. 


•  Shattuck  y.. Kincaid,  886. 


Elaen  y.  Multnomah  County,  IM. 

Columbia  County  y.  Ma8Ble,294. 

2460, '  Frankl  y.  Bailey,  290. 
2608.    Nortbup  y.  Hoyt,629. 

2778,  ) 

2779,  y  Portland  Unlyerslty  y.  Multnomah  Coiinlsr,«8b 
2780,) 


Statutes  and  Statutory  Constbuction.    Oici 


STATUTES  OF  OREGON  —  Ooivcludxd. 


^'  }oo1i]]nbi»  Ooanty  y.  MMil6,29S. 

2818|  NorthnpT.HoTtfiai 
2848,  Irwin  T.  Kincaid,  478. 
»V»,    Sablny.  WilkiD8,467. 


8255.  }1 


8255,  y  Little  NeftnooA  Bo*d  OomiMuiy  t.  TUUonook  Coontj,  l«f, 

8207.  J 

8276     Continental  Insurance  Company  t.  Blggen,  888. 
8445  ) 
to    >  Strickland  y.  Oeide,  878. 

•455,  r 

8568.) 

8680,  y  Continental  Insnranoe  Company  t.  Bisgen,  886,887. 

iibil,    Croa«man  t.  Klncald,  445. 
4086,    Nonbup  y.  Hoyt.  629. 
""'      """'-►  Nes " — "■ ' 


4104,    Little  Mestucca  Road  Company  y.  Tillamook  Connty,  i^ 
STATUTES  AND  STATUTORY  CONSTRUCTION. 
APPBOPBiAnoN  OF  Toll  RoAM^Noncx. 

1.  The  proceeding  proylded  br  section  8256  of  Hiiri  Ann.  Laws  Ibr  apnropriat- 
iug  to  public  use  the  property  of  a  toll  road  company  Is  a  hostile  one.—  LfUie  Aes- 
tucca  Road  Company  y.  TiUamook  Qrnnty,  2. 

AMBNDINO  PLEADIMOS  — APPBAL  TBOM  JUffnOB'S  COUBT. 

2.  Under  the  Htatute  of  1898,  concerning  procedure  In  justice's  courts  (Laws 
1898,  p.  88 )  an  answer  may  be  amended  after  appeal  to  the  arcnit  court  by  adding 
an  entirely  new  defense  not  before  suggested,  if  the  court  considers  that  Justice 
will  be  thereby  subserved.— Jfeytfr  y.  Edwards,  28. 

LBGISLATiyB  CONSTRUCTIOM. 

8.  Where  a  statute  has  for  many  years,  and  flrom  almost  the  date  of  Its  enact- 
ment, been  conBtmed  by  successiye  legislatures  in  a  particular  manner  not  incon> 
sistent  with  the  language  used,  the  conrU  will  hesitate  to  adopt  a  different  oon- 
struction.— iSAatfiidfc  y.  iCineaid,  879. 

MxANnvG  OF  Word  "Fund"  in  Sbction  2206,  Hill's  Ann.  Laws. 
4.  The  word  **  fund  "  as  used  in  section  2206  of  HlU's  Ann.  Laws  means  one  ol 
the  original  Ainds  subsisting  by  lavr.^ShaUuck  y.  Kincaid,  879. 

Spxcial  Appbopbiation. 

6.  The  ezpres6lon  "  where  proyislons  for  the  payment  thereof  shall  baye  been 
made  by  law, '  used  in  bection  2230,  Hill's  Ann.  Laws,  refers  to  only  those  obliga- 
tions Incurred  by  the  state  under  some  previous  authority,  and  does  not  include 
special  appropriations  made  for  pariicuiar  purposes  by  actH  which  within  them- 
selves authorize  the  Incurring  of  tne  expense.—  ShaUuek  v.  Kincaid,  860. 

Claims  Against  Statb— Appbopbiations  fob  Patmbnt. 

6.  Hill's  Ann.  Laws.  1 8877.  providing  that  all  accounts  for  supplies  for  the 
penitentiary  shall  specify  the  items,  be  certified  by  the  superintendent,  and  pre- 
sented to  the  secretary  of  state,  who  shall  audit  the  same,  and  issue  warrants  on 
the  treasurer  for  their  payment,  etc.,  does  not  make  an  appropriation  for  the  pay- 
ment of  the  class  of  claims  referred  to,  in  view  of  article  IX,  section  4,  of  the  state 
constitution,  forbidding  paymeuts  of  money  from  the  state  treasury  except  in  pur- 
suance of  appropriations  made  by  Ibw.  The  long  continued  construction  of  this 
provision  has  been  that  a  legislative  appropriation  is  referred  to.— Oroamnan  y. 
iTincaid,  446. 

Llabiutt  of  Sobbtibb  on  Obnebal  and  Spbcial  Official  Bondb. 

7.  Where  additional  duties  sre  imposed  on  a  public  officer,  and  he  is  required 
to  give  a  bond  particularly  conditioned  for  their  faitbfUl  performnnce,  the  sureties 
on  his  general  bond  are  not  liable  for  any  delinquency  in  the  performance  of  such 
new  obligation.  Within  this  rule  the  sureties  on  a  sheriff's  general  bond,  given 
under  section  2892  of  Hill's  Ana.  Laws,  for  the  faithful  performauce  of  his  duties, 
and  the  payment  of  all  moneys  coming  to  him  by  virtue  of  his  office, are  not  liable 
lor  his  failure  to  account  for  moneys  received  by  him  as  tax  collector;  an  addi- 
tional bond  covering  his  duties  as  such  collector  being  required  by  section  2794  of 
said  Laws.—  Columbia  Ocnrnty  y.  Maatte,  292. 
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STATUTES  AND  STATUTORY  CONSTRUCTION— CONCLUDKn. 
RXFKjLL  OP  Statute— IzvatuRANCi. 

8.  Sections  8  and  9  of  the  law  of  1864,  requiring  foreisn  Insaranoe  companief 
doing  buBineu  in  Oregon  to  execnte  and  record  a  power  ox  attorney  in  each  ooanty 
where  they  should  have  resident  agenu  (Laws  1864.  p.  746,  Hiirs  Ann.  Laws, 
S  8276),  were  impliedly  repealed  by  the  statute  of  1887  on  the  same  subject  (Lawi 
1887,  p.  118.  Hill^  Ann.  Laws,  gg  8d&^586 ).  This  latter  sUtute  prescribed  in  detail 
the  conditions  under  which  foreign  insurance  companies  might  be  admitted  into 
this  state,  and  is  plainly  a  substitute  for  the  prior  law  so  far  as  It  refers  to  appoint- 
ing a  person  on  whom  servioe  of  summons  may  be  made.—  CkmHstaUal  Inauramee 
Offmpany  t.  Biggent  886. 

FOBBIOtr  INSUSANCB  GOKPANIB. 

9.  The  requirements  of  section  8580.  Hill's  Ann.  Laws,  as  amended  (Laws  1888, 
p.  64),  that  every  foreign  fire  and  marine  insurance  company  doing  business  in 
this  state  shall  have  one  head  office  in  the  state  under  the  charge  of  a  general 
agent,  is  not  a  condition  precedent  to  the  right  of  such  company  to  do  business  in 
this  state,  and  a  failure  to  comply  therewith  will  not  render  void  and  unenforoe- 
nble  a  contract  of  such  company  made  while  carrying  on  business  here  under  a 
license  regularly  issued  by  the  Insurance  commissioner,  although  it  might  afford 
some  ground  fbr  a  proceeding  by  the  state.- Cbn^teenta^  /nturoMM  Cbmpaiiir  v. 
Riggm,  887. 

Repeal  bt  Implication— Fence  Stattteb. 

10.  The  act  of  1872,  relating  to  trespass  by  horses  and  eattle  and  to  fencing  lands 
in  Umatilla  and  Wasco  counties  (which,  as  amended,  now  constitutes  Uilrs  Ann. 
Laws,  22  8452-8456),  is  a  complete  substitute  for  the  prior  act  of  1870.  on  the  same 
suDject  (which,  as  amended,  is  now  known  as  Hill's  Ann.  Laws.  22  8445-8461)  as  to 
the  territory  then  comprised  within  Wasco  County.  The  common  law  on  the  sub- 
ject of  trespass  by  stock,  except  as  to  horses  and  cattle,  is  now  in  force  in  that  dis- 
trict, within  which  is  Gilliam  County.— Strfctiond  v.  Qtidt^  9JZ. 

Trebpabb  bt  Skbep. 

U.  The  act  of  1872  ( HiU's  Ann.  Laws.  22  84fi2-8455).  as  applied  to  sheep  within 
what  was  then  Wasco  county,  entirely  superseded  the  act  of  1870  ( Hill's  Ann.  Laws, 
U  8445-8451).  and  it  is,  therefore,  not  now  necessary  to  show  the  existence  of  a  law- 
nil  endobure  beibre  damages  can  be  recovered  for  trespass  by  sheep.— tSeridbtond  v. 
Qetde,  878. 

LiNooLN  Oountt— Fees  op  Officebs- Statutes— CoNarrEvcnoN. 

12.  The  act  of  1898,  creating  Lincoln  County  ( Laws  1898,  p.  66 ).  provides  that 
the  sheriff  of  the  county  "  shall  receive  the  same  fees  as  are  now  allowed  by  law  to 
the  sheriff  •  •  •  of  Benton  County."  The  general  salary  law  (Laws  1896,  p. 
168),  enacted  two  days  later,  provides  that  the  sheriff  of  Benton  Count/  (iha)l  receive 
an  annual  salary  of  12.000.  Held,  that  the  first  law  was  not  affected  by  the  snbse- 
qent  enactment ;  said  former  law  contemplating  that  the  sheriff  of  Lincoln  Oountj 
shall  receive  the  same  compensation  as  the  sheriff  of  Benton  County  for  like  aer- 
vices  under  the  fee  system,  and  not  that  their  aggregate  annual  oompensatloD 
shall  be  the  same.—  LomdU  v.  Lincoln  Cownty,  424.  ^ 

Special  and  Local  Lawb  on  Taxation. 

18.  The  law  of  1398,  fixing  the  salaries  of  the  sberiflk  in  all  the  counties  bot 
one  In  Oregon  (Laws  1808,  p.  188),  is  not  void  because  it  is  a  local  or  ajpecdal  law 
in  respect  to  salaries;  the  generality  of  application  required  by  article  I  v,  2  28,  sub- 
division 10.  of  the  constitution,  refen  to  the  assessment  and  collection  of  taxes, 
not  to  the  fees  and  salaries  of  public  ol&cers.  — ikiiuK»  v.  Lkncoln  County ^iOA. 

BQUITT  JUBODICnON— STATUTOBT  CONSTBUCnON. 

14.  The  right  to  prosecute  In  a  court  of  equity  a  creditor's  bill  to  uncover  aaeli 
fraudulently  conveyed,  and  to  compel  an  accounting,  was  not  superseded  bv  the 
garnishment  and  attachment  laws,  since  a  legislative  intention  that  it  should  be 
so  superseded  does  not  appear,  and  in  the  absence  of  such  intent  the  jurisdiction 
of  equity  is  not  abrogated  by  the  creation  of  a  new  legal  remedy.- Sa6te  v.  AnOeh- 
son,  487;  Matlacky.  Mbb,  616. 

STATUTOBT  CONSTBUCnON. 

15.  When  a  constitutional  provision  prevents  a  statute  ttom  applying  to  certain 
persons  or  in  certain  cases  where  it  apparently  waA  intended  to  apply,  the  courts 
will  not  declare  bhe  statute  unconstitutional  but  will  hold  that  it  was  noC  intended 
tn  apply  to  such  persons  or  eaaea.—Iiorthup  v.  Hcyt,  624. 

STOCK— Tre^MMB  by,  in  Oilliam  County.    SeeTBEBPAai. 
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STOCK  KILLING. 

Liability  of  Bailroad  —  Place  of  £n  try — F^noet.    See  BAiLBOADe,  1. 

SUMMONS. 
Manner  o7  Sebyicb  on  Forkion  Corporations. 

1.  In  the  absence  of  special  provisions  relating  to  serrice  of  process  on  foreign 
corporations,  jurisdiction  is  obtained  over  thera  in  like  manner  as  over  domesilc 
eorporation8.~i%tfTeUy.  Oregon  Qotd  Company,  ASS, 

Sbrvicb  on  Prksidxnt  o7  Foreign  Corporation. 

2.  A  foreign  corpoiation  doing  business  in  Oregon  is  subject  to  its  laws,  and 
hence,  as  there  is  no  special  law  relative  to  service  upon  it»  a  service  upon  its  presi- 
dent is  prima  fade  sufiicient,  under  section  55,  Hill's  Ann.  Laws,  though  the  return 
does  DOC  show  he  was  authorised  to  represent  the  corporation.— ibrretf  ▼.  Oregon 
Gcl4  Oompcmy,  468. 

Sbrvicb  on  Forkign  Corporations— Rbtubn  on  Process. 

8.  Under  Hill's  Ann.  Laws,  2  6^.  subdivision  1,  the  service  of  a  summons  on  the 
president  of  a  private  corporation,  either  foreign  or  domestic,  within  the  connty 
where  the  cause  of  action  arose,  will  coufer  juribdlction  on  local  courts,  regardless 
of  whether  that  officer  either  resides  or  has  an  office  within  such  county,  for  the 
pretiident  is  "an  agvnt "  of  his  corporation  within  the  meaning  of  the  last  part  of 
said  subdivision.- /brreU  v.  Oregott  Ookt  Oompany, 464. 

4.  It  is  not  necessary  to  the  validity  of  a  default  judgment  rendered  against  a 
foreign  corporation  that  the  return  of  the  service  of  summons  shall  show  that  the 
defendant  was  at  the  time  engaged  in  bu&iuess  in  this  state.— ^rre(<  v.  Oregon  Gold 
Company,  468. 

SUPPLEMENTARY  PROCEEDINGS 

Not  Equivalent  of  Creditor's  Suit  in  Equity.    See  Creditor's  Svit, 4. 

SUPREME.  COURT. 

Practice  in  Equity  Cases — Defense  not  Prei^ented .    See  Courts,  6. 
Costs  of  Mandate  After  Long  Delay  Should  be  Paid.    See  Courts,  6. 
Equity  Cases  Are  Tried  Anew  on  Appeal.    See  Courts.?. 

SURETIES. 
Parol  Agreement  as  to  Relative  Liabilitt  — Statute  op  Fbauds. 

1.  A  contract  between  cosureties  fixiu>{  ibe  proportion  and  extent  of  their  sev- 
eral or  correlaitve  liability  as  between  themselves  Is  not.  wUhln  the  statute  of 
frauds.— /iMCV.  Wotlenbery, 269, 

Liability  on  Official  Bonds. 

2.  Where  additional  duties  are  imposed  on  a  public  officer,  and  he  is  required 
to  give  a  bond  particularly  conditioned  for  their  faithful  perlormiaice.  the  sureties 
on  his  geueral  bond  are  not  liable  for  any  deliuquency  in  the  performance  of  such 
new  obligation. —Columbia  County  v.  MaetUt  292. 

General  and  Special  Bonds. 

8.  Under  the  laws  of  Oregon  in  force  in  the  year  1895,  the  general  bonds  of 
shertSS  and  the  special  bonds  required  of  them  as  rax  collectors  were  not  cumula- 
tive, but  were  independent  bonas  intended  to  secure  the  falthfhl  performance  of 
separate  and  distinct  duties;  from  which  it  follows  that  the  sureties  on  one  of 
feuch  bonds  were  not  liable  for  any  defalcation  in  the  performance  of  the  daties  for 
which  the  other  bond  was  given.—  Columbia  Cbtmty  v.  MaasU,  292.  ' 

SURPRISE 

As  Ground  for  Relief  Against  Judgment    See  Judgments,  8w 

TAXES  AND  TAXATION. 
CONBIITDTIONAL  EQUALITT. 

1.  The  generality  of  application  required  br  article  IV.  seetloii  28,  subdivision 
10,  of  the  state  constitution  refera  to  the  assessuieni  and  collection  of  taxes,  not  to 
the  fees  and  salaries  of  public  officials.— laiidi«  v.  Lincoln  County,  424. 

IXPLiBD  Power  op  Municipal  Taxation. 

2.  Power  to  levy  a  special  tax  cannot  be  Implied  fkx)m  a  clause  in  a  municipal 
Oban  'r  fixing  a  limit  to  the  rate  of  taxation  which  is  in  excess  of  the  rate  con* 
ferred  for  general  municipal  purposes.— Cbr6et<  v.  City  o/Potiland,  407. 
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TAXES  AND  TAXATION -CONCLUDK). 

Right  of  Municipalities  to  Tax. 

8.  The  right  of  taxation  can  be  exercised  by  a  city  only  In  the  manner  and  to 
the  extent  defined  by  Its  charter,  and  a  tax  must  always  be  supported  by  an  ex- 
preFs  or  necessarily  implied  grant  of  power.—  Corbdt  v.  City  qf  Portland,  407. 

CORRKCTION  OP  ASSESSMENT  ROLL  BY  COUNTr  COURT. 

4.  The  county  court  haa  no  power  to  correct  an  assessment  roll  by  striking  there- 
from certain  lands  as  exempt  from  taXHtion.  umler  Hill's  Ann.  Laws.  |  2782, 
providing  that  the  county  court  shall  have  power  i<i  correct  the  tisseKsment  roll, 
make  necessary  alterations  In  the  description  nf  land  or  other  property,  and  make 
any  other  alterations  or  corrections  in  such  roll  as  it  d^ems  necessary  to  make  the 
same  conform  to  the  requirements  of  the  ch&piQT.—ParUand  University  v.  MuUnovMh 
County,  498. 

Correction  of  Roll  by  Board  of  Equalization. 

5.  The  board  of  equalization  has  no  power  to  strike  from  the  assessment  roll 
certain  land  as  exempt  from  taxation,  under  Hill's  Aun.  Laws,  ^  2778.  2779.  author- 
izinK  i^uch  board  to  Increase  or  reduce  valuations,  correct  the  assessmeut  of  prop> 
eriy  if  as9»e»>sed  more  than  once  or  in  the  name  of  one  who  Is  not  the  owner,  and  to 
add  to  the  roll  property  omitted  by  the  assessor.— Por(ton<2  Universi^  j.  MaUnomah 
County,  498. 

ACTION  OP  ASPESKOR  NOT  CoNCLUSIVB. 

6.  The  fact  that  the  assessor  has  listed  property  for  taxation  is  not  conclusive 
that  it  \f  subject  to  taxation,  but  the  question  of  exemption  may  be  tried  In  some 
approi^riate  proceeding.— i^rtoin^l  Univertity  v.  Multnomah  Couniyt  496. 

ArPORTIONMKNT  OF   MONEY  TO  TAX  FUNDS. 

7.  The  word  "moneys"  as  used  in  section  2818,  HIU's  Ann.  Laws,  referring  to 
the  paynu'ut  of  >tate  taxes  by  counties,  means  all  funds  raised  by  taxation  exoept 
the  specific  lAxes.— Northup  ▼.  Hvyt,  524. 

TENDER. 

Wliile  it  is  a  rule  that  if  a  defhiuded  party  elects  to  rescind  a  sale  or  other  con- 
tract on  which  something  has  been  paid  he  must  return  the  consideration  received, 
and  must  aho  repudiate  the  entire  contract,  yet  the  time  and  manner  of  the  tender 
MTiri  depend  somewhat  on  the  kind  of  proceeding  adopted.  If  the  suit  is  in  equity  it 
is  cnouKh  that  on  the  final  accounting  the  plaintiff  gives  up  any  consideration  he 
may  siiLl  have  and  stands  charged  with  what  he  may  have  expended.—  Cronen  y. 
Murj>hy,  114. 

TOLL  ROADS. 

Seizure  for  Public  Highway— Compensation.    See  Highways.  1,2. 

TRANSCRIPTS. 

Papers  that  arc  not  part  of  the  Judgment  roll  as  defined  by  statute  are  not  part 
of  the  transcript  and  will  not  be  considered  on  appeal.— Barrett  t.  Oregon  Gold 
Company,  464. 

TREASURER 

Should  Refuse  Payment  of  Doubtftil  Claim.    See  Omaaa,9, 

TRESPASS. 

Fkncks  Against"  Stock  —  Damaoss. 

1.  The  common  law  on  the  subject  of  trespass  by  stock,  except  horses  and  oat- 
tle,  is  now  in  force  in  all  the  territory  that  was  in  1872  within  Umatilla  and  Wasoo 
counile:>,  which  includes  Gilliam  Counlj.-' Stricktand  y.  Qeide,  878. 

Trespass  by  Sheep. 

2.  Since  1872  It  has  not  been  necessary  to  show  that  land  was  lawfully  enelosed 
before  damages  could  be  recovered  for  trespass  thf^reon  byrsheep  within  what  was 
then  Wasco  County.— UtrickUmd  y.  Oeide,  878. 

TRIAL. 
Province  of  Jury  — Question  of  Fact. 

1.  Where  different  deductions  may  reasonably  be  drawn  fhnn  testimony  the 
matter  should  be  left  to  the  Jury.— iZ^Anumd  v.  JfeiVeitt,  842. 
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TRIAL  —  CONCLVDXD. 

Railboad  Fibb— NBQUonrcB— KomnnT. 

2.  A  plAlntiff  in  an  action  against  a  railroad  company  for  damuea  to  land 
caused  by  Are  which  spread  Arom  oombasiible  material  negligently  left  alonfr  the 
company's  right  of  way  and  ignited  by  a  passing  locomotive,  cannot  be  charged 
with  snch  negllgenoe  as  will  support  a  nonniU,  when  his  servant  who  was  in 
charge  of  the  property  went  with  reasonable  diligence  to  the  scene  of  the  Are,  and 
made  some  eflrort  to  perform  his  daty,  the  degree  of  which  is  a  question  of  fkct  for 
the  Jury. -.ftcAmon/v.  Jre.VeiU.842. 

AXBNDMBNT  AFTBB  MonON  7OB  NOKSUIT. 

8.  Permitting  an  amendment  of  a  complaint  by  alleging  an  insurable  interest 
In  plaintiff 'H  assignor  at  the  time  of  a  loss  is  not  affectiug  any  substantial  right  of 
the  plaintiff  in  an  action  on  a  fire  inroranoe  policy,  but  is  clearly  a  wise  exercise 
of  judicial  discretion  in  the  matter  of  amendments.  Under  seciion  101,  Hill's  Ann. 
Laws,  hUQh  an  amendment  may  properly  be  made  after  a  motion  for  a  nonsuit.  — 
Ko$htand  v.  Ffre  AtBodatUm,  868. 

Allbgatioms  akd  Pboof—  FnrDDfas. 

4.  A  decree  must  always  follow  the  lisuas  made  bv  the  pleadings,  and  if  it  is 
bA«ed  OD  irrelevant  evidenoe  or  on  extraneoos  tmiaB  it  cannot  be  apneld.— 0okl- 
amUhY,awert,689. 

TBU8T8  AND  TRUSTEES. 

NOTBB  — LIABILXTT  OF  TBTOTIB. 

1.  One  who  signs  a  promissory  note  "  as  trustee  of*  another  ia  prima  flMSie  per- 
•onaUy  liable.—  Ogdm  Raitway  OomqKmy  v.  Wright,  155. 

LlBH  ON  INSOLVBITT  BRATB  POB  TBUST  FUHDS. 

2.  In  order  to  impress  upon  the  asseti  of  an  insolvent  estate  a  lien  for  trust 
Amdc  "  must  appear  either  that  the  ideoticjtl  fhod  is  still  among  the  assets  await- 
ing distribution,  or  that  the  property  sought  to  be  subjected  to  the  lien  Includes 
such  fUnds  or  their  proceeds;  thus,  where  a  receiver  was  appointed  for  an  insolv- 
ent bank  pendente  lite,  the  ftinds  ordered  to  be  distributed  were  not  called  for  by 
certain  creditors,  and  on  dismissal  of  the  suit,  were  returned  to  the  bank  and  ex- 
pended by  it  in  the  usual  course  of  its  business,  and  the  bank  itself  afterwards  de- 
clared o  her  dividends  in  favor  of  the  same  creditors,  which  were  not  claimed,  and 
were  also  expended,  all  such  dividends  lost  their  identity  as  trust  ftinds  and  did 
not  pass  to  a  subsequent  receiver  of  the  bank  as  particular  tanda,— Rockwell  v. 
FortUmd  Savings  Bank,  481. 

Fbaudulbmt  Gbaktbb  b  ▲  Tbdbteb  fob  Cbbditobs. 

8.  A  banker  who,  with  knowled^  of  a  debtor's  Insolvency,  accepts  from  him 
Bundry  notes,  nominally  for  colleouon,  but  issues  a  negotiable  certificate  of  de- 
posit for  their  face,  with  a  secret  agreement  that  the  certificate  shall  not  be  trans- 
ferred, and  then  clandestinely  buvs  it  in  at  a  discount,  is  a  trustee  of  the  ftinds 
collected  and  is  personally  liable  tnerefor  to  the  Judgment  creditors  of  such  debtor. 
— ficUn  V.  .^liiderson,  4S7. 

UMATILLA  OOUNTY. 

Trespass  by  Stock,  OattLe  and  Sheep— Fences.    See  TBBFiai. 

VACATING  JUDGMENT. 

Failnre  of  Trial  Judge  to  Sign  Bill  of  Exceptions.   See  JuDoxBim,  2. 

VENDOR  AND  PURCHASER. 

A  Csther  who  accepu  ftrom  his  daughter,  with  notice,  a  bill  of  sale  covering 
property  that  belonged  to  her  husband,  and  which  had  been  leased  to  a  third  party 
in  her  name  for  the  purpose  of  defiraudlng  the  husband's  creditors,  is  not  a  oona 
flde  purohaser  when  the  only  consideration  was  board  for  herself  and  child  and 
money  already  advanced  for  incidental  expenses.— iVrtUs  v.  McCtOlough,  69. 

WAGES 

Preferential  Claim  for  is  AwsignaMe.    See  Labob  Cladib,  1, 

Of  Receiver's  Employees—  Mortgagee  not  Liable  for.    See  Labob  Cladcs,  2. 
WABBANT& 

Warrant  not  Concloslve  Efldence  of  Debt    See  Municifal  Cobfobatzomb,  4. 

County  Warimnt  not  ConoliialTa  on  the  Oonnty.    See  Oouhtub,  7, 8. 
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W  ABRANTS — OOMOLUDBK 

State  Warrant  not  GonotaudT«  on  the  State.    Bee  Stati,  4. 
Anditing  of  Claim  In<dadea  Drawing  of  Warrant.    See  State,  8. 
Holder  of  City  Warrant  not  Limited  to  MaDdamaA.    See  Munic.  CoBP.,lk 
Partial  Paymenta  Cannot  be  Compelled.    See  Monicipal  Oobporatioiib,  7* 

^  WARRANTY 

Of  Ownenhip — Inanrance  Policy  —  Breaeh.    See  Ihsitiumcb,  1. 
WASCO  COUNTY. 

TrenpasB  by  Hoiaes,  Cattle  and  Sheep — Damages — Fenoea.    See  Tbxspam. 
WATERS  AND  WATER  RIGHTS. 

^  Loss  OP  APPBOPKXATIOH— RBABONABLS  DlUGKNCl. 

1.  A  landowner  who  makes  an  actual  diveraion  of  a  certain  quantity  of  water» 
and  glTCS  notice  of  an  intended  appropriation  of  a  specific  amount,  is  entitled  to  a 
reasonable  time  within  which  to  hiake  an  actual  application  of  aU  his  intended 
appropriation  to  the  contemplated  nsefhl  purpoae,  but  where  he  fails  to  use  reaaon- 
able  diligence,  under  the  circumstances,  fbr  the  accomplishment  of  such  purpose 
he  loses  bis  initiative  or  Inchoate  appropriation,  or  so  much  thereof  as  he  fails  to 
utilize.— Aity^  7.  NtoX,  105. 

f*  INSUFFICIEMCY  OF  EBTOPPBL. 

2.  Plaintiff,  by  making  faTorable  lepreeentations  to  defendant  of  the  dedra- 
Mlity  of  his  neighborhood  Cor  settlement,  and  by  diseoMing  methodk  ftnr  irrlgaHoD, 
and  stating  that  be  thought  the  water  euppty  ftom  the  ere^  was  snlieiMit  for 
them  both,  and  making  no  objection  to  his  nae  of  water  thereiratn,  is  not  estopped 
to  olalm  a  superior  right  to  so  much  of  the  water  as  prior  to  and  during  ^1  .aneh 
time  he  had  been  using  lor  benefld*!  pMpeesi  lo  the  kmmledge  of  detatfank-^ 
AnyeA  t.  WtiA,  106. 

^  WaTBB  Ri6HT  Air  AFFUBTBIIAlWa. 

1  The  right  to  water  fbr  irrigation,  when  amntrteiiant  to  land,  pa«M  by  a 

grant  of  the  land,  though  not  speraally  mentioned.—  'hiim&r  ▼.  Cbfe,  IM, 

NONXJSBB  —  ABANDONMBNT. 

4.  The  mere  nonnser  for  a  single  season  of  an  appurtenant  water  right  doea  not 
constitute  an  abandonment.  One  of  the  essentials  of  that  result  is  an  intention  to 
relinquish,  which  is  not  shown  in  this  case.—  TYtmcr  y.  Cbie,  IM. 

WIFE. 

Liability  of  Husband  to  Support  his  Wife.  —See  Hu8BAin>  and  Wira. 

WORDS  AND  PHRASES. 
"APPBOPBIATlOlf  "  DBFINBD. 

An  "appropriation"  is  a  setting  aside  or  designation  of  partionlar  fhnda  ibr  the 
discharge  of  certain  definite  and  specified  obligations,  and  may  relate  to  a  fixed 
amount  of  liability  or  to  one  that  is  continuing.  — Shottadk  ▼.  J:iiMaid,879. 

"  CinZBR "  AS  APPUBD  TO  FOBBIOM  COBFOBATIOH. 

A  company  incorporated  in  one  state  only,  and  doing  bosineas  in  another  state 
in  compliance  with  conditions  imposed  upon  foreign  corporations  as  prerequisites 
to  their  doing  business  therein,  is  neither  a  citisen  nor  a  resident  of  the  latter 
sute,  within  the  meaning  of  the  act  of  March  8, 1887  (24  United  States  Statutes, 
662).  }2,  as  amended  and  corrected  by  act  of  August  18, 1888  (25  United  States  Stat- 
utes, 438),  providing  lor  the  removal  of  causes  on  the  giound|(^  nonreaidence.— 
KfMomd  ▼.  HaHonal  iiwuroaoe  Cbnipony,  206. 

"  Dmcbbtion  op  Goubt"  Def»bo. 

The  discretion  rested  in  the  trial  court  by  the  statute  is  not  a  right  to  be  arbl- 
tranr,  but  is  rather  a  duty  to  decide  certain  questions  in  conformitr  with  the  spirit 
of  tbe  law,  and  in  a  manner  to  adTanoe  substantial  Justice.  — 2%on9«m  ▼.  Om- 
ne2/,281. 

"ExcnsABLB  Nbqlbct"  Rbstjltino  in  a  Jtjdgmbmt. 

A  Judgment  enteaed  in  violation  of  an  agreement  extending  the  time  to  answer 
is  one  taken  through  defendant's  "surprise  or  excubable  neglect,"  within  the 
meaning  of  section  102,  Hill's  Ann.  Laws,  authorising  the  court,  in  its  discretioo. 
to  relieve  a  party  from  such  a  Judgment.  —  TAoaifMOfi  ▼.  CbfMett,28L 
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WORDS  AND  PHRABBS^CohcludBDl 

"Pew." 

The  word  "  fe«8,"  u  used  ordinarily  Id  tbe  Btatntei  of  Oregoii,  ligiilflei  com- 
pensation  or  remaneration  for  partlcnlar  acts  or  ser^loes  renderea  by  pablic  offloert 
In  tbe  line  of  tbelr  duties  to  be  paid  by  tbe  parties  benefited,  or  at  vrnose  instance 
tbey  were  performed,  though  there  are  exceptions  to  ihls  use.^  Lamiia  v.  Lfneohi 
County,  p.  427  ( Avffutndo ). 

"Fund"  im  Siction  2208,  Hill's  Awir.  Laws. 

The  word  "  fUnd  "  as  used  In  section  2206  of  Hiirs  Ann.  Laws  means  one  of  the 
original  ftinds  subsisting  by  law.—  ShaUuek  v.  Kinecdd,  879. 

"MoNiTB"  IN  SBcrioN  2818,  Hill's  Ann.  Laws. 

The  "moneys"  referred  to  in  section  2818,  Hill's  Ann.  Laws,  requiring  oonnty 
treasurers  to  pay  orer  to  the  state  treasurer  in  gold  and  silTer  coin  tbe  amount  of 
state  taxes  ebarged  to  their  respective  counties  out  of  the  flnt  '*8uch"  moneys 
collected  and  paid  in  to  them,  means  not  only  the  proceeds  of  the  tax  levied  f«)r 
state  purposes  but  also  the  proceeds  of  the  taxes  for  general  county  purposes.  That 
expression,  however,  does  not  include  the  result  of  any  taxes  levied  for  specilio 
purposes,— such  as  schools  or  roada—  Northup  v.  Hoyt,  624. 

**Rssn>SNT"— BiOHT  OP  FObxigm  Gobpobations  to  Rxmovs. 

A  company  Incorporated  in  one  state  only,  and  doing  business  in  another  state 
under  the  laws  thereof,  is  neither  a  citlsen  n<»-  a  resident  of  the  latter  state,  within 
the  meaning  of  the  removal  acts  of  congress.— ITosAtond  v.  IfoHonal  Inturanee  Som* 
pony,  206. 

"Salabt." 

Tbe  word  "Salary  "  usually  denotes  a  recompense  or  consideration  to  be  paid 
a  public  offioer  for  continuous,  as  distinguished  from  particular,  services,  and  may 


be  denominated  "Annual  or  periodical  wsges  or  pay."  Sometimes  tbe  words 
"Salary"  and  "¥/Mes"  are  considered  synonymous,  but  "Salary"  and  "Fees" 
are  not— XaiMfte  v.  Ltiteotn  OnaUy,  p.  427  {Argvatdo). 


"Bubpbsb"  Bnuionw  nr  ▲  Jvimman,   Same  as  Ezoubablb  NrorBcr. 


"^y.  ("Jn . 
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